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CASES  ARGUED  AND  DETERMINED 

BY  THE 

SUPREME    COURT 

OF  THjfi 

STATE  OF  MISSOIIKI 

AT  THE 

APRIL  TERM,  1921. 


Continued  from   Volume  289. 


WILLIAM  J.  ANDERSON  v.  KANSAS  (^ITY  RAIL- 
WAY COMPANY  and  KANSAS  CITY,  (1.AY 
COUNTY  &  ST.  JOSEPH  RAILWAY  (^OMPANY^ 
Appellants. 

Division  One,  July  23,  1921. 

1.  KEGLIGEKCE:  Bes  Ipsa  Loquitur:  Un3xplained  Injury  to  Passen- 
ger. The  rule  of  res  ipsa  loquitur  applies  if  the  injury  to  a  pas- 
senger is  shown  to  have  been  produced  by  the  breaking  down,  or 
the  failure  to  operate,  of  the  carrier's  interurban  car  or  any  ap- 
pliance thereof.  If  the  car  i;^  shown  to  be  under  the  control  of  the 
carrier  or  his  servants,  and  the  accident  is  such  that  under  the 
ordinary  course  of  things  does  not  happen  if  thope  w^ho  have  the 
management  use  proper  care,  it  affords  reasonable  evidence,  in  the 
absence  of  explanation  by  the  carrier,  that  the  accident  arose  from 
want  of  proper  care  on  his  part,  and  the  rule  applies. 

2.  :  :  — :  Slamming  of  Door:  Automatic  Hinge:  Fail- 
ure to  Operate.    There  was  a  vestibule  in  the  center  of  an  intern r- 
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ban  car,  with  swinging  doors  communicating  with  back  and  for- 
ward compartments,  the  floors  of  which  were  about  eight  inches 
above  the  floor  of  the  vestibule;  a  single  swinging  door,  standing 
immediately  to  the  rear  of  the  aisle  between  the  seats  of  the  for- 
ward compartment,  was  hinged  on  the  west  side  of  the  aisle  and 
separated  the  compartment  from  the  vestibule  platform;  the  car 
was  operated  with  the  door  open,  which  was  fastened  back  and 
inward  at  right  angles  to  the  door  jamb  by  means  of  springs  at- 
tached to  the  bottom  of  the  door  with  a'  holder  attached  to  the  car 
to  which  the  springs  were  fitted,  and  the  catch  operated  auto- 
matically; the  car  had  stopped,  and  plaintiff's  wife,  a  passenger, 
fifty-eight  years  of  age,  with  a  suitcase  in  her  right  hand,  intend- 
ing to  alight  on  the  west  side  of  the  car,  left  the  forward  compart- 
ment, preceded  by  fifteen  other  persons  and  followed  by  three; 
when  she  reached  the  door  and  was  about  to  step  down  to  the 
vestibule  platform,  she  placed  her  left  hand  up  against  the  door 
jamb,  and  just  behind  the  rear  of  the  door,  in  order  to  steady 
herself,  and  immediately  the  dobr  closed,  crushing  her  finger.  The 
conductor  testified  that  he  examined  the  catch  after  the  accident 
and  found  it  in  good  condition,  and  that  testimony  was  not  denied. 
Held,  that  it  was  the  duty  of  defendants  to  keep  the  automatic 
spring  or  catch  in  good  condition;  and  an  inference  of  negligence 
on  defendant's  part  was  raised  by  the  closing  of  the  door,  and  the 
burden  was  on  them  to  explain  the  occurrence  and  to  show  that 
they  were  not  guilty  of  negligence,  and  the  rule  of  res  ipsa  loquitur 
applies  to  the  case.  Held,  also,  that  the  court  <^ould  not  declare, 
as  a  matter  of  law,  that  the  conductor's  testimony  overcame  the 
inference  that  the  defendant  was  negligent. 


3.  :  :  :  yndisputed  Testimony:  Question  for  Jury. 

Where  the  door  to  the  vestibule  of  an  interurban  car  was  equipped 
with  an  automatic  device  to  keep  it  open,  and  when  a  passenger 
undertook  to  alight  from  the  car  the  door  closed,  without  any  neg- 
ligence or  interference  on  her  part,  and  crushed  her  finger  in 
consequence  of  which  the  rule  of  res  ipsa  loquitur  applies  and  the 
burden  is  on  the  carrier  to  explain  the  closing  of  the  door,  the 
court  cannot  declare  that  the  undisputed  testimony  of  the  conduc- 
tor to  the  effect  that  after  the  accident  he  examined  the  automatic 
device  and  found  it  in  good  condition  overcame  the  inference  of 
defendant's  negligence,  but  the  credibility  of  his  testimony  is  to 
be  determined  by  the  jury. 

Appeal  from  Jackson  Circuit  Court. — Hon.  Willard  I\ 

nail,  Judge. 

Affirmed. 
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Cooper,  Neel  d  Wright  and  L.  T.  Dryden  for  appel- 
lants. 

(1)  The  court  did  not  conunit  error  in  refusing  to 
give  plaintiff's  instruction  lettered  and  numbered  P-2. 
Guffey  V.  Hannibal  Ey.  Co.,  53  Mo.  App.  45^,  469;  Peck 
V.  Transit  Co.,  178  Mo.  617;  Hornstein  v.  United  Bys. 
Co.,  97  Mo.  App.  271.  (2)  The  demurrer  to  the  evidence 
on  behalf  of  both  defendants  should  have  been  sustained. 
Peck  V.  Transit  Co.,  178  Mo.  617. 

.C.  W.  Prince,  E.  A.  Harris,  J.  N,  Beery  and  J,  E. 
Westfall  for  respondent. 

(1)  Where  the  court  does  not  assign  a  reason  in 
its  order  granting  new  trial  the  appellate  court  will  look 
to  the  grounds  in  the  motion  for  new  trial,  including  the 
one  that  the  verdict  is  against  the  weight  of  the  evidence 
and  assume  that  this  was  one  of  the  reasons  actuating 
the  court,  and  apply  the  rule  that  the  weight  of  the 
evidence  is  peculiarly  within  the  province  of  the  trial 
court  and  that  his  action  in  setting  aside  the  verdict 
will  not  be  interfered  with  unless  manifestly  abused. 
Jiner  v.  Jiner,  182  Mo.  App.  153,  168  S.  W.  231;  Sharp 
V.  Odom,  121  Mo.  App.  565.  (2)  The  sudden  and  unex- 
pected closing  of  a  door  in  a  car  in  such  a  way  or 
manner  as  to  mash  the  hand  of  a  passenger,  placed  there- 
on for  the  purpose  of  steadying  herself  or  rendering  more 
secure  her  footing,  establishes  a  prima-facie  case  of 
negligence  on  the  part  of  the  carrier.  Madden  v.  Mo. 
Pac.  Ry.  Co.,  50  Mo.  App.  666 ;  Croft  v.  Railway,  211  Mass. 
121;  Lake  Erie,  Ry.  v.  Cotton,  45  Ind.  586;  McCarty  v. 
Railway,  50  Mo.  App.  596,  80  S.  W.  9;  Dougherty  v. 
Railway,  9  Mo.  App.  480;  Daniels  v.  Railway,  181  s!  W. 
599.  (3)  The  law  imposes  upon  the  carrier  the  burden 
of  removing  the  presumption  of  negligence  which  arises 
from  the  happening  of  an  accident  which  causes  injury. 
to  a  passenger.    Madden  v.  Mo.  Pac.  Ry..  Co.,  50  Mo. 
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App.  666;  Lake  Erie  By.  Co.  v.  Cotton,  45  Ind.  App. 
580;  Hollemaii  v.  Railway,  12  Ga.  App.  755.  (4)  It  is 
error  to  instruct  the  jury  on  the  proposition  of  accident 
or  unavoidable  casualty  where  the  only  proof  in  the 
entire  record  shows  either  negligence  of  defendants  or 
contributory  negligence  of  the  plaintiff.  Smion  v.  Met., 
178  S.  W.  (Mo.)  449;  Tallman  v.  Nelson,  141  Mo.  App. 
478;  \tise  v.  Transit  Co.,  1£8  Mo.  560.  (5)  The  doctrine 
of  contributory  negligence  does  not  apply  where  defend- 
ant lured  plaintiff  into  a  sense  of  security.  Millsap  v. 
Beggs,  122  Mo.  App.  1.  (6)  Contributory  negligence 
as  a  matter  of  law  applies  only  where  the  peril  exists 
without  the  intervention  of  the  negligence  of  the  defend- 
ant.   Sharp  V.  Lambert,  142  Mo.  App.  567. 

WOODSON,  P.  J.-The  plaintiff  brought  this  suit  in 
the  Circuit  Court  of  Jackson  County  against  the  defend- 
ants to  recover  $3500  damages  for  loss  of  services  and 
the  society  of  his  wife  caused  by  personal  injuries  in- 
flicted upon  her  through  the  alleged  negligence  of  the 
defendants. 

The  trial  resulted  in  a  verdict  and  judgment  in 
favor  of  the  defendant,  and  upon  a  motion  for  a  new 
trial  being  filed  the  court  sustained  the  same,  and  from 
the  order  sustaining  the  motion  the  defendants  duly  ap- 
pealed the  cause  to  the  Kansas  City  Court  of  Appeals, 
which  latter  court  in  due  time  delivered  an  opinion  writ- 
ten by  Bland,  J.,  in  which  all  concurred,  affirming  the 
judgment  of  the  circuit  court,  and  upon  motion  for  a  re- 
hearing being  filed  one  of  the  judges  dissented  from  the 
opinion,  believing  it  was  in  conflict  with  two  opinions  of 
this  court,  namely.  Brown  v.  Railroad,  256  Mo.  522,  and 
Simpson  v.  Railway  (^o.,  192  S.  W.  739,  and  consequently 
certified  the  cause  to  this  court  as  provided  for  by  the 
Constitution  of  this  State. 

We  have  very  carefully  read  the  opinion  of  the 
Court  of  Appeals  delivered  in  this  case,  and  are  satisfied 
that  it  is  not  in  conflict  with  either  of  the  two  cases 
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mentioned.  The  opinion  of  the  Court  of  Appeals  is  hs 
follows : 

**This  is  a  suit  by  the  husband  for  the  loss  of  the 
society,  companionship,  rite,  of  his  wife. 

*'The  facts  show  that  plaintiff's  wife  was  injured  on 
the  11th  day  of  March,  1917,  at  8th  Street  and  Grand 
Avenue,  in  Kansas  City,  Missouri,  while  a  passenger  on 
a  car  owned  and  operated  by  the  defendants.  The  ear 
was  an  interurban  car  with  a  vestibule  in  the  center 
thereof,  with  swinging  doors  communicating  with  back 
and  forward  ^compartments  where  the  passengers  were 
seated.  The  floor  of  the  compartments  was  about  eight 
inches  above  the  vestibule.  The  car  in  question  was  sta- 
tionary and  headed  south  on  Grand  Aveime.  -A  single 
swinging  door,  twenty-two  inches  wide,  standing  imme- 
diately to  the  rear  of  the  aisle  between  the  seats  in  the 
forward  compartment,  the  aisle  being  twenty-four  inches 
wide,  was  hinged  on  the  west  side  of  the  aisle  of  the  car 
and  separated  the  compartment  from  the  vestibule  plat- 
form below.  The  car  was  operated  with  this  door 
opened,  it  being  fastened  back  and  inward  at  right  angles 
to  the  door  jamb  by  means  of  springs  attached  to  the 
bottom  of  the  door  with  a  holder  attached  to  the  car  to 
which  the  springs  were  fitted.  The  catch  operated  auto- 
matically. There  was  a  handhold,  about  forty-eight 
inches  long,  in  the  vestibule  attached  to  the  outside  wall 
of  the  compartment  on  the  w^est  side*,  and  within  two  or 
three  inches  of  the  door.  But  one  in  leaving  the  com- 
partment would  not  see  this  handhold  unless  he  knew  it 
was  there  or  looked  particularly  for  it.  If  one  knew  the 
handhold  was  there,  he  would  have  to  reach  out  and 
around  the  vestibule  in  order  to  get  hold  of  it.  It  was 
evidently  placed  there  to  assist  one  in  stepi)ing  up  from 
the  vestibule  into  the  compartment. 

** After  the  car  stopped  about  fifteen  people  alighted 
from  the  forward  compartment,  followed  by  plaintiff's 
wife,  a  woman  fifty-eight  years  of  age,  who  was  imme- 
diately followed  by  three  or  four  others.  She  had  in  her 
right  hand  a  suit  case  and  when  she  reached  the  door 
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)Out  to  step  down  to  tjie  vestibule  platform, 
steady  herself,  she  placed  her  left  hand  up- 
st  the  door  jamb  and  immediately  behind  the 
door,  whereupon  the  door  instantly  closed, 
)T  finger  and  mashing  it,  resulting  in  its  am- 
The  conductor  testified  that  after  the  ac- 
s:amined  the  catch  and  found  it  in  good  condi- 
e  was  no  testimony  on  the  part  of  the  plain- 
this  testimony  of  the  conductor. 
)etition  alleged  the  relationship  of  carrier  and 
followed  by  a  charge  of  gener^J  negligence, 
ied  his  case  on  the  res  ipsa  loquitur  theory, 
a  verdict  and  judgment  for  the  defendants, 
ed  a  motion  for  a  new  trial,  which  the  court 
issigning  no  reason  therefor,  and  defendants 
lied. 

30urt  refused  to  give  plaintiff's  Instruction 
ch  covered  his  res  ipsa  loquitur  theory.  This 
sought  to  tell  the  jury  that  in  the  absence  of 
on  the  part  of  plaintiff's  wife  an  inference  of 
on  defendant's  part  was  raised  by  the  closing 
•  and  that  the  onus  was  upon  defendants  to 
I  occurrence  and  that  they  were  not  guilty 
ee.  Plaintiff  insists  that  the  facts  in  this  case 
this  is  a  res  ipsa  loquitur  case  and  that  his 
No.  P-2  should  have  been  given.  Defendants 
;he  court  erred  in  granting  a  new  trial  for  the 
t  there  was  no  error  and,  in  addition,  that 
rrer  to  the  evidence  should  have  been  sus- 
mse,  first,  the  case  is  not  a  res  ipsa  loquitur 
if  endants  were  not  shown  to  have  been  guilty 
ligence;  second,  that  plaintiff  was  guilty  of 
y  negligence  as  a  matter  of  law. 
hink  that  this  ivas  a  res  ipsa  loquitur  case, 
said  to  be  brought  into  play  *  Where  the  ve- 
iveyance  is  shown  to  be  under  the  control  or 
it  of  the  carrier  or  his  servants,  and  the  ac- 
ch  as  under  an  ordinary  course  of  things  does 
,  if  those  who  have  the  management  use  prop- 
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er  care,  it  affords  reasonable  evidence,  in  the  absence 
of  explanation  by  the  defendant,  that  the  accident  arose 
from  want  of  proper  care.'  [Madden  v.  Mo.  Pac.  Ry., 
50  Mo.  App.  666, 1.  c.  677.] 

'*The  rule  is  said  to  be  applicable  if  the  injury  is 
shown  to  have  been  produced  *by  the  breaking  down  or 
failure  of  the  carrier's  vehicle,  roadway  or  other  physi- 
cal appliances.'  "  [Dougherty  v.  Mo.  Pac.  Ry.,  9  Mo. 
App.  478,  480.] 

**The  door  which  closed,  injuring  plaintiff's  wife, 
was  equipped  with  an  automatic  spring  device  to  keep 
the  door  open.  At  the  time  of  the  injury  it  was  not 
performing  its  function  as  a  door,  as  the  conductor  tes- 
tified that:  *It  stands  open;  we  keep  them  open;  it  had 
been  fastened.  Q.  It  stands  open  during  the  trip? 
A.  Yes,  sir.'  It  was  the  duty  of  the  defendants  to  keep 
the  automatic  catch  or  spring  in  good  condition.  The 
car  was  not  in  motion  and  no  explanation  appears  in 
plaintiff's  case  as  to  how  the  door  came  to  close.  Under 
.ordinary  circumstances  the  door  would  not  likely  have 
closed.  The  fact  that  it  did  not  perform  its  function 
at  the  time  it  closed  upon  the  hand  of  plaintiff's  wife 
speaks  for  itself  and  raises  an  inference  that  it  was  de- 
fective. [Och  V.  M.  K.  &  T.  Ry.  Co.,  130  Mo.  27,  51; 
Jorden  V.  Railroad,  122  Mo.  App.  330,  335;  McCarty 
V.  Railway  Co.,  105  Mo.  App.  596;  Lemon  v.  Chanslor, 
68  Mo.  340;  Jenkins  v.  L.  &  N.  Railroad  Co.,  104  Ky.  673; 
Carroll  v.  Railroad,  99  Wis.  399;  White  v.  Boston  &  Al- 
bany Railroad,  144  Mass.  404;  Horn  v.  New  Jersey 
Steamboat  Co.,  48  N.  Y.  Supp.  348;  Cramblet  v.  Ry.  Co., 
82  HI.  App.  542;  Weir  v.  Union  Ry.  Co.,  98  N.  Y.  Supp. 
268;  Chicago  City  Ry.  Co.  v.  Carroll,  102  111.  App.  202; 
Allen  V.  United  Traction  Co.,  73  N.  Y.   Supp.  737.] 

*' Defendant  has  cited  two  cases  where  the  facts 
seem  to  be  in  many  features  like  the  facts  in  the  case  at 
bar.  These  cases  are  Christensen  v.  Oregon  Short  Line^ 
99  Pac  (Utah)  676,  and  Goss  v.  Northern  Pac.  Ry.,  48  Ore. 
439.  Plaintiff  was  denied  recovery  in  those  cases  for  the 
reason  that  defendant's  evidence  tended  to  show  that 
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after  the  injury  the  catch  was  examined  and  found  to 
be  in  good  condition.  However,  it  would  seem  that  in 
both  cases  there  was  no  positive  evidence  that  the  door 
was  pushed  back  where  it  would  be  securely  fastened 
by  the  catgh,  if  a  good  one.  There  was  evidence  in  this 
case,  as  already  stated,  that  defendants  kept  the  door 
opened  and  caught  back  all  the  time  the  car  was  in  use. 
The  conductor's  station  was  in  the  vestibule.  He  stood 
practicallj^  at  the  door  itself  and  it  must  have  been  under 
his  eye  practically  all  the  time.  It  was  held  under  the 
evidence  in  those  cases  that  the  inference  of  negligence, 
if  any,  arising  from  the  closing  of  the  door,  was  over- 
come as  a  matter  of  law  by  defendant's  evidence.  This 
is  not  the  rule  in  this  State.  Under  our  decisions  it  is 
within  the  exclusive  province  of  the  jury  to  pass  upon 
the  credibility  of  the  witnesses,  and  it  may  refuse  to  be- 
lieve any  witness  or  witnesses.  [Simpson  v.  C.  R.  I.  &  P. 
Ky.  Co.,*  192  S.  W.  741 ;  Brown  v.  Railroad,  256  Mo.  522; 
Wolven  V.  Traction  Co.,  143  Mo.  App.  643;  Heller  v.  C. 
&  A.  Railroad,  209  S.  W.  567;  Schroeder  v.  C.  &  A.  Ry. 
Co.,  108  Mo.  322;  Wolff  v.  Campbell,  110  Mo.  114;  Kenney 
V.  Railroad  Co.,  79  Mo.  App.  204,  207 ;  Craig  v.  United 
Rys.  Co.,  175  Mo.  App.  616,  626;  Bates  v.  Harvey,  195 
S.  W.  571.] 

**The  other  cases  cited  by  defendants  are  clearly 
not  in  point. 

'* There  is  no  merit  in  defendant's  contention  that 
plaintiff's  wife  was  guilty  of  contributory  negligence  as 
a  matter  of  law.  [Cleveland,  Cincinnati,  Chi.  &  St.  L. 
Railway  v.  Hadley,  170  Ind.  204;  Wood  v.  Ry.  Co.,  96 
N.  Y.  Supp.  419;  Larson  v.  Kiev.  Ry.  Co.,  98  N.  E.  1048; 
Goldweber  v.  Railway,  173  N.  Y.  Supp.  470.] 

''The  Supreme  Court  adds  the  following  case  to  the 
cases  cited:  Laffertv  v.  Kansas  City  Casualty  Co.,  229 
S.  W.  750. 

**From  what  we  have  said  it  follows  that  plaintiff's 
Instruction  No.  P-2  should  have  been  given  and  the  court 
properly  sustained  the  motion  for  a  new  trial. 

*'The  judgment  is  affirmed.    All  concur." 
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In  adopting  the  opinion  of  the  Kansas  City  Court  of 
Appeals  as  the  opinion  of  this  court,  we  wish  to  add  that 
if  the  door  of  the  car  that  injured  the  plaintiflf's  wife's 
hand  had  the  catch  at  the  bottom  thereof,  and  was  in 
perfect  working  order,  as  the  defendants'  evidence  tend- 
ed to  show,  then  the  inference  must  be  drawn  that  the 
car  was  being  negligently  run  and  operated  without  the 
door  being  fastened  by  the  catch,  for  had  it  been  it  would 
have  been  a  physical  impossibility  for  it  to  have  slammed 
and  caught  the  plaintiff's  wife's  fingers. 

For   the   reason   stated   the  judgment   of   the   cir 
cuit  court  is  affirmed.    All  concur ;  Graves  ,/.,  in  separate 
opinion,  in  which  Woodson,  P.  J.,  concurs. 

GRAVES,  J.  (concurring).— I  think  the  Court  of 
Appeals  opinion  is  correct  in  holding  that  a  new  trial 
might  have  been  properly  granted  upon  the  failure  to 
give  plaintiff's  Instruction  No.  2,  which  presented  lier 
case  upon  the  res  ipsa  loquitur  doctrine.  In  other  words, 
I  agree  to  the  o|)inion  of  that  court.  As  the  car  was 
standing  and  not  moving  at  the  time  of  the  accident,  I 
do  not  concur  in  the  remarks  added  at  the  end  of  the 
opinion.  I  therefore  concur  in  so  far  as  our  opinion 
adopts  the  opinion  of  the  Court  of  Appeals. 

The  last  remarks  of  my  brother  might  lead  to  the 
view  that  the  car  was  running  at  the  time  of  the  ac- 
cident, whilst  as  a  fact  a  number  of  passengers  had  left 
the  compartment  (the  car  being  at  a  stand-still)  before 
plaintiff's  wife  reached  the  door,  and  some  few  were 
following  her.  Up  to  the  time  she  reached  the  door  the 
fastening  seems  to  have  performed  its  function,  but  as 
she  passed  through  the  opening  of  the  door,  for  some 
reason,  not  explained,  the  door  closed,  and  caught  her 
fingers.  It  is  suggested  that  the  following  passengers 
may  have  pushed  the  door,  but  of  this  there  is  a  question. 
I  concur  as  aforesaid.  Woodson,  P.  J.,  concurs  in  these 
views  also. 


Digitized  by 


Google 


10     '       SUPREME  COURT  OF  MISSOURI, 

Rigley  v.  Pryor. 


GEORGE  RIGLEY  v.  EDWARD  B.  PRYOE  et  al.,  Re- 
ceivers of  WABASH  RAILROAD  COMPANY,  Ap- 
pellants. 

Division  I  Two,  October  6,  1921. 

1.  NEOLIGENCE:  Change  of  Testimony  on  Second  Trial.  A  plaintiff 
who  on  a  former  trial  was  induced  by  the  skillful  croes-ezamina- 
tion  of  defendant's  attorney  to  make  statements  contrary  to  the 
facts  should  not  be  nonsuited  for  telling  the  truth  about  the  matter 
at  the  second  trial.  Where  the  usual  duties  of  plaintiff  were  to 
walk  the  track,  but  when  not  so  engaged  he  assisted  the  section 
men  in  repairing  the  track,  and  he  was  injured  while  on  a  hand- 
car, going  with  a  section  crew  to  work  upon  the  track,  he  ought  not 
to  be  nonsuited  because  on  the  former  trial  he  testified  in  answer 

^to  leading  questions  by  defendant's  counsel  that  he  was  a  track- 
walker, especially  where  he  also  testified  on  direct  examination 
that  it  was  a  part  of  his  duty  to  be  on  the  hand-car  at  the  time 
he  was  injured,  although  the  Court  of  Appeals,  on  appeal,  held  that 
the  evidence  showed  he  was  a  track-walker,  and  being  such  he 
could  not  recover  because  it  was  his  duty  to  look  out  for  the  train 
which  struck  the  hand-car. 

2.   :    Collisiou   With  Hand-car:    Fog:    Sufficient  Evidence.   The 

morning  was  very  foggy,  and  the  six  section  men  on  the  hand-car 
could  see  only  twenty  or  thirty  feet  ahead;  they  had  proceeded  a 
mile  or  so  when  a  train,  coming  from  the  opposite  direction,  ran 
upon  the  hand-car,  knocked  it  off  the  track,  killed  five  of  the  men 
and  injured  plaintiff;  it  was  necessary  for  section  men  to  pass 
along  the  track  in  foggy  weather  on  a  hand-car,  and  such  cars 
were  to  be  expected  by  the  trainmen;  it  was  the  usual  practice 
for  trains  passing  through  such  fogs  to  sound  the  bell  continuously, 
blow  the  whistle  frequently  and  run  ten  or  twelve  miles  an  hour; 
the  train  was  run  at  a  speed  of  twenty-five  miles;  plaintiff  testi- 
fied that  he  and  the  crew  were  listening  and  looking  for  trains, 
and  that  he  could  hear  the  whistle  a  half  mile  when  it  was  sounded 
and  had  heard  it  that  distance;  that  he  did  not  hear  eitjier  the 
whistle  or  the  bell;  the  engineer,  fireman,  conductor  and  brake- 
men  testified  that  the  bell  was  rung  continuously  and  the  whistle 
sounded  at  intervals,  but  none  of  them  was  definite  as  to  Just  when 
or  how  often  the  whistle  was  sounded,  and  the  engineer  testified 
that  as  near  as  he  could  recall  he  sounded  the  whistle  twice  in 
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running  a  mile  and  a  quarter,  but  there  was  no  positive  evidence 
that  it  was  sounded  within  a  half  mile  of  the  collision,  and  plain- 
tiff's testimony  was  positive  that  it  was  not  sounded  within  that 
distance.  Held,  that  a  demurrer  to  the  evidence  could  not  properly 
have  been  sustained,  and  the  question  of  defendant's  negligence 
was  one  for  the  jury  to  decide. 

: : :  Not  Hearing  Whistle  or  Bell;  Negative  Tes- 


timony. Where  the  morning  was  foggy,  liand-cars  on  the  track 
were  to  be  expected,  it  Was  the  usual  practice  of  trainmen  at  such 
times  to  run  the  train  slowly  and  continuously  ridg  the  bell  and 
sound  the  whistle  at  frequent  intervals,  and  six  men  on  the  hand- 
car were  directly  and  intensely  interested  in  heftring  the  whistle 
and  bell,  their  lives  depending  on  their  hearing,  the  testimony  of 
one  of  them  that  he  could  have  heard  the  whistle  a  half  mile  and 
that  he  listened  and  did  not  hear  either  the  bell  or  whistle  is 
not  ordinary  negative  evidence,  like  that  of  an  inattentive  witness 
who  is  not  interested  in  noticing  whether  a  certain  signal  is  given, 
but  is  positive  evidence  that  the  bell  was  not  rung  or  the  whistle 
sounded,  and  its  truth  is  for  the  jury  to  decide. 

: :  — :  Excessive  Speed:  Proximate  Oaose.    Where 


the  morning  was  very  foggy,  hand-cars  on  the  track  were  to  be 
expected  men  on  the  hand-car  could  see  only  twenty  or  thirty  feet 
ahead,  it  was  the  usual  practice  of  trainmen  at  such  times  to  run 
the  train  ten  or  twelve  miles  an  hour  and  to  continuously  ring 
the  bell  and  sound  the  whistle  at  frequent  intervals  and  there  is 
positive  testimony  that  neither  was  done,  the  train  was  being  run 
at  a  speed  of  twenty-five  miles  an  hour,  and  it  is  inferable  from 
the  facts  that  if  the  train  had  been  run  at  the  customary  speed  the 
hand-car  would  have  reached  its  destination  and  been  off  the  track 
before  the  train  arrived,  the  inference  that  the  excessive  speed 
was  the  proximate  cause  of  the  collision  is  justified  by  the  facts; 
and  it  is  pure  assumption  that  a  train  running  at  half  the  speed 
would  have  caused  the  same  injury,  for  if  the  train  had  been  run- 
ning at  half  the  speed  the  men  on  the  hand-car  would  have  had 
double  time  to  jump  for  their  lives,  and  the  force  of  the  collision 
would  necessarily  have  been  less. 


:   Frequent  Bell  and  Whistle:   Instruction.     An   instruction 

telling  the  jury  that  it  was  defendant's  duty  "frequently  and  at 
short  intervals  to  sound  the  bell  and  whistle,"  and  which  also  told 
them  that  the  whistle  should  have  been  sounded  "as  a  warning 
of  the  approach  of  said  train  to  those  on  said  hand-car,"  was  not 
erroneous  for  failure  to  define  the  word  "frequently." 


:  Damages:  Contributory  Negligence:  Assumption  of  Fact.  An 

lnstructiO]Q  on  the  measure  of  damages  which  does  not  authorize  a 
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verdict  on  any  finding  whatever,  but  simply  calls  the  attention  of 
the  jury  to  the  defense  of  contributory  negligence  and  tells  them 
what  is  necessary  to  prove  in  order  to  defeat  a  recovery  on  that 
ground,  cannot  be  twisted  into  an  assumption  that  defendant  was 
negligent  or  into  an  elimination  of  the  idea  that  plaintiff's  negli- 
gence could  have  been  the  sole  cause  of  hip  injury. 

7.  EVIDENCE:  Opinion  on  Former  Appeal  The  opinion  of  the  Court 
of  Appeals  on  the  former  appeal,  reversing  the  judgment  and  re- 
manding the  case  for  a  new  trial,  is  pure  hearsay,  and  not  com- 
petent evfdence  on  any  theory. - 

8.  INSTRUCTION:  Measure  of  Damages:  Loss  of  Earning  Power: 
Present  Cash  Value.  A  loss  of  earnings  is  a  totally  different  thing 
from  loss  of  earning  power;  and  an  instruction  which  tells  the 
jury  that  they  may  award  as  damages  "the  present  cash  value 
of  such  turn"  as  they  shall  find  and  believe  from  the  evidence  will 
fairly  and  reasonably  compensate  plaintiff  for  his  past  and  future 
physical  and  mental  pain,  his  medical  expense,  and  "his  pecuniary 
loss  resulting  directly  from  any  impairment  of  his  earning  power," 
<loes  not  authorize  them  to  estimate  his  loss  of  earnings  at  th»; 
time  pf  the  accident  by  the  present  standard  of  earnings  when 
wages  are  much  higher,  but  directs  them  to  base  their  estimate  up- 
on his  present  disability,  whether  permanent  or  curable;  and  if  tho 
instruction  is  somewhat  vague  in  directing  the  jury  how  to  make 
the  estimate  for  present  and  future  suffering,  defendant  cannot 
complain  unless  it  offers  an  instruction  on  the  subject. 

9.  EXCESSIVE  VERDICT:  $12,500:  OompeUed  Remittitur.  The  plain- 
tiff,  fifty-three  years  of  age,  traveling  with  a  section  crew  on  :i 
hand-car,  when  it  was  struck  by  defendant's  train  was  thrown 
down  an  embankment  and  lodged  against  a  tree;  the  physician 
who  examined  him  found  a  hernia  in  the  region  of  the  stomach  and 
also  an  inguinal  hernia  and  a  lump  on  the.  right  side  of  the  spine 
near  the  kidney;  there  was  blood  in  his  urine,  and  h,e  was  treated 
for  several  months;  at  the  time  of  the  trial,  five  years  later,  h2 
was  nearly  cured,  and  no  visible  evidence  of  the  inguinal  hernia, 
but  some  difference  of  "impulse"  was  observed  on  the  right  side; 
owing  to  disuse  ^f  the  muscles  on  the  left  side  they  had  become 
somewhat  atrophied  and  weak,  and  there  was  a  nervous  condition, 
made  manifest  by  a  profuse  unnatural  perspiration;  it  is  diflftcult 
to  believe  the  injuries  are  permanent,  although  painful;  he  was  not 
allowed  to  recover  anything  for  loss  of  earnings,  and  the  pain  and 
suffering  he  endured  and  will  endure  and  the  impairment  of  his 
earning  power  were  all  that  the  jury  considered,  except  his  medical 
expense  of  $200,  Held,  that  a  verdict  for  $12,500  was  excessive,  and 
a  remittitur  of  five  thousand  is  required  as  a  condition  of  affirmance. 
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Held,  by  Walker,  J.,  dissenting,  that  the  custom  arbitrarily  exer- 
cife-d  by  appellate  courts  in  reducing  the  amount  of  verdicts  is 
to  be  deprecated,  and  If  a  verdict  is  out  of  all  proportion  as 
a  compensation  for  the  injury  inflicted,  ample  opportunity  is 
afforded  for  an  intelligent  reduction  in  the,  trial  court,  and 
if  this  is  not  done  the  appellate  court  should  hesitate  to  in- 
terfere, unless  the  amount  of  the  verdict  is  glaringly'  excessive, 
in  which  event  the  judgment  should  be  reversed  and  the  cause 
remanded  for  a  new  trial. 

Appeal  from  Jackson  Circuit  Court. — Hoa.  Harris  Rob- 
inson, Judge. 

Affirmed  {on  condition), 

N,  S.  Brmvn,  Homer  Hall  and  Sehrce  &  Hehrco  for 
appellants. 

(I)  The  court  committed  error  in  refusing  to  give 
the  instruction  in  the  nature  of  a  demurrer,  asked  ])y 
defendants,  at  the  close  of  the  evidence,  (a)  Plaintiff, 
without  reasonable  explanation  or  excuse,  changed  the 
testimony  which  he  gave  at  a  former  trial,  which  testi- 
mony did  not  make  a  case.  Rigley  v.  Pryor,  204  S.  W. 
737;  Faith  v.  Home  Ins.  Co.,  1?08  S.  W.'  124;  Steel  v. 
Kansas  City  Southern,  265  Mo.  97;  Smith  v.  Boston  Ele- 
vated Ry.,  184  Fed.  387;  Moses  v.  Klusmeyer,  194  Mo 
App.  634-640;  Adams  v.  New  York  City  Ky.  Co.,  109  X. 
Y.  S.  1019-1022.  (b)  No  negligence  was  proved  against 
defendants.  First,  on  the  failure  to  ring  the  bell  and 
blow  the  whistle.  Rigley  v.  Pryor,  204  S.  W.  737 ;  Woods 
V.  Railway,  187  S.  W.  11;  Armstrong  v.  D.  &  R.  G.  Rail- 
way, 190  S.  W.  944;  McNeil  v.  Railwav,  182  S.  W.  481, 
489;  Sanders  v.  Ry.  Co.,  147  Mo.  424.  Second,  on  the 
speed  of  the  train.  Third,  on  the  action  of  Anderson. 
Woods  V.  Railway,  187  S.  W.  111.  (c)  Plaintiff  assumed 
the  risk.  Pryor  v.  Williams,  41  U.  S.  C.  Rep.  3fi.  (2) 
The  action  of  the  court  in  giving' plaintiff's  instructions 
was  erroneous,  (a)  Instruction'  A.  (b)  Instruction 
B.  Smith  V.  K.  C.  S.  Ry.  Co.,  279  Mo'.  191 ;  Burns  v.  Penn. 
Railroad,  239  Pa.  207;  Chesapeake  &  Ohio  Railroad  v. 
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J.  S.  485;  Goodhart  v.  Railroad,  177  Pa.  1; 
enn.  Railroad,  238  Pa.  1.  (d)  Instruction 
de  V.  Transit  Co.,  104  Mo.  App.  323,  333. 
irt  erred  in  excluding  from  the  evidence  the 
le  Kansas  City  Court  of  Appeals  in  the,  f or- 
•  this  case.  (4)  The  verdict  is  excessive, 
immond  Packing  Co.,  194  S.  W.  761;  U.  P. 
Sheeley,  221  Fed.  910;  Laughlin  v.  Railroad, 

,  Wickersham,  Hill  S  Popham  for  respond- 


the  overwhelming  weight  of  the  evidence  it 
lat  Rigley  was  on  duty  in  the  line  of  his 

at  the  time  of  receiving  his  injury;  that 
habitually  ran  their  trains  and  hand-cars  in 
'  opposite  directions  during  foggy  weather; 
7  means  in  use  by  defendants  for  the  protec- 
Dn  men  operating  hand-cars  moving  through 
on  curves  where  the  section  men's  view  was 
^as  for  the  trainmen  using  the  track  to  blow 
and  sound  the  bell  at  such  frequent  inter- 
Id  warn  employees  on  hand-cars  of  the  ap- 
i  train  in  time  to  enable  them  to  remove 
md  their  hand-car  from  the  track  to  a  place 
The  failure  of  defendants'  trainmen  to  so 
vrhistle  and  ring  the  bell  was  a  direct  and 
ause  of  the  collision  and  death  of  Anderson, 
ets  being  shown,  plaintiff  was  entitled  to  re- 
lea  V.  Railroad  245  Mo.  621,  637;  Boyd  v. 
9  Mo.  110,  128;  Schroeder  v.  C.  &  A.  R.  Co., 
!;  Boyd  v.  Railroad,  236  Mo.  54,  80;  Smith 

1913A,  A.  &  E.  Anno.  Cases,  p.  434;  Hard- 
Iroad,  181  Mo.  App.  156;  Greenwell  v.  Rail- 
.  W.  404,  1.  c.  407;  Lancaster  v.  A.,  T.  &  S. 
App.  163;  Nelson  v.  Railroad,  148  Pac.  388, 
6;  M.  O.  &  G.  Railroad  v.  Dersberry,  167  S. 
mders  v.  Railroad,  83  S.  E.  573;  Ry.  Co.  v. 
17  S.  W.  559;  WUliams  v.  Railroad,  204  S. 
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W.  292, 181  Ky.  313;  L,  &  N.  Railroad  v.  Mullins,  203  S. 
W.  1058,  181  Ky.  148;  Bennett  v.  A.  T.  &  S.  Fe  Rail- 
road, 174  N.  W,  798;  O^Brien  v.  Erie  Ry.  Co.,  123  N. 
Y,  Supp.  1040;  Gulf  V.  Brooks,  132  S.  W.  95;  Hofford 
V.  Railroad,  110  N.  W.  446,  16  L.  R.  A.  (N.  S.)  797; 
L.  &  N.  Ry.  Co.  V.  Smith,  205  Fed.  360;  Norfolk  &  W. 
Railroad  v.  Earnest,  229  XJ.  S.  114,  57  L.  Ed.  1097; 
Grow  V.  Railroad,  47  Utah,  26,  150  Pac.  970;  see  also 
Erie  Railroad  v.  Punecker,  244  U.  S.  320-322,  61  L.  Ed. 
1166-1167.  (2)  Appellants'  point  No.  1,  that  there  was 
no  evidence  of  failure  to  ring  the  bell  or  blow  the  whistle, 
is  without  merit,  because  by  the  positive  testimony  of 
George  Rigley,  the  only  surviving  member  of  the  section 
crew,  he  and  the  rest  of  the  section  crew,  including  An- 
derson, the  foreman,  were  listening  for  the  warning  sig- 
nals, and  heard  none.  The  car  was  being  rxifi  slowly, 
six  or  eight  miles  per  hour,  a  little  bit  faster  than,  a  man 
walks.  At  other  times  when  similarly  situated,  and  about 
the  identical  place  of  the  collision  in  question,  Rigley 
and  other  section  men  testified  they  had  heard  warn- 
ing signals  given  in  the  customary  way,  and  had  removed 
themselves  and  car  from  the  track  to  a  place  of  safety. 
The  jury  found  that  defendants  did  fail  to  give  the  warn- 
ing signals  and  that  the  collision  was  Caused  by  such 
failure,  and  this  justified  a  finding  for  plaintiff.  Kirk- 
land  V.  Bixby,  222  S.  W.  462;  Hardwick  v.  Wab.  Rail- 
road, 181  Mo.  App.  156.  (b)  The  testimony  of  the  fail- 
ure of  the  engine  men  to  run  slow  and  to  frequently 
sound  the  warning  signals,  was  not  merely  negative,  but 
was  positive,  and  clearly  made  a  jury  issue.  Jones 
Commentaries  on  Evidence,  sec.  898,  p.  399;  Stotler  v. 
Railroad,  200  Mo.  107,  137;  Miller  v.  Harvey,  204  S.  W. 
926.  (3)  Plaintiff's  instructions  were  correct,  (a)  Nor- 
folk &  W.  Railroad  v.  Earnest,  229  U.  S.  114,  57  L. 
Ed.  1097;  Greenwell  v.  C.  M.  &  St.  P.,  224  S.  W.  409; 
Vicksburg  Ry.  Co.  v.  Putnam,  118  U.  S.  545,  30  L.  Ed. 
257;  L,  R.  A.  1917F,  p.  373.  (b)  Washington  &  Rail- 
road Co.  V.  La  Four,  48  App.  D.  C.  364.  Defendants 
asked  no  instruction  on  measure  of  damages,  and  hence 
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are  in  no  position  to  complain  of  plaintiff's  instruction 
on  this  issue.  Powell  v.  Railroad,  255  Mo.  420,  456; 
Waddell  v.  Met.  St.  Ry.,  213  Mo.  8.  (4)  Plaintiff  had 
the  right  to  rely  upon  the  assurances  of  safety  of  Fore- 
man Anderson.  What  information  about  the  trains  An- 
derson received  in  the  station  was  wholly  unknown  to 
Rigley,  and  it  was  not  his  duty  to  inquire  or  find  out 
what  information  had  been  given.  Under  such  circum- 
stances, plaintiff  had  the  right  to  rely  upon  the  assur- 
ances  of  safety  from  his  superior.  Hayes  v.  Ice  Co.,  221 
S.  W.  705;  Boten  v.  Sheffield  Ice  Co.,"l80  Mo.  App.  96, 
101 ;  Burkhead  v.  Rope  Co.,  217  Mo.  466,  471 ;  Sullivan  v. 
Railroad,  107  Mo.  67,  78;  Swearingen  v.  Mining  Co.,  212 
Mo.  524;  Hall  v.  Coal  Co.,  260  Mo.  851,  367.  (5)  The 
verdict  of  the  jury  was  not  excessive.  Hurst  v.  Railroad, 
219  S.  W.  567;  Greenwell  v.  Railroad,  224  S.  W.  405; 
Hulse  v.^Railroad,  214  S.  W.  156;  Dunton  v.  Hines,  267 
Fed.  452. 

WHITE,  C. — An  action  for  personal  injuries.  The 
plaintiff  recovered  judgment  in  the  Circuit  Court  of 
Jackson  County,  November  21,  1919,  for  the  sum  of 
$12,500.  The  plaintiff  was  in  the  employ  of  the  defend- 
ant, and  lived  north  of  the  Missouri  River  about  seven 
miles  east  of  Kansas  City,  at  or  near  Randolph,  in  Clay 
County.  About  seven-tliirty  in  the  morning,  January 
19,  1914,  he  boarded  a  hand-car  with  a  crew  at  Randolph 
and  started  westward  to  repair  some  track  between  that 
point  and  Kansas  City.  The  crew  consisted  of  a  Mr. 
Anderson,  who  was  foreman,  the  plaintiff,  and  four  other 
men.  The  plaintiff  assisted  in  propelling  the  hand-car. 
The  morning  was  very  foggy;  the  men  could  see  a  dis- 
tance of  only  about  twenty  or  thirty  feet  ahead.  They 
had  proceeded  a  mile  or  more  westward  from  Randolph 
and  had  crossed  what  are  termed  the  twin  bridges  when 
a  Wabash  train,  coming  from  the  west  in  the  fog,  ran 
upon  the  hand-car  and  knocked  it  off",  killing  all  the  oth- 
er men,  and  inflicting  injuries  upon  the  plaintiff,  for 
wh^'ch  he  brings  this  suit. 
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The  plaintiff  introduced  evidence  to  show  that  it 
was  usual  for  heavy  fogs  to  hang  over  the  track  along 
the  river  at  that  point  at  that  time  of  the  year;  and  that 
it  was  the  custom  for  trains  passing  through  the  fog  at 
such  times  to  sound  the  bell  continuously,  blow  the  whistle 
at  frequent  intervals  and  run  slow^ly.  Running  slowly 
meant  ten  or  tw-elve  miles  an  hour.  Across  the  river 
from  Kansas  City,  and  about  five  miles  west  of  Ean- 
dolph,  is  what  is  termed  Block  228,  whence  signals  were 
sent  to  Randolph  indicating  trains  in  the  block.  While 
the  crew  was  waiting  at  Randolph  a  train  was  in  the 
block,  and  they  waited  until  it  passed  eastward  before 
starting.  There  were  two  paralled  tracks  used  by  the 
Burlington,  the  Rock  Island,  and  the  Wabash  Railroad 
companies.  The  trains  on  those  tracks  used  the  north 
track  going  west,  and  the  south  track  going  east;  the 
hand-car  was  on  the  south  track  when  mot  by  the  train 
going  east.  Shortly  before  the  collision  a  train  on  the 
north  track  going  west  passed  the  hand-car. 

The  plaintiff  testified  that  as  they  proceeded  he  and 
the  crew  were  listening  for  trains,  and  heard  no  bell  and 
no  whistle  from  the  train  which  ran  them  down.  He 
testified  that  he  could  have  heard  the  w^histle  half  a  mile 
and  bad  heard  it  that  distance;  that  he  was  listening  and 
was  in  a  position  to  hear  the  bell  and  the  whistle.  Other 
evidence  w^as  offered  by  the  plaintiff  to  show^  that  crews 
on  hand-cars  going  through  the  fog  always  listened  and 
watched  for  trains  that  might  cause  them  trouble. 

The  train  was  running  at  the  rate  of  about  twenty- 
five  miles  an  hour.  The  defendant  introduced  evidence 
to  show^  that  the  whistle  was  blown  at  intervals  of  about  . 
two  or  three  minutes,  and  once  or  twice  after  the  train 
had  passed  the  Milwaukee  bridge,  which  was  about  a  mile 
and  a  quarter  west  of  the  place  of  collision,  and  that  the 
bell  was  rung  continuously. 

On  that  evidence  the  jury  returned  a  verdict,  judg- 
ment was  rendered  as  stated,  and  the  defendant  ai)])ealed. 
On  a  former  trial  a  verdict  was  returned  for  $45(K),  And 
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on  appeal  to  the  Kansas  City  Court  of  Appeals  the  judg- 
ment was  reversed  and  the  cause  remanded. 

I.    The  appellant  asserts  that  the  judgment  should 

be  reversed  because  the  plaintiff  changed  his  testimony 

from  what  it  was  at  the  first  trial.    On  ap- 

Te^Smony  P^^'^  *^^^  *^^  ^^^^  *^^^1  (Rigley  V.  Wabash 
Ry.  Co.,  204  S.  W.  737),  the  Kansas  City  Court 
of  Appeals  held  that  the  plaintiff  could  not  recover  on 
two  grounds :  First,  because  there  was  nothing  to  show 
that  the  plaintiff  belonged  to  the  crew  of  that  car  or  why 
he  was  on  it;  he  appeared  merely  to  have  been  there 
with  no  suggestion  that  he  was  ordered  there ;  his  duties 
as  an  employee  of  the  railroad  company  were  those  of 
track-walker,  and  therefore  he  was  not  in  the  line  of  his 
duty  at  the  time  of  his  injury.  Second,  he  could  not 
recover  because  being  a  track-walker  it  was  his  duty  to 
look  out  for  trains. 

In  his  testimony  at  the  last  trial  the  plaintiff  said 
he  had  been  at  work  for  the  company  for  twelve  or  four- 
teen years ;  on  the  morning  of  the  injury  he  was  engaged 
at  track  work — was  working  on  that  section  repairing  the 
track;  that  his  business  consisted  of  walking  the  track, 
but  on  the  morning  of  the  injury  he  was  working  as  track 
repairer — a  section  man;  that  a  track-walker  walks  the 
tracks,  and  he  never  walks  the  track  on  a  hand  car;  he 
had  worked  on  that  particular  section  for  six  or  seven 
years,  and  besides  being  track-walker  he  did  section 
work;  section  work  consisted  in  going  out  on  the  track 
with  a  gang,  laying  rails,  or  doing  anything  to  keep  the 
track  up.  He  further  testified  that  on  the  morning  of 
the  injury  he  with  the  crew  was  going  to  repair  the  track 
near  the  Milwaukee  bridge,  and  he  knew  beforehand  what 
was  to  be  done  there.  The  evidence  showed  that  before 
starting  from  Randolph  the  foreman  went  into  the  station 
and  talked  to  the  station  agent,  and  that  it  was  customary 
for  the  foreman  in  such  case  to  ascertain  about  the  trains. 
The  plaintiff  himself  was  not  permitted  to  testify  as  to 
any  orders  given  him  by  the  foreman,  because  the  fore- 
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man  was  dead  at  the  time  of-  the  trial.  It  was  shown 
by  the  two  sons  of  the  plaintiff  who  testified,  and  who 
were  not  present  at  the  former  trial  because  they  were 
with  the  A.  E.  F.  in  France,  that  plaintiff's  work  con- 
sisted of  going  over  thiB  track  and  working  on  the  track 
and  going  out  on  a  hand-car  for  that  purpose,  and  that 
he  put  in  a  part  of  his  time  as  a  section  man.  One 
witness  for  the  plaintiff  said  he  was  present  in  Ran- 
dolph in  the  morning  and  saw  the  hand-car  when  it 
started;  he  knew  Mr.  Anderson,  the  foreman;  he  saw 
the  crew  put  the  car  on  the  track  and  get  on  the  car, 
and  heard  Mr.  Anderson  instruct  Rigley  to  get  on.  He 
saw  them  putting  the  tools  on  the  car,  he  heard  Ander- 
son say,  ^'Come  on  boys,  let's  go,  everything  is  clear, 
everything  will  be  safe,"  and  they  all  got  on  the  car, 
including  Rigley,  and  moved  off.  This  evidence,  and  it 
is  uncontradicted,  suflBciently  shows  that  the  plaintiff 
was  in  the  line  of  his  duty  that  morning  and  that  he  was 
not  working  as  a  track-walker. 

The  point  made  by  appellant  is  that  the  plaintiff 
changed  his  testimony  from  the  first  trial  where  he  testi- 
fied that  he  was  a  track-walker.  On  cross-examination 
at  the  first  trial  Rigley,  in  answer  to  leading  questions  of 
defendant's  counsel,  testified  that  his  business  was  to 
walk  along  the  track  and  see  that  the  track  was  in  good 
condition,  and  that  was  all  he  did;  that  he  walked  up 
and  down  the  track  and  looked  at  the  rails  and  bolts  and 
everything,  to  see  that.it  was  in  repair  and  if  it  was 
not  in  repair  he  reported  it  to  someone  else,  it  was  not  his 
duty  to  repair  it. 

In  re-direct  examination  the  plaintiff  showed  he 
had  also  testified  on  the  former  trial  that  it  was  a  part  of 
his  duty  to  go  down  on  that  hand-car  that  morning  and 
that  he  was  on  duty  at  that  time. 

It  is  claimed  that  his  present  testimony  so  changes 
what  he  swore  then  that  he  ought  not  to  recover. 

This  court  has  held  that  if  a  plaintiff  on  a  second 
trial,  without  a  reasonable  explanation,  changes  his  testi- 
mony from  that  given  at  the  first  trial  as  to  facts  ma- 
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his  right  of  action,  he  ought  not  to  be  credited 
ing  the  truth,  and  ordinarily  should  suffer  non- 
Jteele  v.  Railroad,  265  Mo.  1.  c.  110-lll.J     In 
J  the  statement  of  the  plaintiff,  where  he  said 
I  track-walker  and  that  was  all  he  did,  and  that 
ted  repair  work  to  someone  else,  were  all  in  an- 
leading  questions  asked  by  defendant's  counsel, 
^ered  simply,  **Yes,  sir"  and,  *'No,  sir"  to  the 
s  asked.    He  said  at  the  same  time  that  it  w^as 
to  go  out  on  a  hand-car  that  morning, 
evidence  at  the  present  trial  sufficiently  shows 
le  he  was  a  track-walker  he  had  the  additional 
assist  in  repairing  the  track;  that  he  did  section 
o  as  a  part  of  his  regular  work.    This  was  shown 
3sses  other  than  the  plaintiff.     No  attempt  was 
defendant  to  show  that  it  w^as  not  true,  and  de- 
must  have  known  whether  plaintiff's  duties  in- 
ection  work  or  i}ot.     The  question  at  issue  was 
he  was  in  the  line  of  his  duty  at  the  time  he  was 
The  evidence  showed  without  contradiction  that 

n  the  former  trial  the  plaintiff  was  induced  by  the 
cross-examination  of  defendant's  attorney  to 
atements  contrary  to  the  facts,  he  should  not  be 
id  for  telling  the  truth  about  the  matter  now. 

Appellant  claims  the  demurrer  should  have  been 
d  because  there  was  no  yjroof  of  actionable  neg- 
m  the  part  of  the  defendant.  The  evidence  show- 
ed without  contradiction  that  there  was  a 
,g  heavy  fog  the  morning  of  the  accident,  and 
that  such  fogs  were  of  frequent  occurrence 
le  river  at  that  point ;  that  it  was  necessary  for 
men  to  pass  along  the  track  in  foggy  weather 
nd-car  and  that  hand-cars  were  to  be  expected 
B  track ;  that  it  was  the  custom  for  trains  running 

such  fogs  to  run  slowly,  ten  or  tw^elve  miles  an 
und  a  whistle  at  frequent  intervals,  and  ring  the 
tinuously.     The  defendant  objected  to  the  word 
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''cusiom,"  but  all  of  defendant's  witnesses  testified  that 
it  was  the  uniform  *' practice"  to  blow  the  whistle  and 
sound  the  bell  at  such  times.  One  of  plaintiff's  w^itnesses 
said  it  was  the  custom  to  blow  the  whistle  at  such  times 
every  fifty  or  seventy-five  yards. 

The  appellant  now  says  there  is  no  substantial  evi- 
dence to  show  negligence,  in  failing  to  observe  the  custom 
or  practice.  It  is  also  argued  that  the  noise  of  the  hand- 
car would  prevent  to  some  extent  those  on  it  from  hear- 
ing the  bell  or  whistle,  and  that  the  train  which  passed 
on  the  other  track  immediately  l)efore  the  collision  prob- 
ably made  such  a  noise  as  to  drown  the  sound  of  the 
bell  and  whistle.  The  plaintiff  testified  that  he  could  hear 
the  whistle  half  a  n\ile  when  it  sounded.  He  said  he  and 
the  crew  were  propelling  the  hand-car  and  listeuiug  and 
looking  for  trains.  He  did  not  hear  either  the  whistle  or 
the  bell.  Appellant  introduced  witnesses,  including  the 
engineer,  fireman,  conductor  and  brakeman,  to  testify 
that  the  whistle  was  sounded  and  the  bell  rung.  Some  of 
them  testified  that  the  bell  was  rung  continuously  and  that 
the  whistle  was  sounded  at  intervals.  None  of  them  were 
very  definite  as  to  just  when  or  how  often  the  whistle 
was  sounded.  The  engineer  said  he  sounded  the  whistle 
at  intervals  of  two  or  three  minutes.  He  was  running 
twenty-five  miles  an  hour.  As  nearly  as  he  could  ^^re- 
calV  he  sounded  the  whistle  twice  after  he  crossed  the 
Milwaukee  bridge,  which  was  a  mile  and  a  quarter  from 
the  place  of  collision.  There  is  no  positive  evidence  on  the 
part  of  the  defendant  that  the  whistle  was  sounded  at 
all  wdthin  a  half  mile  of  the  place  of  collision.  The  testi- 
mony of  the  plaintiff  is  positive  that  it  was  not  sounded. 
This  is  not  ordinary  negative  evidence,  such  as  given  by 
an  inattentive  witness  who  is  not  interested  in  noticing 
whether  a  certain  signal  is  given, — such  testimony  as  is 
frequently  given  in  railroad  cases  where  a  bystander 
testifies  he  didn't  hear  a  whistle,  or  a  bell.  [Dutcher  v. 
Railroad,  241  Mo.  1.  c.  109.]  Here  were  six  men  on  a 
hand-car,  ever\^  one  of  them  directly  and  intensely  inter- 
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eeted  in  hearing  any  whistle  or  bell  that  might  be  sound- 
ed; their  lives  depended  upon  their  hearing;  they  were 
listening  for  the  purpose  of  hearing.  That  none  of  them 
heard  is  a  reasonable  inference,  because,  if  any  one  of 
them  had  heard  the  whistle  or  the  bell  the  others  would 
have  been  notified  and  the  hand-car  removed  from  the 
track.  Upon  this  evidence  it  ^as  a  question  for  the  jury, 
whether  the  defendant  was  negligent  in  failing  to  sound 
the  whistle  with  suflScient  frequency  to  warn  the  parties 
on  a  hand-car,  or  any  employee  who  might  be  in  a  danger- 
ous position  on  the  track. 

Another  act  of  negligence  alleged  was  the  excessive 
speed.  The  appellant  claims  the  speed  of  twenty-five 
miles  an  hour  was  not  the  proximate  cause  of  the  col- 
lision, because  it  is  not  shown  that  it  could  have  been 
avoided  if  the  train  had  been  running  at  a  lower  rate 
of  speed.  It  is  pure  assumption  to  say  that  a  train  run- 
ning at  half  the  speed  would  have*  caused  the  same  in- 
jury, or  one  like  it.  If  the  train  had  been  running  at 
half  the  speed  from  the  time  it  crossed  the  river,  the  hand- 
car would  have  been  to  its  destination  and  off  the  track. 
If  not,  the  men  on  the  hand-car  would  have  had  double 
the  time  in  which  to  jump  for  their  lives  after  they  saw 
the  train  appearing  in  the  fog;  the  force  of  the  collision, 
if  there  had  been  one,  would  necessarily  have  been  much 
less.  It  was  a  question  for  the  jury  as  to  whether  an 
excessive  rate  of  speed  was  the  cause  of  the  injury. 

It  is  possible  that  the  noise  of  the  hand-car  and  the 
confusion  of  sounds  caused  by  the  train  which  had  just 
passed  may  have  prevented  those  on  the  hand-car  from 
hearing  the  bell,  or,  if  they  heard  it,  from  locating  its 
direction;  but  all  that  was  for  the  jury  to  consider  in 
determining  whether  proper  care  was  exercised. 

III.    The  appellant  assigns  error  to  the  giving  of 

Instruction  A,  the  principal  instruction  given  on  behalf 

of  the  plaintiff,  which  told  the  jury  it  was  the 

requen  y.     ^^^^  ^^  ^^^  defendant  *Ho  frequently  and  at 

short  intervals  to  sound  the  bell  and  whistle  on  said 
train.'' 
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The  objection  is  that  the  instruction  did  not  define  the 
word  * 'frequently"  nor  tell  the  jury  what  was  meant  by 
it.  The  instruction  did  tell  the  jury  that  the  whistle 
should  be  sounded  '*as  a  warning  of  the  approach  of  said 
train  to  those  on  said  hand-car. "  It  is  apparent  that  the 
whistle  should  be  sounded  frequently  enough  to  serve  that 
purpose.  It  was  for  the  jury  to  say  whether  or  not  that 
was  done.  If  tha  instruction  had  told  the  jury  that 
frequently  meant  every  hundred  yards,  or  every  quarter 
of  a  mile,  or  anything  of  that  kind,  defendant's  counsel 
would  have  been  urging  more  valid  objection  to  the  in- 
struction. 

IV.  In  an  instruction  on  the  measure  of  damages 
the  jury  were  told  that  if  they  found  the  plaintiff  failed 
to  exercise  ordinary  care  for  his  own  safety,  then  the 
damages,  if  any  were  awarded,  should  be 
peonages:  diminished  accordingly.  -  Then  a  further 

N^igOTco^  instruction,  D,  given  for  the  plaintiff,  de- 
fined, contributory  negligence  as  a  failure  on 
the  part  of  the  plaintiff  to  exercise  ordinary  care,  any 
negligent  act  or  omission  of  plaintiff  which  concurred 
with  the  negligence,  if  any,  of  defendants,  in  causing  the 
injury,  and  then  continued :  '  *  You  are  further  instructed, 
however,  that  if  yOu 'should  find  from  the  evidence  that 
plaintiff  was  guilty  of  contributory  negligence,  yet  the 
Act  of  Congress  under  which  this  suit  is  brought,  pro- 
vides and  you  are  instructed,  that  contributory  negli- 
gence, unless  the  sole  cause  of  the  injury,  does  not  de- 
feat a  recovery  altogether,  but  the  damages,  if  any  award- 
ed, shall  be  diminished  by  the  jury  in  the  proportion 
wTiich  the  contributory  negligence,  if  any,  of  plaintiff 
bears  to  the  combined  negligence,  if  any,  of  both  plain- 
tiff and  defendants,  and  your  finding  shall  be  in  accord- 
ance herewith." 

The  appellant  asserts  that  the  use  of  the  words  *' con- 
tributory negligence"  assumes  that  appellants  were  neg- 
ligent and  eliminates  at  once  the  idea  that  plaintiff's  neg- 
'  ligence  could  be  the  sole  cause  of  the  accident.     The 
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jury  had  been  told  in  the  other  instructions  that  thoy 
must  find  the  defendant  was  guilty  of  negligence  in  sev- 
eral particulars  in  order  to  authorize  a  verdict  for  the 
plaintiff.  It  is  attributing  to  the  jury  an  unusual  subtlety 
to  suppose  they  would  apply  such  refinement  of  reason 
ing  to  the  interpretation  of  the  word  '* contributory.'' 
This  instruction  is  based  solely  on  the  defense  of  con- 
tributory negligence.  It  does  not  authorize  a  verdict  on 
any  finding  whatever.  It  simply  calls  attention  to  that 
defense  and  tells  the  jury  what  is  necessa/y  to  prove 
in  order  to  defeat  recovery  on  that  ground.  It  does  not 
affect  or  purport  to  affect  the  main  issues  of  the  case 
as  put  to  the  jury  in  the  other  instructions  .  and  is  not 
erroneous. 

V.  The  defendant  offered  in  evidence  the  opinion 
of  the  Kansas  City  Court  of  Appeals,  as  the  same  is  rc- 
])orted,  rendered  when  the  case  was  l)eforvj;  that  court 
on  appeal  from  the  former  tnal.  In  that 
Appeal"  ''''  opinion  the  Court  of  Appeals  ni  its  analy- 
sis of  the  facts  finds  that  the  plaintiff  was 
a  f rack-walker  and  was  not  in  the  discharge  of  his  duty 
at  the  time  he  was  injured.  Appellant  has  oifered  no  au- 
thority nor  any  reason  why  this  evidence  saould  be  ad- 
mitted. It  is  not  only  pure  hearsay,  but  a  conclusion 
from  the  facts  and  not  competent  evidence  oi  any  theory. 

\'I.  The  appellant  complains  of  the  instruction 
given  for  plaintiff  on  the  measure  of  daii^ages.  This 
instruction,  after  tellings  the  jury  they  shOi  id  take  into 

account  the  nature  of  tlie  injuries,  bodily  pain 
Present  j^m]  mental  anguish,  if  any,  suiii  red  by  the 
Value.        plaintiff,  and  such  as  the  jury  shoild  find  the 

plaintitr  has  suffered  and  would  s  iffer  in  the 
future,  his  medical  expenses,  not  exceedin^^  $200,  ''im- 
pairment of  his  ability,  if  any,  to  work  and  earn  money 
resulting  directly  from  such  injuries,"  then  directed  them 
to  award  i)laintiflf,  '*the  i^resent  cash  value  of  such  sum 
in  damages  as  the  jury  shall  find  and  hdW  v^e  from  the 
evidence  will  fairly  and  reasonably  compensate  him  for 
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his  mental  and  physical  pain,  if  any,  his  medical  ex- 
pense, if  any,  and  his  pecuniary  loss,  if  any,  resulting' 
directly  from  any  impairment,  if  any,  of  his  earning 
power,  all  as  above  restricted  and  set  out,  and  resulting 
directly  from  such  injuries,  if  any,  so  received." 

The  objection  to  that  instruction  is  the  use  of  the 
expression  ''present  cash  value."  Appellants  argue  that 
it  allows  the  jury  to  estimate  plaintiff's  los's  of  earnings 
ill  1914  by  the  present  standard  of  earnings  when  wages 
are  much  higher.  An  analysis  of  the  instruction  shows 
that  the  award  of  damages  authorized  were  on  account 
of  (a)  physical  and  mental  pain,  past  and  future;  (b) 
medical  expenses;  (c)  impairment  of  carn'uuf  power. 
The  jury  were  not  authorized  to  give  plaintiff  damages 
for  loss  of  *^  earnings/^  a  totally  different  thing  from  loss 
of  earning  power. 

In  awarding  damages  for  impairment  of  ability  to 
earn  money,  the  jury  necessarily  must  base  their  esti- 
mate upon  the  ])resent  disability,  whether  it  is  permanent 
or  curable.  They  must  estimate  the  probable  duration 
of  it,  just  as  in  a  death  claim  they  estimate  the  expectancy 
of  life  of  the  person  killed,  and  the  pecuniary  loss  to  the 
widow  or  children.  They  must  give  a  lump  sum  as  their 
measure  of  the  present  value  of  the  loss.  [8  K.  C.  L. 
p.  479;  Morton  v.  S.  W.  Tel.  &  Tel.  Co.,  L>S()  I\Io.  :m\ 
217  S.  W.  835;  Hurlburt  v.  Bush,  224  S.  W.  1.  c.  ;?27;  Mc- 
Whirt  V.  C.  &  A.  R.  R.  Co.,  187  S.  W.  830,  1.  c.  83(1] 
It  was  the  rule  applied  bv  this  court  in  the  case  of 
Greenwell  v.  C.  M.  &  St.  P.  Hy.  (U).,  224  S.  W.  404, 
1.  c.  410.  The  loss  of  earning  pow'er  was  estimated  and 
compensation  allowed  at  the  present  value  of  such  com- 
l)ensation. 

Should  a  different  rule  be  applied  in  estimating  com 
pensation  for  pain  and  suffering,  when  it  is  continuing' 
If  the  suffering  were  wholly  in  the  past  it  might  be  well 
to  direct  the  jury  to  consider  only  ccmipensation  reason- 
able at  the  time  the  sufi'ering  was  incurred.  But  wIumi 
the  estimate  must  include  suffering  ])ast,  present  and 
future,  covering  a  long  period  of  time  before  the  trial 
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five  years  in  this  case — what  is  the  jury  to  do!  Esti- 
mate the  cash  value  of  the  compensation  in  1914,  and 
subsequent  years  separately!  Or  divide  the  time  in 
monthly  periods  and  figure  out  the  pain  and  suffering 
of  each  month !  Instructions  indicating  the  present  value 
of  the  compensation  for  suffering  have  been  held  proper. 
[Reynolds  v.  Transit  Co.,  189  Mo.  420.]  Such  sum  as 
^^will  reasonably  compensate  him'^  was  held  correct  in 
Dean  v.  Railroad,  199  Mo.  1.  c.  393.  '*Such  sum  as  you 
find  will  be  reasonable  compensation  to  her  for  mental 
and  physical  pain  and  suffering"  (past  and  future)  was 
approved  as  the  proper  measure  in  Krinard  v.  Wester- 
man,  279  Mo.  680,  216  S.  W.  1.  c.  942.  ^'Will  reasonably 
compensate"  and  *'will  be  reasonable"  cannot  mean  any- 
thing else  than  measured  by  present  cash  value. 

If  the  instruction  is  somewhat  vague  in  directing 
how  to  make  the  estimate,  the  appellant  cannot  complain 
because  it  offered  no  instruction  on  the  subject.  [Hurl- 
burt  V.  Bush,  224  S.  W.  1.  c.  327;  Powell  v.  Railroad,  255 
Mo.  1.  c.  454;  Breen  v.  United  Rys.  Co.,  204  S.  W.  1.  c. 
523.] 

VII.  It  is  claimed  that  the  verdict  is  excessive.  The 
evidence  shows  the  plaintiff  was  fifty-three  years  old  at 
the  time  of  the  trial.  He  was  not  allowed  to  recover 
anything  for  loss  of  earnings.  The  pain  and 
verdicT*  suffering  which  he  incurred  and  the  impair- 
ment of  earning  capacity  was  all  that  could 
be  considered  by  the  jury,  except  his  medical  expenses 
of  $200.  The  evidence  showed  that  he  was  thrown  down 
an  embankment  and  lodged  against  a  tree.  The  physician 
who  examined  him  found  a  hernia  in  the  region  of  the 
stomach  and  also  an  inguinal  hernia  and  a  discolored 
lump  on  the  right  side  of  the  spine  in  the  region  of  the 
kidney.  There  was  bloo'd  in  the  plaintiff's  urine  after- 
wards. He  was  treated  for  several  months.  At  the  time 
of  the  trial  he  was  nearly  cured ;  there  was  no  evidence 
visible  of  the  inguinal  hernia.  The  physician,  however, 
stated  that  he  had  observed  some  difference  in  ^^impluse,*' 
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on  that  side  from  the  other  side.  Owing  to  the  disuse  of 
muscles  on  the  left  side  they  had  become  atrophied  some- 
what. There  was  a  weakness  in  the  muscles  of  that  side. 
The  physician  also  noticed  a  tendency  to  break  out  in  a 
profuse  unnatural  perspiration.  He  attributed  that  to 
a  nervous  condition.  Physicians  for  the  defendant  testi- 
fied that  they  found  nothing  wrong  with  the  plaintiff  at 
the  time  of  the  trial.  It  is  diflBcult  to  believe  that  his 
injuries  were  permanent,  although  they  were  painful. 
The  only  thing  that  remained  at  the  time  of  the  trial 
was  some  discomfort  and  a  certain  weakness  of  partially 
atrophied  muscles  on  the  left  side,  making  it  diflBcult 
for  him  to  lift  things.  Considering  the  elements  of 
damage  which  the  jury  were  allowed  to  take  into  account, 
and  the  nature  of  the  injuries,  we  think  the  verdict  was 
excessive  to  the  amount  of  five  thousand  dollars.  If  the 
plaiirtiff  will,  therefore,  within  ten  days  from  the  delivery 
of  this  opinion  remit  from  the  amount  of  h,  s  judgment 
five  thousand  dollars  as  of  the  date  of  the  ju  Igment,  the 
judgment  will  be  aflSrmed ;  otherwise,  it  will  be  reversed 
and  remanded.  Railey,  C,  not  sitting;  Moziey,  C,  con- 
curs. 

PER  CURIAM : — The  foregoing  opinion  by  White, 
C,  is  adopted  as  the  opinion  of  the  court.  All  of  the 
judges  concur,  except  Walker,  J.,  who  concurs  in  opnion 
filed. 

WALKER,  J.  (concurring). — I  concur  iii  this  opin- 
ion, except  as  to  the  aflSrmance  conditional  upon  the  entry 
of  a  remittitur  in  the  amount  of  the  verdict.  I  deprecate 
the  custom  arbitrarily,  as  I  construe  it,  exercised  by 
appellate  courts,  in  reducing  the  amount  of  verdicts.  The 
triers  of  the  fact  are  much  better  qualified  to  pass  fairly 
upon  this  question  than  a  judge  sitting  su.ugly  in  his 
chambers  with  nothing  to  direct  his  judgment  or  influence 
his  conclusion,  except  the  cold  record.  If  chis  verdict 
shocked  the  moral  sense,  in  that  it  was  out  of  all  pro- 
portion as  a  compensation  for  the  injuries  inti'  !ted,  ample 
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opportunity  was  afforded  for  an  intelligent  reduction  of 
same  in  the  trial  court.  This  not  having  been  done,  we 
should  hesitate  to  interfere,  unless  the  amount  of  the 
verdict  is  glaringly  excessive,  in  which  event  the  case 
should  be  reversed  and  remanded  for  a  new  trial. 


THE  STATE  ex  rel.  HATTIE  ROLL  et  al.  v.  JAMES 
El/LISON  et  al..  Judges  of  Kansas  City  Court  of 
Appeals. 

In  Banc,  October  8,  1921. 

1.  DEED  BY  ENTIRETIES:  Divorce:  Purchase  Price  Advanced  by 
Husband.  Where  the  husband's  money  paid  for  the  land  and  the 
deed  named  him  and  his  wife  as  grantees,  thereby  creati^  an 
estate  by  the  entireties,  and  suljsequently  they  are  divorced,  there- 
by changing  the  estate  into  one  in  common,  the  husband,  in  a  sub- 
sequent partition,  is  not  entitled  to  the  amount  advanced  by  him. 
and  the  Court  of  Appeals  in  so  deciding  and  in  holding  that  only 
the  balance,  after  deducting  the  money  advanced,  may  be  divided 
between  them,  contravened  the  decision  in  Bender  v.  Bender,  281 
Mo.  473,  since  it  was  there  decided  that  a  resulting  trust  must 
arise,  if  at  all,  at  the  instant  the  deed  is  taken,  and  cannot  be 
created  by  subsequent  occurrences. 

2.   : :  Effect  on  Property  Rights.    Divorce  does  not  restore 

the  parties  to  their  former  condition  in  all  respects;  it  vests  the 
wife  with  her  moiety,  and  it  changes  an  estate  by  the  entireties  into 
a  tenancy  in  common,  but  it  does  not  raise  a  resulting  trust  in 
favor  of  the  husband  who  paid  the  money  for  a  deed  to  her  and 
him  r.s  the  grantees,  and  no  such  resulting  trust  arises  in  his 
favor  unless  the  trust  arose  at  the  time  the  deed  was  taken. 

CertiorarL 

m 

Eecord  quashed. 

Pope,  (£  Lohman  for  petitioners. 

(1)    The  opinion  of  the  Court  of  Appeals  is  directly 
in  conflict  with  a  long  line  of  decisions  of  this  court,  which 
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decide  that  where  a  husband  purchases  land  with  his  own 
means  and  takes  title,  either  in  the  name  of  his  wife, 
or  in  the  name  of  himself  and  wife,  then  it  is  pre- 
sumed that  the  interest  which  the  wife  thus  took  in  the 
land  was  intended  as  a  provision  for  her,  and  there  is  no 
resulting  trust  in  his  favor  for  the  money  he  paid  for 
the  land.  Wilhite  v.  Wilhite,  224  S.  W.  448,  450;  Bender 
V.  Bender,  220  S.  W.  929;  Moss  v.  Ardrey,  260  Mo.  595, 
611;  Viers  v.  Viers,  175  Mo.  453;  Curd  v.  Brown,  148 
Mo.  92;  Aeby  v.  Aeby,  192  S.  W.  97;  Joerger  v.  Joerger, 
193  Mo.  133;  39  Cyc.  136;  Ilgenfritz  v.  Ilgenfritz,  116 
Mo.  429;  Gilliland  v.  Gilliland,  96  Mo.  522;  Funk  v.  Funk, 
223  S.  W.  780.  (2)  **  A  resulting  trust  must  arise,  if  at 
all,  at  the  instant  the  deed  is  taken.  Unless  the  trans- 
action is  such  that  the  moment  the  title  passes  the  trust 
results  from  the  transaction  itself,  then  no  trust  results. 
It  cannot  be  created  by  subse(iuent  occurrences."  Bend- 
er v.  Bender,  220  S.  AV.  929,  930;  Stevenson  v.  Hayes,  220 
Mo.  206;  Kelly  v.  Johnson,  28  Mo.  249;  Richardson  v. 
Champion,  143  Mo.  544;  Barrett  v.  Foote,  187  S.  W.  69; 
1  Perry  on  Trusts,  sec.  133;  39  Cyc.  106.  (3)  ^^Upon 
the  destruction  of  the  marital  relation  by  the  divorce  de- 
cree, plaintiff  and  her  former  liusband  became  tenants  in 
common.  Russell  v.  Russell,  122  Mo.  235;  Joerger  v. 
Joerger,  193  Mo.  133.  Respondent  concedes  this,  but 
contends  that  though  the  parties  became  tenants  in  com- 
mon, their  respective  interests  as  such  tenants,  must 
in  equity  be  determined  by  the  amount  originally  paid 
by  each  on  account  of  the  purchase  price.  This  view  can- 
not be  sustained.  Since  the  defendant  purchased  the  land 
and  took  the  title  so  to  create  an  estate  by  the  entirety, 
the  presumption  is  that  the  interest  which  the  wife  thus 
took  in  the  land  was  intended  as  a  provision  for  her. 
Siling  v.  Hendrickson,  193  Mo.  365.  And  there  is  noth- 
ing present  tending  to  rebut  or  repeal  such  presump- 
tion. As  an  executed  gift,  by  way  of  provision  for  his 
.  wife,  ,the  husband  was  without  power  to  deprive  the  wife 
of  her  interest  in  the  land.    And  after  divorce  plaintiff's 
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interest  in  the  land,  as  a  tenant  in  common  with  her 
former  husband,  was  equal  to  that  of  the  latter."  Funk 
V.  Funk,  223  S.  W.  781. 

Irwin  S  Haley  for  respondents. 

(1)  Husband  and  wife  take  and  hold  an  estate  by 
the  entirety,  not  as  separate  individuals  and  by  moieties, 
but  as  one  person,  each  holding  the  whole  oi  it.  They 
are  neither  joint  tenants  nor  tenants  in  common ;  but  for 
the  purpose  of  holding  the  title,  they  are  u  unit,  and 
upon  the  death  of  either,  the  entire  estate  oelongs  to 
the  survivor.  Brewing  Co.  v.  Saxy,  273  Mo.  159.  (2) 
However,  a  divorce  of  the  husband  and  wife  destroys  an 
estate  by  the  entirety  theretofore  existing  between  them ; 
and,  if  in  the  decree  the  legal  interest  of  the  defendant  is 
not  awarded  to  the  plaintiff,  they  are  thereafter  tenants 
in  common,  and  partition  can  be  had  between  »uch  tenants 
in  conunon  with  the  same  facility  and  results  as  between 
other  like  tenants.  Russell  v.  Russell,  122  Mo.  235.  {3) 
When  an  estate  by  the  entirety  is,  by  divorce,  transmuted 
into  one  of  tenancy  in  common,  as  in  the  case  at  bar,  and 
partition  is  sought,  the  party  advancing  th^  purchase 
money  is  entitled  to  the  amount  advanced,  and  the  bal- 
ance may  be  divided  between  the  respecive  parties. 
Joerger  v.  Joerger,  193  Mo.  133;  Aeby  v.  Aeby,  192  S. 
W.  97.  (4)  The  opinion  of  the  ^iansas  Cxty  Court  of 
Appeals  does  not,  to  any  degree,  conflict  wita  any  of  the 
decisions  of  the  Supreme  Court  cited  by  relators.  The 
cases  cited  by  relators  are  cases  announcing  the  principle 
that  ^'when  a  husband  purchases  real  property  with  his 
own  funds  and  causes  it  to  be  conveyed  to  his  wife,  it 
is  presumed  prima-f  acie  that  he  intended  the  conveyance 
as  a  provision  for  her,  and  a  trust  will  not  result." 
Bender  v.  Bender,  220  S.  W.  929. 

JAMES  T.  BLAIR,  C.  J.— The  writ  brings  into  this 
court  the  record  of  the  Kansas  City  Court  of  Appeals  in 
the  case  of  Francis  Elliott  v.  Hattie  Roll,  226  S.  W.  590. 
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From  the  opinion  in  that  case  it  appears  that  the  facts  are 
that  Francis  Elliott  and  Nancy  S.  Elliott  were  husband 
and  wife ;  that  during  the  marriage  Francis  Elliott  bought 
and  paid  for  a  tract  of  land  and  caused  the  deed  to  be 
made  to  himself  and  Nancy  S.,  his  wife ;  that  subsequently, 
Nancy  S.  procured  a  divorce  from  Francis ;  they  had  no 
children.  Soon  after  the  decree  of  divorce  was  rendered 
Francis  brought  suit  against  his  former  wife  to  parti- 
tion the  land.  She  died,  and  these  relators,  her  children 
by  a  former  marriage,  were  made  defendants*  The  par- 
ties agreed  that  the  land  should  go  to  sale  and  the 
proceeds  be  divided  according  to  the  rights  of  the  parties 
in  the  land.  The  trial  court  adjudged  that  Francis 
Elliott  was  entitled  to  a  sum  equal  to  the  purchase  price 
($950)  he  had  paid  and  one  half  the  balance.  The  re- 
mainder, $60.53,  was  adjudged  to  belong  to  defendants. 

The  Court  of  Appeals  held:  (1)  that  when  Elliott 
bought  and  paid  for  the  land  aild  caused  the  deed  therefor 
to  be  made  to  himself  and  his  wife  the  two  became  ten- 
ants by  entireties;  (2)  that  there  was  a  presumption  that 
Elliott  intended  a  provision  for  his  wife;  (3)  that  if 
there  had  been  no  divorce  she  would  have  held  her  in- 
terest as  tenant  by  the  entirety  *^  wholly  free  from  any 
claim  by  him  in  advancement  of  purchase  money;''  (4) 
that  the  divorce  **<5ut  out  survivorship  and  changed  the 
estate  into  one  in  common,  and  after  the  decree,  they  held 
it  as  tenants  in  common;''  and  (5)  that  **when  the  estate 
becomes  one  in  common  and  partition  is  sought,  the  party 
advancing  the  purchase  money  is  entitled  to  the  amount 
advanced,  and  the  balance  may  be  divided  between  them 
as  was  done  by  the  circuit  court."  The  judgment  was 
affirmed. 

This  last  proposition  is  said  to  be  in  conflict  with 
decisions  of  this  court.  There  is  no  question  that  upon 
the  purchase  and  execution  of  the  deed  to  them  Nancy 
and  Francis  Elliott  became  tenants  by  entireties.  The 
purchase  was  made  by  the  husband  with  his  means  and 
the  presumption  is  that  he  took  the  deed  as  he  did  as  a 
provision  for  his  wife.    There  is  no  evidence  to  rebut 
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tills  presumption.  In  case  he  had  died  before  the  dis- 
.^olution  of  the  marriage  the  wife  would  have  taken  the 
whok%  by  her.rigl\t  of  survivorship.  The  divorce  dis- 
solved the  marriage  and  the  tenancy  by  entiretie.<^  was 
thereby  converted  into  a  tenancy  in  common.  A  ri;^ht  to 
partition  thereupon  arose.  [Russell  v.  Russell,  122  ^lo. 
235. 1  The  rights  of  Mrs.  Elliott  came  from  the  deed 
her  husband  caused  to  be  executed  to  her  and  to  himself, 
jointly.  No  trust  resulted  at  the  time  the  deed  was  de- 
livered. The  husband  could  not,  on  facts  like  those 
stated  by  the  Court  of  Appeals,  have  had  a  trust  de- 
clared in  his  favor  during  the  marriage.  fAVilhite  v 
Wilhite,  2cS4  Mo.  387,  224  S.  W.  448,  and  cases  cited; 
Haguewood  v.  Britain,  273  Mo.  1,  c.  92,  93.1  In  Bender 
V.  Bender,  281  Mo.  473,  220  S.  W.  929,  the  husband  had 
bought  land  and  caused  it  to  be  conveyed  to  himself 
and  wife.  The  wife  subsequently  procured  a  divorce. 
The  husband  then  sued  and  pleaded  that  he  had  pur- 
chased the  land  with  his  own  means  and  caused  it  to  l)e 
conveyed  to  himself  and  wife  upon  an  agreement  that  in 
case  of  a  se[>arati()n  in  the  future  he  and  his  wife  would 
convey  the  property  to  their  children.  The  court  held 
that  no  trust  resulted  from  the  fact  that  the  money  of 
the  husband  paid  for  the  property;  that  a  resulting  trust 
^  must  arise,  if  at  all,  at  the  instant  the  deed  is  taken  and 
cannot  be  created  by  subsequent  occurrences.  This 
holdiiig  is  in  point  in  this  case.  The  facts  of  that  case., 
in  so  far  as  their  efficacy  to  raise  a  resulting  trust  is  con- 
cerned, are  like  those  in  this  case.  This  court  held  no 
such  trust  was  raised.  The  Court  of  Appeals,  in  this 
case  held,  in  effect,  the  contrary.  Thereby  it  brought 
the  opinion  into  conflict  with  the  decision  in  Bender  v 
Bender.  The  holding  in  the  Bender  case  is  in  accord 
with  the  decisions  in  other  states.  [Reed  v.  Reed,  109 
Md.  fi90;  Hayes  v.  Horton,  4(5  Ore.  59u.]  Divorce  does 
not  restore  the  i)arties  to  their  former  condition  in  all 
res})ects.  '*It  vests  in  the  wife  her  moiety."  [Holmes 
V.  Kansas  City,  209  Mo.  1.  c.  527. J  It  does  not  treat  the 
marriage  as  a  nullity.    The  law  takes  the  parties  where 
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it  finds  them  at  the  time  of  the  divorce  (2  Bishop  on 
Marriage  &  Divorce,  sec.  1623),  and  unless  a  trnst  arises 
at  the  time  the  deed  is  taken  or  there  be  statutes  which 
affect  the  case,  an  est&te  by  entireties  becomes  a  tenancy 
in  common  and  the  husband's  right  to  cut  down  the 
moiety  of  the  wife  is  not  increased  or  affected  by  the 
fact  of  divorce.  The  cases  in  which  the  wife  has  suc- 
ceeded in  impressing  a  trust  upon  property,  though 
held  by  entireties,  which  her  husband  has  bought  with 
her  money,  and  those  in  which  there  is  fraud  or  the 
like,  are  not  in  point. . 

Because  of  the  conflict  pointed  out  the  record  of  the 
Court  of  Appeals  is  quashed.    All  concur. 


THE  STATE  ex  inf.  FRANK  W,  McALLISTER,  At- 
tomey-General,  ex  rel.  E.  W.  MANION,  ALEXAN- 
DER GREENWELL  et  al.,  v.  ALBANY  DRAIN- 
AGE DISTRICT. 

In  Banc,  October  8,  1921. 

1.  QUO  WABBANTO:  Attorney-General:  PubUc  Interest.  The  At- 
torney-General, without  leave,  has  the  right,  at  any  time,  to  file 
in  the  Supreme  Court  an  information  in  the  nature  of  a  quo  war- 
ranto in  any  matter  in  which  the  public  interest  is  involved,  and 
by  public  interest  is  meant  an  interest  in  which  a  class  or  com- 
munity have  a  pecuniary  interest  and  by  which  their  rights  or 
liabilities,  as  a  class  or  community,  are  affected. 

2.   :  : :  Drainage  District:  Extension  of  Boundaries. 

A  quo  warranto  proceeding  to  test  the  validity  of  the  judgment  of 
a  circuit  court  extending  the  boundary  lines  of  a  legally  organized 
drainage  district  so  as  to  add  thereto  other  large  tracts  of  land, 
instituted  by  the  Attorney-General  at  the  relation  of  the  owners  of 
the  lands  so  added,  in  which  it  is  alleged  in  the  information  that 
the  statute  did  not  empower  the  circuit  court  to  iduder  the  Judg- 
ment and  that  the  district  is  unlawfully  usurping  and  improperly 
exercising  corporate  franchises  over  said  lands,  cannot  be  main- 
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tained,  since  the  matters  involved  are  mainly,  if  not  altogetlier, 
private,  and  the  public,  neither  in  fact  nor  upon  any  substantial 
theory,  has  any  Interest  in  the  controversy. 

3.  : : : : :  Uisuser  of  Corporate  Power. 

The  extension  by  the  circuit  court  of  the  corporate  boundaries  of 
a  drainage  district  so  as  to  include  other  large  tracts  of  lands  is 
neither  an  assumption  nor  an  abuse  of  the  corporate  powers  of 
such  public  corporation,  but  simply  a  violation  of  the  private 
rights  of  the  owners  of  such  lands,  and  under  such  circumstances 
quo  warranto  at  their  relation  to  oust  the  district  from  exercising 
corporate  authority  over  the  lands  will  not  lie. 


4.   :  :  : :  Bules  Applicable  to  Municipal  Oor- 

poratV>n:  Extension  of  Boundaries.  Drainage  districts  are  public 
corporations  or  corporate  subdivisions  of  the  State,  authorized  to 
exercise  the  powers  granted  to  them  for  the  purposes  of  their 
creation,  within  their  territorial  jurisdiction,  as  fully  and  with 
like  authority  as  muncipal  corporations  exercise  their  powers;  and 
being  such,  the  validity  of  an  act  of  a  drainage  district  extending 
its  corporate  boundaries  cannot  be  raised  by  quo  warranto,  any 
more  than  can  the  act  of  a  city  extending  its  corporate  limits  so 
as  to  include  farming  lands  contrary  to  the  owner's  wishes  can  be 
so  raised. 

5.  :   Drainaige  District:    Collateral  Attack  XTpon   Organliatlon. 

A  drainage  district  being  a  municipal  corporation,  the  legality  of 
its  organization  cannot  be  collaterally  attacked  or  inquired  into 
at  the  suit  of  individuals. 


:    :    Extension   of   Boundaries:    Judgment   of   Circuit 

Court:  Judicial  Act:  Collateral  Attack.  The  jurisdiction  of  the 
circuit  court  having  attached  upon  the  filing  of  a  petition  therein 
to  extend  the  boundaries  of  a  drainage  district  to  include  other 
large  tracts  of  land,  any  errors  of  fact  or  of  law  which  may  have 
been  committed  by  the  court  in  reaching  its  conclusions  and  in 
the  rendition  of  its  judgment  extending  the  boundaries  cannot  be 
inquired  into  in  a  quo  warranto  suit,  unless  there  was  illegality 
in  the  proceeding  or  fraud  was  practiced.  The  court's  action  was 
judicial,  and  any  error  committed  in  the  judgment  rendered  can- 
not be  reviewed  by  quo  waarranto. 


Quo  Warranto. 
Writ  denied. 


Digitized  by 


Google 


Vol.  290]  APRIL  TERM,  1921.  35 

state  ez  inf.  McAllister  v.  Albany  Drainage  District. 

Kelso  &  Kelso,  C.  E.  Oibbany,  and  Perry  8.  Rader 
for  plaintiflf. 

(1)  Quo  warranto  is  a  direct  proceeding  by  the  state 
and  is  available  for  nullifying  the  exercise  of  legislative 
power  by  a  municipality,  or  by  the  legislative  agent,  in 
this  case  the  circuit  coUrt.  Sec.  2066,  R.  S.  1919;  Sec. 
2631,  R.  S.  1909;  State  ex  inf.  KiUam  v.  Colbert,  273 
Mo.  198,  209;  Black  v.  Early,  208  Mo.  308;  State  ex 
rel.  V.  Wilson,  216  Mo.  275;  State  ex  rel.  v.  Gravel 
Road  Co.,  187  Mo.  446;  State  ex  rel.  Brown  v.  West- 
port,  108  Mo.  582;  State  ex  rel.  v.  Westport,  116  Mo. 
582;  Lehigh  P.  &  T.  Co.  v.  Town  of  Lehigh,  156  Iowa, 
387,  398.  (2)  To  nullify  the  attempted  extension  of 
its  corporate  limits,  the  suit  should  l)e  brought  directly 
against  the  corporation.  23  Am.  &  Eng.  ICncy.  Law, 
p.  662,  b;  City  oi  East  Dallas  v.  State  ex  rel.  Putz, 
73  Tex.  370;  People  v.  Peoria,  166  111.  517;  State  ex 
rel.  White  v.  SmaU,  131  Mo.  App.  470;  State  ex  inf. 
V.  Fleming,  147  Mo.  9-12 ;  State  ex  inf.  v.  Fleming,  158 
Mo.  567,  568;  State  ex  inf.  Major  v.  Kansas  City,  233 
Mo.  171;  State  ex  inf.  v.  Woods,  233  Mo.  382.  (3)  It 
has  been  ruled  by  the  court  in  banc  that  the  extension 
of  the  boundary  lines  of  the  Albany  Drainage  District 
by  the  judgment  of  the  Circuit  Court  of  Gentry  County 
was  the  exercise  of  legislative  power  by  an  administrative 
agent.  State  ex  rel.  Manion  v.  Dawson,  284  Mo.  490, 
225  S.  W.  97.  (4)  The  judgment  of  the  circuit  court 
extending  the  boundary  lines  of  the  drainage  district  so 
as  to  annex  relators'  land  and  other  lands,  being  an 
exercise  of  legislative  power  by  an  administrative  agent, 
was  not  res  adjudicata.  State  ex  inf.  v.  Fleming,  147  Mo. 
2,  11;  State  ex  rel.  White  v.  Small,  131  Mo.  App.  470; 
State  ex  inf.  v.  Calbert,  273  Mo.  198;  State  ex  rel.  v. 
Wilson,  216  Mo.  215,  275 ;  Kayser  v.  Trustees  of  Bremen, 
16  Mo.  88;  Woods  v.  Henry,  55  Mo.  560;  State  ex  rel. 
v.  McReynolds,  61  Mo.  203;  State  ex  inf.  v    vVoods,  233 
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Mo.  357.  (5)  All  the  sections  of  the  Act  of  1913,  Laws 
1913,  pp.  232  to  267,  should  be  considered  together,  in 
order  to  arrive  at  the  meaning  of  Section  40.  In  order 
to  prevent  one  section  of  a  statute  from  conflicting  with 
the  entire  scope  of  legislative  action,  it  is  sometimes  nec- 
essary to  depart  from  a  literal  construction,  and  adopt 
the  one  that  removes  the  conflict  and  produces  harmony. 
State  to  use  v.  Heman,  70  Mo.  441,  451 ;  Home  Ins.  Co. 
V.  Wickham,  281  Mo.  300,  315;  State  ex  inf.  v.  West  Side 
Ry.  Co.,  146  Mo.  155,  167.  (a)  It  is  either  (a)  neces- 
sary to  read  the  fundamental  conditions  for  organizing 
a  drainage  district  prescribed  by  Section  2  into  Section 
40  and  apply  them  to  the  extension  of  the  boundaries  to 
include  other  large  tracts,  or  (b)  to  rule  that  Section 
40  is  a  mere  correction  statute  and  does  not  authorize 
the  court  to  extend  the  boundaries  to  include  other  large 
tracts,  or  else  Section  40  is  no  law  at  all  and  must  be  de- 
clared void  for  uncertainty.  Bittle  v.  Stewart,  34  Ark. 
224;  Cook  v.  State,  26  Ind.  App.  278;  In  re  Hendricks, 
60  Kan.  796,  806;  Chaffee's  Appeal,  56  Mich,  244;  Mat- 
thews V.  Murphy,  23  Ky.  L.  Rep.  750 ;  State  v.  Gaster, 
45  La.  Ann.  636;  People  v.  Taylor,  96  Mich.  576;  State 
ex  rel.  v.  Ashbrook,  154  Mo.  396 ;  State  v.  West  Side  Ry. 
Co.,  146  Mo.  155;  State  v.  Excelsior  Sp.  Light  Co.,  212 
Mo.  101;  Merchants  Exchange  v.  Knott,  212  Mo.  616, 
636  to  643;  State  ex  rel.  v.  Fort,  210  Mo.  558;  State  v. 
Partlow,  91  N.  C.  550,  552.  (b)  A  municipal  or  quasi- 
municipal  corporation  possesses  and  can  exercise  only 
such  powers  as  are  granted  in  express  words,  or  those 
necessarily  incident  to  or  implied  in  the  .powers  ex- 
pressly granted.  State  ex  rel.  v.  Wilder,  200  Mo.  105; 
Knapp  V.  Kansas  City,  48  Mo.  App.  492;  Nishn^botna 
Drain.  Dist.  v.  Campbell,  154  Mo.  157.  (c)  Section  40  of  the 
Act  of  1913  fixed  no  limits  to  the  amount  of  lands  that 
may  be  added  by  the  extension  of  the  boundaries  of  a 
drainage  district.  It  does  not  require  the  lands  to  be 
swamp  or  wet  or  overflowed.  If  it  authorized  the  judg- 
ment rendered  by  the  circuit  court  in  this  case,  it  would 
have  authorized  one  that  extended  the  boundaries  north 
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to  Iowa  and  south  to  the  Missouri  River.  It  would  also 
have  authorized  a  judgment  extending  the  boundaries 
to  include  all  other  farm  lands  in  the  State.  The  only 
conditions  it  imposes  are  (a)  that  the  petition  be  filed 
by  the  board  of  supervisors  or  owners  of  lands  adjacent 
to  the  district;  (b)  that  notice  be  given;  (c)  that  ob- 
jectors may  file  objections;  (d)  that  the  court  hear  the 
petition  and  objections  in  a  summary  manner;  (e)  enter 
a  decree  according  to  its  findings,  and  (f )  appoint  com- 
missioners to  assess  benefits  and  damages.  It  does  not 
require  the  court  to  be  just  or  reasonable  or  to  exercise 
a  reasonable  discretion.  It  does  not  indicate  what  the 
objections  shall  be.  The  circuit  court  has  no  judicial 
discretion  in  construing  it,  for  this  court  has  ruled,  225 
S.  W.  97,  that  the  extension  of  the  boundary  lines  of  a 
drainage  district  is  the  exercise  of  legislative  or  admin- 
istrative power,  delegated  to  the  court  as  an  administra- 
tive agent  by  the  state.  If  said  Section  40  must  stand 
alone,  it  is  either  (a)  a  correction  statute,  limiting  the 
hearing  and  objections  to  a  correction  of  errors  in  the 
plan  for  reclamation  and  the  decree  incorporating  the 
district,  or  (b)  is  so  incomplete  and  uncertain  as  to  be 
void.  (6)  Sections  2  and  40  of  the  Act  of  1913  must 
be  read  together,  and  when  read  and  considered  together 
they  mean  that  all  the  fundamental  condicions  for  or- 
ganizing a  drainage  district  prescribed  by  Section  2  must 
be  present  before  the  circuit  court  can  extend  the  bound- 
aries to  include  other  large  tracts.  Grimes  v.  Reynolds, 
184  Mo.  688;  Grimes  v.  Reynolds,  94  Mo.  App.  584;  Sales 
V.  Barber  Asphalt  Pav.  Co.,  166  Mo.  667 ;  Lewis-Suther- 
land on  Stat.  Construction,  sees.  368,  443;  State  ex  rel. 
V.  Bearing,  173  Mo.  492;  Roth  v.  Gabbert,  123  Mo.  32; 
State  ex  rel.  v.  Fort,  180  Mo.  112;  King's  Lake  Drain.  & 
Levee  Dist.,  176  Mo!  557;  Ewing  v.  Vernon  County,  216 
Mo.  692;  State  ex  rel.  v.  Wiggins  Ferry  Co!,  208  Mo.  622, 
639;  State  ex  rel.  v.  Chariton  Drain.  Dist.,  252  Mo.  360; 
State  ex  rel.  v.  West,  272  Mo.  315.  (7)  If  said  Section 
40  authorizes  the  extension  of  the  boundary  lines  of  an 
existing  drainage  district  so  as  to  include  other  large 
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tracts,  and  the  conditions  prescribed  by  Section  2  must 
be  read  into  Section  40,  then  the  petition  filed  by  the 
board  of  supervisors  to  extend  the  boundaries  will  not 
authorize  the  circuit  court  to  entertain  it  unless  it  shows 
on  its  face  (1st)  that  the  lands  to  be  added,  together  with 
those  already  contained  in  the  district,  constitute  one 
contiguous  body,  or  drainage  unit,  of  swamp,  wet  or  over- 
flowed lands,  or  lands  subject  to  overflow,  and  (2nd) 
that  the  purpose  of  extending  the  boundaries  is  to  re- 
claim the  lands  to  be  added  from  the  effects  of  water 
either  (a)  for  agricultural  or  sanitary  purposes  or  (b) 
to  promote  the  public  health,  convenience  or  welfare,  or 
(c)  to  conserve  some  other  public  utility  or  benefit,  and 
'(3rd)  that  the  owners  of  a  majority  of  the  acres  to  be 
added  have  consented  to  the  extension,  either  by  joining 
in  the  petition  or  by  filing  their  separate  written  con- 
sent. State  ex  inf.  v.  Woods,  233  Mo.  357;  32  Cyc.  1424. 
(a)  All  jurisdictional  facts  must  aflSrmatively  appear 
upon  the  face  of  the  proceedings  and  no  presumptions 
are  indulged  as  to  matters  not  so  appearing.  State  ex 
rel.  V.  Wilson,  216  Mo.  277;  State  ex  inf.  v.  Woods,  233 
Mo.  377;  State  ex  rel.  v.  Page,  107  Mo.  App.  213;  State 
ex  rel.  v.  Seibert,  97  Mo.  App.  21^  Ry.  Co.  v.  Camp- 
bell, 62  Mo.  588;  Ellis  v.  Pac.  Ry.  Co.,  51  Mo.  203;  Ry. 
Co.  V.  Young,  96  Mo.  39;  Leslie  v.  St.  Louis,  47  Mo.  474; 
Nishnabotna  Drain.  Dist.  v.  Campbell,  154  Mo.  157.  (b) 
The  supervisors'  petition  to  extend  did  not  show  upon 
its  face  the  aflSrmative  facts  necessary  to  authorize  the 
circuit  court  to  entertain  it.  It  did  not  show  either  (a) 
that  the  lands  to  be  added  were  a  part  of  the  contiguous 
body,  or  drainage  unit,  of  which  the  lands  in  the  or- 
ganized district  was  the  other  part,  or  (b)  that  the  pur- 
pose of  the  extension  was  to  promote  some  public  pur- 
pose or  (c)  that  the  owners  of  a  majority  of  the  acres 
to  be  added,  or  the  owners  of  any  of  them,  had  consented 
to  the  extensions,  (c)  The  evidence  clearly  establishes 
that  the  owners  of  a  majority  of  the  acres  to  be  added  had 
not  cons'ented  to  the  extensions,  (d)  The  evidence 
clearly  shows  that  the  lands  in  the  Northern  Extension 
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and  the  lands  in  the  district  organized  constituted  sep- 
arate drainage  nnits,  and  did  not  constitute  a ' '  contiguous 
body"  within  the  meaning  of  those  words  as  used  in 
Section  2.  (e)  By  no  fair  construction  of  words  can  the 
words  ** contiguous  body''  used  in  Section  2  be  expanded 
to  include  the  lands  lying  along  Middle  Fork  seven  or 
eight  miles,  and  lying  along  West  Fork  four  or  five  miles, 
above  the  point  where  their  waters  unite  with  those  of 
East  Fork  to  form  the  main  Grand  River.  IngersoU  on 
Public  Corporations,  pp.  151  et  seq. ;  Traux  v.  Pool,  46 
Iowa,  256;  Elsberry  Drain.  Dist.  v.  Harris,  267  Mo.  153. 
The  words  '* adjacent  thereto''  used  in  Section  9  of  said 
Act  of  1913,  and  in  the  notice  prescribed  by  Section  40, 
mean  adjoining,  next  to,  close  to,  in  the  neighborhood  of. 
1  C.  J.  1194.  (8)  If  Section  40  is  interpreted  to  mean 
that  the  circuit  court  can  extend  the  boundaries  of  a 
drainage  district  to  include  other  large  tracts  and  sub- 
ject them  to  the  payment. of  taxes  to  pay  for  drainage 
works  in  the  district  as  organized  and  through  the  ex- 
tended areas,  upon  the  petition  of  the  supervisors  alone, 
and  without  the  consent  of  the  owners  of  any  of  the 
lands  to  be  added  and  against  their  written  protest,  the 
petition  filed  by  the  supervisors  on  July  26th  was  prema- 
ture, and  the  circuit  court  had  no  right  to  entertain  it, 
because  there  had  been  no  effort  made  to  drain  or  re- 
claim the  lands  contained  in  the  district  organized  and 
no  effort  made  to  ascertain  whether  the  costs  of  drain; 
age  works  for  draining,  leveeing  and  reclaiming  the  lands 
containeii  in  the  district  organized  would  be  less  than 
the  amount  of  benefits  assessed  against  the  lands  in  the 
district.  Section  5,  9,  10,  12  to  16,  and  37,  Act  of  1913. 
These  sections  clearly  mean  that  a  drainage  district 
must  first  demonstrate,  by  pursuing  the  methods  by  them 
prescribed,  that  it  has  a  right  to  continued  existence  be- 
fore it  can  have  it  boundaries  extended,  even  if  Sec- 
tion 40  authorizes  an  extension  to  include  other  large 
tracts.  Elsberry  Drainage  Dist.  v.  Harris,  267  Mo.  315. 
(a)  Until  it  is  made  apparent  that  the  costs  of  draining, 
leveeing  and  reclaiming  the  lands  contained  in  the  dis- 
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trict  organized  do  not  exceed  the  benefits  assessed  against 
the  lands  therein,  the  district  is  a  mere  tentative  or 
conditional  incorporation.  Sees.  16  and  37,  Laws  1913, 
pp.  241,  253 ;  In  re  Drainage  District,  270  Mo.  165 ;  Carder 
V.  Fabius  Drain.  District,  262  Mo.  554,  559.  (b)  A 
mere  tentative  or  conditional  corporation  has  no  right 
to  extend  its  boundaries  to  include  other  large  tracts  of 
land.  St.  Joseph  &  Iowa  Ry.  Co.  v.  Shambaugh,  106  Mo. 
566;  City  of  Hopkins  v.  Council  Bluffs  Ry.  Co.,  79  Mo 
100;  Orrick  School  District  v.  Dorton,  125  Mo.  442,  444; 
State  ex  rel.  v.  Arnold,  36  Ind.  41;  People  ex  rel.  v. 
Swearingen,  273  Dl.  630;  People  v.  Darst,  265  111.  359; 
Wayne  Drainage  Dist.  v.  Boggs,  262  111.  338 ;  Tennessee 
Drainage  Dist.  v.  Moge,  258  111.  296.  (9)  In  no  event 
can  the  boundary  lines  of  a  drinage  district  be  extended 
to  include  other  large  tracts,  against  the  consent  of  the 
owners  of  the  land  to  be  added,  unless  (a)  the  extension 
is  necessary  for  the  propei:  reclamation  and  eflScient 
drainage  of  the  lands  contained  in  the  district  organized 
and  (b)  the  lands  within  the  extended  territory  will  be 
benefited  by  the  drainage  works  contemplated  by  the 
execution  of  the  adopted  plan  for  reclamation.  ^  *  To  au- 
thorize a  drainage  district  organized  under  these  acts  to 
extend  its  limits  over  other  lands  without  the  consent 
of  the  owners,  the  lands  of  the  district  and  those  to  be 
annexed  must  bear  such  a  relation  to  each  other  that  the 
proposed  improvement  will  be  of  mutual  benefit.''  Els- 
berry  Drain.  Dist.  v.  Harris,.  267  Mo.  139,  159;  Myles 
Salt  Co.  V.  Iberia  Drain.  Dist.,  239  U.  S.  485.  The  evi- 
'dence  in  this  case  shows  (a)  that,  if  the  extensions  had 
not  been  made  in  this  case,  only  about  one  hundred 
acres  in  the  district  organized  would  not  have  the  best 
protection,  and  (b)  that  neither  the  lands  in  the  Northern 
Extension  nor  the  lands  in  the  Southern  Extension  would 
be  benefited  by  the  execution  of  the  proposed  plan  for 
reclamation.  (10)  Section  40  of  the  Act  of  1913  is  a 
liiere  correction  statute,  designed  and  intended  to  afford 
a  means  to  so  extend  the  boundaries  of  an  organized 
district  as  to  include  lands  which  were  erroneously  omit- 
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ted  from  the  decree  incorporating  the  district  by  correct- 
ing errors  therein,  and  does  not  authorize  the  circuit 
court  to  extend  the  boundaries  of  an  incorporated  dis- 
trict to  include  other  large  tracts.     That  it  is  a  mere 
correction  statute  is  shown  (a)  by  a  careful  study  of  the 
section  itself  as  a  whole,  (b)  by  comparing  it  with  Sec- 
tion 45f  (c)  by  comparing  its  words  with  Section  2,  (d) 
by  the  words  of 'Section  15  which  prohibit  a  change  in 
the  plan  for  reclamation  by  commissioners,  or  by  the 
supervisors  and  engineer,  or  in  any  other  manner  except 
by  the  circuit  court,  after  notice,  (e)  by  a  consideration 
of  the  fact  that  the  drainage  works  and  construction 
contracts  are  all  under  the  control  of  the  supervisors 
elected  by  the  owners  of  the  lands  in  the  district  organ- 
ized, and  that  the  owners  of  the  lands  annexed  have  no 
voice  in  any  of  these  things  or  in  the  election  of  the 
supervisors  until  after  the  contract  for  the  construction 
of  the  drainage  works  are  let,  and  until  after  the  bonds 
to  pay  for  the  works  have  been  issued  and  taxes  to  pay 
the  bonds  have  been  levied  (Sees.  5,  6,  17  and  18),  and 
(f)     by  considering  Sections  9,  10,  12  to  16,  which  re- 
quire the  board  of  supervisors  of  a  drainage  district 
when  incorporated  to  proceed  to  construct  drains  and 
levees  for  draining,  leveeing  and  reclaimilig  the  lands 
in  the  district  organized.     (11)     If  Sec.  40  of  the  Act 
of  1913  is  not  a  mere  correction  statute,  and  authorizes 
the  circuit  court,  upon  the  petition  of  the  supervisors 
alone,  to  extend  the  boundaries  of  an  organized  drainage 
district  so  as  to  include  other  large  tracts  of  lands,  with- 
out the  consent  of  the  owners  of  any  of  them,  then  said 
Section  40  denies  to  the  owners  of  the  lands  so  added 
the  immunities  and  privileges  and  the  equal  protection 
of  the  laws  guaranteed  to  them  by  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States,  in  that  it 
divides  a  natural  class,  the  owners  of  land  in  the  same 
** contiguous  body,"  into  two  subdivisions  and  admin- 
isters the  law  in  one  way  for  one  subdivision  and  in  an- 
other way  to  the  other  subdivision,  in  that  Section  2  en- 
ables the  owners  of  a  majority  of  the  acres  in  the  body 
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proposed  to  be  organized  into  a  drainage  district  to 
prevent  its  incorporation  by  the  mere  negative  act  of 
withholding  their  signatures  from  the  articles  of  associa- 
tion, and  Section  40  denies  to  the  owners  of  a  majority 
of  the  acres  in  the  lands  to  be  annexed  the  right  to  de- 
feat the  extension  of  its  boundaries  by  refusing  to  con- 
sent thereto,  and  permits  the  extension  against  the  writ- 
ten protest  of  the  owners  of  all  th6 'lands  within  the 
proposed  extended  territory.  State  v.  Thomas,  138  Mo. 
95;  State  v.  Walsh,  136  Mo.  400,  405,  407;  Cooley  on 
Constitutional  Law  (6  Ed.)  sees.  481-483;  State  v.  Julow, 
129  Mo.  163,  176;  Van  Riper  v.  Parsons,  40  N.  J.  L.  1; 
State  ex  rel.  v.  Railroad,  195  Mo.  245;  Gulf  Ry.  Co.  v. 
Ellis,  165  U.  S.  150;  State  v.  Loomis,  115 'Mo.  307; 
Barbier  v.  Connolly,  113  U.  S.  31;  State  v.  Haun,  61 
Kan.  154;  Atchison,  T.  &  S.  Fe  Ry.  Co.  v.  Matthews, 
174  U.  S.  107;  Southern  Ry.  Co.  v.  Greene,  216  U.  S. 
400,  412;  Cotting  v.  K.  C.  Stock  Yards  Co.,  183  U.  S.  79; 
Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  556-560; 
Atchison,  T.  &  S.  Fe  Ry.  v.  Vosburg,  238  U.  S.  56.  (a) 
Thfe  decree  of  the  circuit  court  extending  the  boundary 
lines  of  a  drainage  district  of  5704.06  acres  to  include  and 
add  thereto  11,039.22  other  acres,  upon  the  petition  of 
the  supervisors  alone,  without  the  consent  of  the  owners 
of  any  of  the  lands  added,  gave  to  said  Section  40  an  in- 
terpretation which  brought  it  into  conflict  with  said 
Fourteenth  Amendment,  and  is  void.  Cases  cited  above. 
Myles  Salt  Co.  v.  Iberia  Drain.  District,  239  U.  S.  484; 
Minne^ta  v.  Barber,  136  U.  S.  313,  319.  (b)  Before 
the  petition  of  the  supervisors  can  be  heard,  they  must 
assert,  and  the  facts  must  make  it  plain,  that  the  lands  to 
be  added,  together  with  those  contained  in  the  district 
organized,  constitute  a  ** contiguous  body"  within  the 
meaning  of  Section  2,  for  otherwise  Section  40  fixes  no 
limits  or  restrictions  whatever  upon  the  quantity  and 
character  of  lands  that  may  be  annexed  to  a  drainage 
district  by  extendihg  its  boundaries ;  and  if  the  lands  to 
be  added  and  those  in  the  district  constitute  such  a 
*'continguous  body,"  then  said  Sections .2  and  40  divide  a 
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natural  class  into  two  subdivisions,  and  administer  the 
law  in  one  way  for  one  subdivision  and  in  another  way 
for  the  other  subdivision,  requiring  the  consent  of  th« 
owners  of  a  majority  of  the  acres  to  the  incorporation  of 
a  part  of  the  contiguous  body,  and  authorizing  them  and 
their  supervisors  to  impose  their  will  on  the  owners  of 
the  lands  in  the  other  part  of  the  contiguous  body  and 
to  exercise  corporate  franchises  over  the  lands,  without 
their  consent.  (12)  The  judgment  of  the  circuit  court 
by  which  the  boundary  lines  of  Albany  Drainage  District, 
containing  5704.06  acres,  was  extended,  upon,  the  peti- 
tion of  the  supervisors  alone,  to  annex  11,039.22  other 
acres  thereto,  the  lands  so  added  lying  north  of  the  dis- 
trict four  miles  along  East  Fork  and  northwest  of  the 
district  seven  or  eight  miles  along  Middle  Fork  and  west 
of  the  district  four  miles  along  West  Fork  and  south 
of  the  district  nearly  two  miles  along  the  main  Grand 
Ri^er,  and  subjecting  said^ lands  to  taxation  to  pay  for 
drainage  works  already  planned  by  supervisors  in  whose 
election  the  owners  of  the  lands  annexed  have  no  voice, 
and  done  without  the  consent  of  any  of  them,  and  against 
the  written  protest  of  relators,  was  an  arbitrary  and  un- 
reasonable exercise  of  legislative  power,  was  an  abuse 
of  the  law,  even  if  it  permits  the  boundaries  of  a  drain- 
age district  to  be  extended  to  include  other  large  tracts, 
and  was  oppressive ;  and  if  said  Section  40  permits  such 
an  extension  it  is  so  palpably  unjust  and  oppressive  as 
to  be  void.  Heineman  v.  Sweat,  130  Ark.  70 ;  Coffman  v. 
St.  Francis  Drain.  Dist.,  83  Ark.  54;  French  v.  Barber 
Asph.  Pav.  Co.,  181  U.  S.  324;  KeUy  v.  Meeks,  87  Mo. 
396;  Corrigan  v.  Gates,  68  Mo.  544;  Copeland  v.  St. 
Joseph,  126  Mo.  431;  State  ex  inf.  v.  Kansas  City,  233 
Mo.  162;  State  ex  rel.  v.  Mining  Co.,  262  Mo.  504;  City  of 
Plattsburg  v.  Riley,  42  Mo.  App.  23;  City  of  Cape  Girar- 
deau  V.  Riley,  72  Mo.  223;  City  of  Tarkio  v.  Cook,  120 
Mo.  9;  Elsberry  Drain.  Dist.  v.  Harris,  267  Mo.  148; 
State  ex  rel.  v.  Birch,  186  Mo.  219;  Commerce  Trust 
Co.  V.  Blakley,  274  Mo.  52;  State  ex  rel.  v.  Reynolds,  61 
Mo.  203;  City  of  Orlando  v.  Orlando  W.  &  L.  Co.,  50 
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Fla.  207;  1  McQuillin  oil  Municipal  Corporations,  sees. 
267, 269 ;  McCloskey  v.  State  ex  rel.,  23  S.  W.  (Tex.),  518 ; 
St.  Louis  V.  Heitzeberg  Pack.  Co.,  141  Mo.  376,  384;  St. 
Louis  V.  Dorr,  145  Mo.  466 ;  Hays  v.  Poplar  Bluff,  263  Mo. 
516;  St.  Louis  v.  Theatre  Co.,  202  Mo.  699.'  (13)  H 
Section  40  is  not  a  mere  correction  statute,  but  authorizes 
the  circuit  court,  upon  the  petition  of  the  supervisors 
alone,  to  extend  the  boundaries  of  an  organized  drainage 
district  to  include  other  large  tracts,  without  the  consent 
of  any  of  them,  and  without  extending  to  any  of  them  any 
voice  in  the  choosing  of  the  supervisors  who  employ  the 
engineer,  determine  the  location,  dimensions  and  charac- 
ter of  the  drainage  works,  contract  for  their  construction 
and  issue  the  bonds  and  determi'ne  the  amounts  of  the  uni- 
form and  installment  taxes,  all  before  the  owners  of  the 
annexed  lands  will  have  any  right  to  vote  for  supervisors, 
then  said  section  deprives  the*non-consenting  owners  of 
the  lands  in  the  extended  territory  of  their  liberty  and 
property  without  due  process  of  law,  guaranteed  to  them 
by  Section  30  of  Article  II  of  the  Constitution  of  Missouri, 
and  denies  to  them  their  natural  right  to  liberty  and  the 
enjoyment  of  the  gains  of  their  own  industry,  guaran- 
teed to  them  by  Section  4  of  Article  11  of  said  Constitu- 
tion as  the  principal  office  of  government,  and  denies  to 
them  the  due  process  of  law  guaranteed  to  them  by  Sec- 
tion 1  of  the  Fourteenth.  Amendment  of  the  Constitution 
of  the  United  States.  State  ex  rel.  v.  Ashbrook,  154  Mo. 
393-396;  Barber  Asphalt  Pav.  Co.  v.  Ridge,  169  Mo. 
376,  387;  Home  Tel.  Co,  v.  Los  Angeles,  227  U.  S.  278; 
Wilmington  ^  City  Ry.  Co.  v.  Taylor,  198  Fed.  159;  Nor- 
wood V.  Baker,  172  U.  S.  269;  French  v.  Barber  Asph. 
Pav.  Co.,  181  U.  S.  324;  Tonawanda  v.  Lyon,  181  U.  S. 
389;  Webster  v.  Fargo,  181  U.  S.  394;  Cass  Farm  Co. 
V.  Detroit,  181  U.  S.  396;  Detroit  v.  Parker,  181  U.  S.  399 
and  401 ;  Union  Ref rig.  Transit  Co.  v.  Kentucky,  199  U. 
S.  194;  Myles  Salt  Co.  v.  Iberia  Drain.  Dist.,  239  U.  S. 
478;  St.  Louis  v.  Dreisoerner,  243  Mo.  224;  Murford  v. 
Unger,  8  Iowa,  82 ;  Longworthy  v.  Dubuque,  13  Iowa,  86 
(14)    Relators  have  no  remedy  except  by  quo  warranto. 
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(a)  They  were  not  entitled  to  an  appeal  from  the  judg- 
ment of  the  circuit  court.  Drainage  Dist.  v.  Meyer,  277 
Mo.  439.  (b)  A  writ  of  error  was  not  available.  In 
re  Birmingham  Drainage  Dist.,  274  Mo.  140.  (c)  The 
judgment  of  the  circuit  court,  being  the  exercise  of  del- 
egated legislative  power  by  an  administrative  agent, 
could  not  be  quashed  on  certiorari.  State  ex  rel.  Manion 
v.  Dawson,  284  Mo.  490,  225  S.  W.  97. 

J.  W.  Peery  and  D.  D.  Reeves  for  defendant. 

(1)  Quo  warranto  is  in  no  sense  a  writ  of  correction 
or  review,  and  mere  errors  of  judgment  will  not  be  re- 
viewed in  this  proceeding.  This  court  will  only  inquire 
as  to  whether  the  judgment  of  the  circuit  court  extend- 
ing boundary  lines  is  valid,  or  whether  the  same  is  void 
for  want  of  jurisdiction,  fraud  or  possibly  for  unreason- 
ableness, a  question  much  in  doubt.*  State  ex  inf.  v. 
Fleming,  158  Mo.  558;  State  ex  rel.  v.  Job,  205  Mo.  1. 
(2)  If  this  court  should  hold  that  it  will  review  the 
reasonableness  of  the  action  of  the  circuit  court  in  this 
proceeding,  then  its  unreasonableness  must  so  flagrant- 
ly appear  as  to  suggest  an  abuse  rather  than  a  lawful 
use  of  its  powers.  28  Cyc.  281 ;  Heman  v.  Shulte,  166  Mo. 
409;  Land  &  Imp.  Co.  v.  St.  Louis,  257  Mo.  291;  Mc- 
Ghee  v.  Walsh,  249  Mo.  266.  (3)  It  is  insisted  in  divers 
places  in  the  relator's  brief  and  argument  that  the  action 
of  the  circuit  court  in  extending  the  boundary  lines  in 
this  proceeding  was  wholly  arbitrary,  and  unreasonable, 
and  upon  this  proposition  we  offer' the  following  observa- 
tions:  (a)  There  is  nothing  on  the  face  of  the  record 
in  this  case,  or  in  the  evidence  (if  the  court  should  deem 
it  proper  to  examine  the  same)  to  show  or  even  sug- 
gest that  the  action  of  the  circuit  court  in  extending  the 
boundary  lines  to  include  relator's  lands  was  unreason- 
able. Upon  the  contrary,  the  record  shows  that  it  was 
a  reasonable  and  valid  exercise  of  the  combined  judicial 
and  legislative  powers  vested  in  the  circuit  court  by  the 
drainage  law.    The  petition  alleges,  and  the  decree  finds, 
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that  all  of  these  lands  were  swamp  and  overflowed  in 
whole  or  in  part;  and  that  they  would  be  reclaimed  by 
the  plan  of  drainage  that  had  been  adopted  by  the  board 
of  supervisors,  and  that  no  other  plan  would  effectually 
reclaim  the  lands  of  the  relators,  and  that  no  other  or 
less  extensive  plaij  would  reclaim  the  lands  already  in 
the  district.  These  facts  appearing  and  being  found  by 
the  court,  make  it  clear  that  the  circuit  court,  in  extend- 
ing the  boundary  lines  of  the  defendant  district,  acted 
reasonably  and  within  the  law,  as  laid  down  by  this 
court.  Drain.  Dist.  v.  Turney,  235  Mo.  93,  97;  Elsberry 
Drain.  Dist.  v.  Harris,  267  Mo.  152;  Hislop  v.  Joplin, 
250  Mo.  588,  599*  The  question  of  unreasonableness  of 
the  court's  action  must  depend  upon  the  facts  in  this 
proceeding.  This  court  will  confine  itself  to  \he  findings 
and  recitals  in  the  record.  State  ex  rel.  v.  Fleming,  158 
Mo.  562;  State  ex^rel.  v.  Job,  205  Mo.  32.  (4)  It  is 
insisted  in  many  places  in  relator's  brief  and  argument 
that  Section  2  and  Section  40  of  the  drainage  act  must 
be  read  together  and  all  of  the  provisions  of  Section 
2,  a  section  providing  for  the  organizing  of  drainage 
districts  by  private  individuals,  must  be  read  into  Section 
40,  the  section  providing  for  the  extension  of  boundary 
lines  of  the  drainage  district,  after  it  has  been  organized 
and  incorporated.  This  proceeding  was  had  in  strict 
conformity  to  Section  40  of  the  Circuit  Court  Drainage 
Act  of  1913.  Section  2  of  said  act  relates  to  an  entirely 
different  matter,  to-wit,  the  organization  of  drainage 
districts  by  petition  of  indivduals.  There  is  nothing 
contradictory  in  the  provisions  of  these  sections  when  the 
purpose  of  each  is  considered.  Section  2  relates  to  the 
original  formation  of  the  district,  and  Section  40  re- 
lates to  an  extension  of  the  boundary  lines  of  drainage 
districts,  and  is  complete  within  itself.  Not  only  is  this 
so,  but  it  provides  a  usual,  orderly  and  lawful  method 
to  effect  that  purpose.  It  is  too  well  established  to 
admit  of  denial,  that  in  extending  boundary  lines  a  munic- 
ipal corporation  may  take  the  initiative,  and  bring  in 
other  lands  without  the  consent  of  the  owners.    And  this 
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court  has  applied  this  rule  and  doctrine  to  drainage 
districts.  Drain.  Dist.  v.  Tumey,  235  Mo.  80,  90,  98; 
Houck  V.  Little  River  Drainage  Dist.,  239  U.  S.  261, 
60  L.  Ed.  273.  The  record  in  this  case  complies  with 
and  answers  every  jurisdictional  requirement,  and  finds 
the  presence  of  each  fact  necessary  to  a  valid  judgment 
for  the  extension  of  the  boundaries  of  a  drainage  dis- 
trict under  Section  40  of  the  Drainage  Act  of  1913,  and 
under  prior  laws.  Elsberry  Drain.  Dist.  v.  Harris,  267 
Mo.  152;  Drain.  Dist.  v.  Turney,  235  Mo.  95,  98.  To 
hold  that  Section  2  of  the  Drainage  Act  and  its  pro- 
visions should  be  treated  as  if  incorporated  into  Section 
40  would  lead  to  startling  and  unreasonable  results.  In 
the  first  place,  the  petition  under  Section  2  can  only  be 
filed  by  the  owners  of  the  majority  of  the  acres  sought 
to  be  organized  into  a  district.  This  provision,  if  ap- 
plied to  Section  40,  would  nullify  and  destroy  the  power 
of  the  b^ard  of  supervisors  to  file  the  petition  under  Sec- 
tion 40.  The  petition  provided  for  in  Section  2,  while 
in  one  sense  a  petition,  is  much  more  than  a  petition, 
and  is  in  reality  articles  of  association  entered  into 
by  the  petitioners,  by  which  they  bind  themselves  to  do 
and  perform  the  things  therein,  by  the  terms  of  Section 
2  required  to  be  stated,  while  the  petition  provided  for 
by  Section  40  is  a  mere  petition  to  the  circuit  court  ask- 
ing the  action  of  the  court  as  provided  for  in  Section  40. 
In  the  petition  and  articles  of  association  provided  for 
by  Section  2,  it  is  required  that  the  name  of  the  district 
should  be  stated,  the  number  of  years  it  is  to  continue, 
that  the  owners  of  the  real  estate  and  other  property 
within  5aid  district,  whose  names  are  subscribed  to  said 
articles,  are  willing  to  and  do  obligate  themselves  to  pay 
the  tax  or  taxes  that  may  be  assessed  against  their  re- 
spective lands  or  other  property,  to  pay  the  expense  of 
organizing  and  making  and  maintaining  the  improve- 
ment that  may  be  necessary  to  reclaim  their  lands.  It 
is  obvious  how  foolish,  unreasonable  and  senseless  these 
statements  would  be  in  a  petition  to  extend  the  boundary 
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lines  of  a  drainage  district  under  said  Section  40.  (5) 
By  many  different  expressions  found  in  various  places 
in  the  relators'  brief  and  argunjent  it  is  insisted  that 
,  under  Section  40  properly  construed  boundary  lines  of 
a  drainage  district  may  not  be  extended  against  the  con- 
sent of  the  owners  of  the  lands  to  be  included  within  the 
district.  Such  a  construction  of  Section  40  would  de- 
prive the  board  of  supervisors  of  the  district,  acting  by 
themselves,  of  the  power  to  file  the  petition  asking  the 
extension  of  boundaries,  which  power  is  in  Section  40 
clearly  and  distinctly  given.  Furthermore,  the  proceed- 
ing under  Section  40  is,  by  the  terms  of  said  section,  an 
adversary  proceeding,  requiring  a  notice  to  be  given 
to  all  persons  interested  in  property  to  be  affected  there- 
by, providing  for  objections  to  be  filed  to  said  petition, 
for  a  trial,  all  of  which  would  be  unnecessary  if  the  con- 
sent of  the  owners  ^f  the  land  to  be  included  in  the 
district  must  be  obtained  before  the  boundary  lines  of 
a  district  could  be  extended.  Laws  1913,  p.  254*  sec.  40. 
(6)  That  Section  40  of  the  1913  Drainage  Act  must  be 
construed  to  be  a  mere  correction  statute  and  that  it  does 
not  give  to  the  circuit  court  power  to  add  to  a  drainage 
district  large  numbers  of  acres  not  included  in  the  district 
at  the  tiijie  of  its  organization,  would  be  a  gross  miscon- 
struction of  said  Section  40.  Section  40  expressly  provides 
that  under,  the  petition  of  the  board  of  supervisors  the 
boundary  lines  of  the  district  may  be  extended,  **so  as  to 
include  lands  not  described  by  or  included  in  the  articles 
of  association  and  decree  of  the  court  incorporating  the 
district.''  No  limits  as  to  the  quantity  of  lands  that  may 
be  added  to  a  drainage  district  are  contained  therein. 
Under  said  section  the  circuit  court,  acting  upon  a  peti- 
tion filed  under  the  provisions  of  said  section,  has  both 
judicial  and  legislative  discretion  to  investigate  and  con- 
sider all  of  the  facts  and  circumstances  surrounding  each 
particular  case  wherein  its  jurisdiction  is  invoked,  and  to 
render  such  judgment  and  decree  as  the  facts  and  circum- 
stances of  each  particular  case  require,  that  complete 
justice  may  be  done  and  the  public  interest  subserved. 
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Lands  adjacent  to  a  drainage  district  which  will  be  bene- 
fited by  the  execution  of  the  plan  of  reclamation  adopted 
by  the  drainage  district  may  be  included  within  the  bound- 
ary lines  of  the  district  against  the  will  and  the  consent  of 
the  owners  thereof,  in  order  that  justice  may  be  done,  and 
said  lands  made  to  bear  their  fair  proportion  of  the 
burden  of  the  improvement,  and  that  without  any  re- 
gard to  whether  errors  have  been  made  needing  correc- . 
tion,  or  not.  Laws  1913,  p.  254,  sec.  40;  Drainage  Dis- 
trict V.  Tumey,  235  Mo.  80;  Elsberry  Drain.  Dist.  v, 
Harris,  267  Mo.  139.  (7)  The  mere  fact  that  a  person 
or  his  property  has  been  included  in  a  drainage  district 
in  no  manner  effects  his  rights,  provided  his  property 
has  not  been  benefited  or  damaged,  and  this  is  one  of  the 
controlling  reasons  why  neither  an  appeal  or  writ  of 
error  will  lie  from  a  judgment  incorporating  a  district, 
or  from  a  judgment  extending  the  boundary  lines  of 
such  district.  In  re  Birmingham  Drain.  Dist.,  270  Mo. 
164;  Birmingham  Drain.  Dist.  v.  Railway,  274  Mo.  140; 
In  re  Wilhelmina  Drain.  Dist.,  216  S.  W.  530.  And  for 
the  same  reasons,  it  would  seem  that  quo  warranto  would 
not  lie,  for  while  this  court  has,  under  some  circum- 
stances, held  that  owners  and  taxpayers  could  maintain 
quo  warranto  to  prevent  their  lands  being  taken  into 
municipal  corporations,  where  they  would  immediately 
become  taxable  with  certainty,  on  the  ground  that  they 
had  sufiicient  interest  to  enable  them  to  maintain  such 
action,  that  principle  would  not  seem  to  apply  to  the 
extension  of  boundary  lines  of  a  drainage  district,  under 
the  Act  of  1913,  where  the  lands  would  not  be  taxed  at 
all  by  reason  of  tl^eir  being  incorporated  into  the  dis- 
trict, and  never  would  be  taxed  unless  it  should  be  later 
determined  by  commissioners,  appointed  to  assess  bene- 
fits, and  the  circuit  court  acting  upon  their  report,  that 
the  lands  would  be  benefited  by  the  execution  of  the 
contemplated  improvement.  As  his  rights  are  not 
affected  by  his  lands  being  incorporated  within  the 
boundaries  of  the  district,  there  is  no  more  reason  why 
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he  should  be  entitled  to  quo  warranto  than  to  an  appeal 
or  writ  of  error.  Taxes  may  be  levied  and  collected 
before  the  plan  of  drainage  had  been  prepared  and  adopt- 
ed. Houck  V.  Drain.  Dist.,  248  Mo.  373,  239  U.  S.  254, 
60  L.  Ed.  266;  Drainage  Dist.  v.  Bnschling,  270  Mo.  157;  . 
In  re  Wilhelmina  Drain.  Dist,  216  S.  W.  530,  531;  Els- 
berry  Drain.  Dist.  v.  Meyer,  209  S.  W.  913.  (8)  A 
statute  extending  the  boundaries  of  a  municipal  corpora- 
tion is  not  unconstitutional  because  persons  in  the  newly 
annexed  territory  may  be  subject  to  taxation  for  the 
purpose  of  paying  in  part  the  existing  indebtedness  of 
such  corporation,  they  not  having  had  any  voice  in  its 
creation.  Torey  v.  Macon,  119  Ga.  83,  46  S.  W.  80,  195 
U.  S.  626,  49  L.  Ed.  350;  Valverde  v.  Shatterck,  19 
Colo.  104,  41  Am  St.  208.  Considering  what  is  said  in 
relator  *s  brief  about  Section  2  and  Section  40  dividing 
inhabitants  into  two  classes  and  administering  law  dif- 
ferently, and  the  consequent  unconstitutionality  of  the 
law,  the  following  cases  seem  to  be  in  point  as  holding 
against  the  contention  there  made:  Carrithers  v.  City 
of  Shelbyville,  104  S.  W.  (Ky.)  744;'  Taggart  v.  Clay- 
pool,  145  Ind.  590,  32  L.  E.  A.  586.  (9)  This  court 
will  not  in  this  proceeding  consider  the  reasonableness  or 
unreasonableness  of  the  court's  action  as  affecting  the 
validity  of  this  proceeding.  The  action  of  the  circuit 
court  in  fixing  boundary  lines,  while  judicial  perhaps, 
in  so  far  as  it  must  determine  the  facts  calling  into  opera- 
tion its  jurisdiction  and  powers,  is  in  the  main  legislative, 
the  court  therein  acting  as  a  legislative  agent.  The 
courts  will  not  examine  an  act  of  the  Legislature  to  see 
if  it  is  reasonable,  and  for  this  reason  legislative  exten- 
sions of  boundaries  have  been  held  not  open  to  attacks 
for  unreasonableness.  State  v.  Swaggarty,  203  Mo.  517 ; 
Prior  V.  Const.  Co.,  170  Mo.  439 ;  Young  v.  Kansas  City, 
152  Mo.  661;  Washburn  v.  Oshkosh,  60  Wis.  453;  Madry 
V.  Cox,  73  Tex.  538;  State  v.  Waxahachie,  81  Tex.  626; 
People  V.  Fleming,  10  Colo.  553 ;  In  re  City  of  Uniondale, 
225  S.  W.  985;  Powers  v.  Wood,  8  Ohio,  285. 
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WALKER,  J.— The  Attorney-General,  at  the  rela- 
tion of  certain  individuals,  has  instituted  this  proceed- 
ing by  quo  toarranto,  alleging  that  the  respondent  is 
unlawfully  exercising  the  franchises  and  privileges  of  a 
drainage  district  over  the  lands  of  the  individual  relators. 
The  information  admits  the  corporate  character  of  the 
respondent  as  a  drainage  district  under  the  laws  of  the 
State,  but  alleges  that  in- its  attempt  to  extend  its  bound- 
aries and  exercise  authority  over  the  relator's  lands  it 
is  exercising  powers  not  authorized  by  its  charter. 

The  respondent  was  organized  as  the  Albany  Drain- 
age District  under  a  decree  of  the  Circuit  Court  of  Gen- 
try County,  May  22,  1917,  under  and  in  conformity  with 
what  is  termed  the  Circuit  Court  Drainage  Act  (Laws 
1913,  p.  232).  The  district  as  originally  organized  com- 
prised 5704.06  acres.  On  December  9,  1918,  the  Circuit 
Court  of  Gentry  County  rendered  a  judgment  extending 
the  boundary  lines  of  said  district  so  as  to  add  thereto 
11,0^9.22  acres,  making  the  total  area  include  16,743.28 
acres.  More  than  3350  acres  of  this  addition  are  owned 
by  the  relators  who  are  protesting,  in  this  proceeding, 
against  the  inclusion  of  their  lands  in  the  district.  The 
grounds  of  objection  of  relators  against  the  legality  of 
the  decree  of  the  circuit  court  making  their  lands  a  part 
of  the  district,  may  be  summarized  as  follows : 

1.  That  no  plan  was  adopted  by  the  district  board 
of  supervisors  prior  to  the  filing  of  the  petition  to  ex- 
tend the  boundaries,  for  the  drainage,  leveeing  and  re- 
claiming the  lands  contained  in  the  district  organized  as 
is  required  by  Sections  9  and  10  of  the  Act  of  1913,  Laws 
1913,  page  237,  no  certified  copy  of  a  plan  for  reclaiming 
said  lands  had  been  made  and  transmitted  by  the  secre- 
tary of  the  board  to  the  circuit  clerk,  as  required  by  Sec- 
tion 12  of  said  act,  and  no  commissioners  had  been  ap- 
pointed to  assess  benefits  and  damages  for  the  reclama- 
tion oi  said  lands,  as  is  required  by  Sections  12  to  16; 
and  that  until  all  said  things  were  done  and  it  had  been 
shown  that  the  cost  of  constructing  necessary  drainage 
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works  for  the  lands  contained  in  the  district  did  not  ex- 
ceed the  benefits  to  such  lands,  the  district  could  not  be 
held  to  have  been  organized  in  good  faith  or  had  a  right 
to  corporate  existence,  under  Sections  16  and  37;  and 
hence  the  proceeding  to  extend  the  boundaries  was  pre- 
mature, and  should  have  been  dismissed. 

2.  That  the  burden  was  upon  the  supervisors  to 
demonstrate  (1)  that  it  was  necessary  for  the  proper 
reclamation  of  the  lands  within  the  district  organized 
that  its  boundary  lines  be  extended  so  as  to  include  re- 
lators' lands  and  the  other  lands  added;  and  (2)  that 
the  lands  added  by  the  extension  of  the  boundaries  would 
be  benefited  and  reclaimed  by  the  drainage  works  it  was 
necessary  to  construct  for  the  reclamation  of  the  lands 
within  the  district;  which  the  evidence  fails  to  establish. 

3.  That  in  no  event  can  the  boundary  lines  of  a 
drainage  district  be  extended  to  include  any  lands  which 
do  not  constitute  a  part  of  the  **  contiguous  body  of 
swamp,  wet  or  overflowed  lands  or  lands  subject  to  over- 
flow" prescribed  by  Section  2  of  the  Act  of  1913,  and  the 
evidence  shows  that  the  lands  added  by  the  judgment  of 
the  circuit  court  do  not,  together  with  the  lands  contained 
in  the  district  as  originally  organized  in  1917,  constitute 
a  contiguous  body  within  the  meaning  of  said  section. 

4.  That  Section  40  of  the  Act  of  1913,  upon  which 
the  3'udgment  of  the  circuit  court  is  based,  is  a  mere  cor- 
rection  statute,  designed  to  afford  means  for  correcting 
errors  in  the  plan  for  reclamation  or  in  the  decree  of  the 
court  incorporating  a  drainage  district,  and  does  not 
authorize  the  court  to  extend  the  boundaries  of  a  drainage 
district  upon  the  petition  of  the  supervisors  alone,  or  up- 
on the  petition  of  the  ^^  owners  of  land  adjacent  to  such 
district''  alone,  to  extend  the  boundaries  so  as  to  include 
other  large  tracts  of  land. 

5.  That  if  Section  40  of  the  Act  of  1913  authorizes 
the  circuit  court  to  extend  the  boundaries  of  a  drainage 
district  to  include  other  large  tracts  of  land,  upon  the 
petition  of  the  supervisors  alone,  it  is  unconstitutional 
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and  void  And  in  violation  of  the  Fourteenth  Amendment 
of  the  U.  S.  Constitution,  in  that  it  denies  to  the  o^^y^era 
of  the  lands  to  be  added  the  equal  protection  of  the  law 
and  the  equal  privileges  and  immunities  which  Section 
2  extends  to  the  owners  of  the  lands  within  the  district, 
in  that  the  owners  of  a  majority  of  the  acres  described 
in  the  articles  of  association  of  a  proposed  district  are 
by  Section  2  given  the  right  to  prevent  its  organization, 
and  Section  40  denies  to  a  majority  and  to  all  the  owners 
of  the  lands  to  be  added  the  right  to  prevent  the  extension 
of  the  boundaries  of  a  district  so  as  to  include  their  lands, 
thereby  dividing  a  natural  class  into  two  subdivisions, 
and  this  results  in  administering  the  law  in  one  way  for 
one  subdivision  and  in  another  way  for  the  other  sub- 
division. 

6.  That  Section  40  of  the  Act  of  1913,  if  it  confers 
upon  the  circuit  court  legislative  power  to  extend  the 
boundary  lines  of  a  drainage  district  so  hs  to  add  other 
large  tracts,  is  a  special  law  and  violative  of  Subdivision 
26  of  Section  53  of  Article  4  of  the  Constitution  of  Mis- 
souri, which  forbids  the  General  Assembly  to  pass  any 
local  or  special  law  granting  to  any  corporation,  associa- 
tion or  individual  an,y  special  or  exclusive  privilege  or 
immunity,  in  that  it  imposes  no  restrictions  or  limita- 
tions upon  the  extert  to  which  the  boundaries  may  be 
extended,  and  gives  to  the  owners  of  the  lands  to  be  added 
no  voice  in  the  election  of  supervisors  who  are  to  have 
entire  control  of  the  location,  dimensions  and  construc- 
tion of  drainage  works  through  their  lands  and  of  levy- 
ing taxes  to  pay  for  the  same. 

7.  That  the  extension  of  the  boundary  lines  of  the 
Albany  Drainage  District,  composed  originally  of  5704.06 
acres,  by  adding  11,039.22  acres,  without  the  consent  of 
the  owners  of  same  and  against  the  written  protest  of 
relators,  and  without  a  showing  that  such  extensions 
were  necessary  for  the  efficient  drainage  and  proper 
reclamation  of  the  lands  within  the  district  organized, 
and  without  a  showing  that  the  lands  in  the  extension 
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would  be  fully  protected  and  eflBciently  drained,  and  that 
the  lands  so  added,  together  with  those  in  the  district  or- 
ganized, constitute  one  drainage  unit,  or  contiguous  body 
of  swamp,  wet  or  overflowed  lands,  was  an  arbitraiy 
and  oppressive  and  unreasonable  exercise  of  thq  leg- 
islative power  of  the  circuit  court,  as  an  administrative 
agent  to  extend  the  boundary  lines  of  a  drainage  district, 
even  if  the  Act  of  1913  vests  such  court  with  legislative 
power,  upon  the  petition  of  the  supervisors  alone,  to  ex- 
tend the  boundaries  of  a  drainage  district  so  as  to  in- 
clude other  large  tracts  of  land ;  and  that  said  txtension 
was  violative  of  Section  4  of  Article  2  of  the  Constitu- 
tion of  Missouri,  which  declares  that  all  persons  have  a 
natural  right  to  life,  liberty  and  the  gains  of  their  own 
industry,  and  violative  of  Section  30  of  Article  2  of  said 
Constitution,  which  declares  that  no  person  shall  be  de- 
prived of  life,  liberty  or  property  without  due  process 
of  law.*'  , 

The  attitude  of  the  respondent  in  its  opposition  to 
the  foregoing  contentions  of  relator  may  be  thus  sum- 
marized : — 

.  1.  That  it  was  at  the  time  the  proceedings  were  in- 
stituted in  the  Circuit  Court  of  Gentry  County  to  extend 
its  boundary  lines,  a  legally  incorporated  drainage  dis- 
trict, under  the  laws  of  this  State.  [Laws  1913,  pp. 
232-267.] 

2.  That  the  suit  to  extend  its  boundary  lines  re- 
sulted in  a  decree  of  said  circuit  court  of  December  9, 
1918,  extending  said  boundaries  so  as  to  include  the 
lands  of  relators  as  set  forth  in  this  proceeding.  That 
as  such  drainage  district  it  was  authorized  to  institute 
and  prosecute  said  proceeding  to  the  securing  of  the 
decree  rendered  therein.  •  That  this  proceeding  was 
under  the  authority  of  Section  40  of  the  said  Drainage 
Act  of  1913.  That  the  petition  contained  the  necessary 
allegations  to  effect  the  purpose  intended ;  that  due  and 
proper  notice  was  given  of  the  suit;  that  the  present 
relators  appeared  and  filed  their  objections  thereto, 
which  were  heard  by  the  court  and  a  judgment  rendered 
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in  pursuance  of  said  Section  40  of  the  drainage  law  of 
1913,  extending  the  boundaries  of  said  district  over  the 
lands  of  relators  and  including  same  within  said  dis- 
trict. 

3.  That  it  is  sought  by  relators  to  invoke  quo  war- 
ranto as  a  writ  of  review. 

4.  That  the  circuit  court  had  jurisdiction  to  enter 
a  judgment  extending  the  boundary  lines  of  respond- 
ent and  in  so  doing  acted  within  its  jurisdiction ;  that  no 
fraud  was  perpetrated  upon  it  to  influence  or  induce  its 
action  and  its  judgment  is  binding  upon  relators  against 
all  attacks  as  to  suflSciency  of  evidence. 

5.  That  if  this  court  examines  the  evidence,  the 
same  will  be  found  sTiflScient  to  sustain  the  judgment 
rendered. 

6.  That  said  Section  40  of  the  drainage  act  is  a 
valid  enactment  and  subject  to  none  of  the  objections 
urged  against  it  by  relators. 

7.  That  the  inclusion  of  lands  within  a  drainage 
district  in  no  manner  affects  the  owner's  rights  if  his 
property  is  neither  benefited  nor  damaged. 

8.  That  Sections  2  and  40  of  the  drainage  act  refer 
to  different  matters  and  that  the  reading  of  Section  2 
with  Section  40  was  not  necessary  to  authorize  the  pro- 
ceedings for  the  extension  of  the  boundaries  of  the  dis- 
trict.   That  Section  40  is  complete  within  itself. 

9.  That  Section  40  is  not  a  mere  corrective  statute. 
While  it  provides  a  method  for  the  correction  of  errors 
in  the  process  of  the  organization  of  drainage  districts, 
it  also  makes  provision  for  the  proceeding  by  which  the 
boundary  lines  of  a  district  may  be  extended  to  embrace 
lands  not  theretofore  included  in  the  original  decree 
incorporating  the  district.  That  this  law  does  not  at- 
tempt to  limit  the  quantity  of  land  that  may  be  included 
in  a  drainage  dist^ct  by  extension  where  the  facts  war- 
rant such  a  procedure. 

10.  That  the  facts  at  bar  warranted  the  action  taken 
and  the  judgment  rendered  herein. 
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I.  A  serious  question  confronts  us  at  the  threshold 
of  this  case,  and  that  is  the  right  of  the  State, 
through  the  Attorney-General,  to  institute  this  action. 
That  the  Attorney-General,  without  leave,  has 
Stwest  *^^  right,  at  any  time,  to  file  in  the  Supreme 
Court  an  information  in  the  nature  of  a  quo 
warranto  in  any  matter  in  which  the  public  interest  is 
involved,  is  too  well  established  to  admit  of  controversy. 
But,  do  the  facts  at  bar,  as  presented  by  the  pleadings, 
bring  this  case  within  that  category? 

In  this  connection  it  is  well  to  understand  what  is 
meant  by  a  ** public  interest,"  or  an  interest  of  a  public 
nature.  Early  English  cases,  well  in  accord  with  Amer- 
ican rulings,  tell  us  that  a  matter  of  public  interest  means 
an  interest  in  which  a  class  or  community  has  a  pecu- 
niary interest,  in  which  their  legal  rights  or  liabilities, 
as  a  class  or  community,  are  thereby  aflfected.  [Rex  v. 
Bedfordshire,  4  E.  &  B.  541 ;  Rex  v.  Labouchere,  14  Cox 
C.  C.  419.] 

Aside  from  the  preliminary  paragraph  of  the  in- 
formation, general  in  its  nature  and  which  alleges  an 
exercise  and  usurpation  of  franchises  and  powers  not 
authorized  by  its  charter,  there  is  nothing  to  indicate 
that  the  matter  involved  is  of  a  public  nature.  The 
incorporation  of  the  drainage  district  is  admitted  in  the 
institution  of  the  action  against  it  in  its  corporate  name, 
and  in  the  averment  which  follows  expressly  alleging 
its  corporate  existence.  That  it  possesses  a  corporate 
franchise,  therefore,  and  has  a  right  to  exist  as  and  ex- 
ercise the  powers  of  a  drainage  district,  must  be  con- 
ceded. Hence  th§  allegation  that  it  is  usurping  or  im->,^ 
properly  exercising  a  franchise  which  is  but  its  right  ' 
to  exist  as  an  artificial  entity  may  be  excluded  as  an 
inaccuracy  or  as  redundant  and  the  pleading  confined  to 
an  allegation  of  a  misuse  of  its  powers.     This  misuse  )l 

consists,  as  alleged,  in  its  extension  «nder  the  forms  of 
the  law,  of  its  boundaries,  so  as  to  include  certain  lands 
therein  of  the  individual  relators.  This  fact  having  been 
conceded,  in  what  manner  is  the  public  interest  involved 
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as  to  authorize  the  invoking  of  quo  warrantol  Prop- 
erty may  be  said  to  be  clothed  with  a  public  interest 
when  used  in  a  manner  to  make  it  of  public  consequence 
and  thereby  affect  the  community  at  large.  [Munn  v. 
Illinois,  94  U.  S.  113,  24  Law  Ed.  77.]  ^  While  in  form 
this  proceeding  is -in  behalf  of  the  public  to  test  a  cor- 
porate franchise,  the  matters  involved  are  mainly,  if  not 
altogether  private  and  the  public,  neither  in  fact  nor- 
upon  any  substantial  theory  has  any  interest  in  the  con- 
troversy. [State  ex  inf.  Attorney-General  Crow  v.  Rail- 
road, 176  Mo.  687.]  While  a  drainage  district  cor- 
poration is  public  in  its  nature,  the  exercise  of  its  powers 
in  the  inclusion  of  additional  lands  within  its  boundaries, 
if  in  excess  of  the  statute  of  its  creation,  is  not  such  a 
misuser  as  to  authorize  the  invoking  of  quo  warranto 
to  forfeit  its  charter  in  the  absence  of  any  showing  of  a 
resultant  injury  to  the  public.  The  act,  if  committed 
by  the  corporation,  as  alleged,  only  calls  for  the  redress 
of  a  wrong  sustained  by  relatom  at  the  hands  of  the 
corporation.  If  guilty  of  a  misuser  of  its  franchise,  it 
must  be  such  as  to  work  or  threaten  a  substantial  in- 
jury to  the  public.  While  it  is  true  there  is  a  presump- 
tion of  a  resulting  public  injury  usually  inseparable 
from  the  perversion,  usurpation  or  non^iser  of  a*  fran- 
chise, neither  is  shown  under  the  facts  at  bar.  [State 
ex  rel.  Crow  v.  Lindell  Ry.  Co.,  151  Mo.  162;  State  v. 
R.  R.  Co.,  50  Ohio  St.  239;  Greene  v.  People,  150  111. 
513;  State  v.  Uailroad,  38  Neb.  437.]  There  is  neither 
an  assumption,  nor  an  abuse  of  corporate  power,  but 
simply,  according  to  relators'  allegations,  the  violation 
of  a  private  right.  Under  such  circumstances,  quo  war- 
ranto will  not  lie.  [State  ex  inf.  Wear  v.  Bus.  Men's 
Club,  178  Mo.  App.  548,  163  S.  W.  901.] 

The  question  as  to  the  propriety  of  the  proceedings 
here  invoked  has  several  times  been  exhaustively  con- 
sidered by  the  ^upreme  and  Appellate  Courts  of  the 
State  of  Illinois.  In  People  v.  Cooper,  139  HI.  461,  a 
suit  was  instituted,  questioning,  by  quo  warranto, 
the  enlargement  of  a  drainage  district.    It  wa^  prose- 
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outed  on  the  relation  of  land  owners,  claiming  that  they 
were  not  within  the  same  system  of  drainage.  The  Su- 
preme Court  of  that  State  in  ruling  on  this  question, 
said  in  eflfect  (139  111.  1.  c.  486),  that  **the  form  in 
which  the  information  is  presented  would  seem  to  indi- 
cate some  misapprehension  on  the  part  of  counsel 
as  to  the  proper  scope  and  object  of  a  proceeding  b> 
•  quo  warranto.  This  misapprehension  is  manifested  by 
an  apparent  attempt  to  combine  in  the  information  mat- 
ters which  are  properly  remediable  by  this  writ  with 
mere  private  grievances  of  the  relator,  for  which  the 
law  furnishes  him  a  proper  remedy,  by  a  private  ac- 
tion, either  at  law  or  in  chancery.  Quo  warranto  is  not 
a  remedy  provided  for  the  vindication  of  mere  private 
rights.  *  The  State  does  not  concern  itself  with  the  quar- 
rels of  private  litigants.  It  furnishes  them  sufficient 
courts  and  remedies,  but  intervenes  as  a  party  only 
where  some  public  interest  requires  action.  Corpora- 
tions may,  and  often  do,  exceed  their  authority,  where 
only  private  rights  are  affected.  When  these  are  ad- 
justed, all  mischief  ends  and  all  harm  is  averted.  But 
where,  the  transgression  has  a  wider  scope,  and  threatens 
the  welfare  of  the  people,  they  may  summon  the  offender 
to  answer  for  the  abuse  of  its  franchise,  or  the  viola- 
tion of  its  corporate  duty.'  In  those  portions  of  the 
information  to  which  the  demurrer  was  sustained  the 
relator  attempts  to  set  out  and  avail  himself  as  a  ground 
for  issuing  the  writ,  of  the  action  of  the  commissioners 
in  attempting  to  levy  upon  his  land  assessments  in  ex- 
cess of  the  benefits  which  said  land  would  receive  from 
said  proposed  system  of  drainage,  and  that,  too,  with- 
out giving  him  notice  or  affording  him  an  opportunity 
to  be  heard  in  relation  thereto,  and  in  instituting  various 
proceedings  for  enforcing  the  collection  of  such  assess- 
ments; in  taking  and  appropriating  to  the  uses  of  the 
district  certain  drains  which  the  relator  had  already 
constructed  on  his  own  land,  at  a  large  expense,  without 
compensating  him  therefor;  in  filling  up  and  thus  de- 
stroying the  usefulness  of  one  or  more  of  said  ditches, 
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and  also  in  taking  portions  of  the  relator's  land  for  the 
construction  of  the  ditches  of  the  district,  and  damaging 
.  other  portions  of  his  land,  without  making  or  tendering 
him  compensation  therefor.  These  allegations,  if  true, 
simply  show  an  improper  exercise  of  corporate  or  oflScial 
authority  on  the  part  of  the  commissioners  for  which 
the  law  furnishes  the  I'elator  ample  and  sufficient  reme- 
dies at  his  own  suit,  and  which  therefore  constitute  no 
ground  for  interference  by  the  people  in  their  sovereign 
capacity  by  quo  warranto.' \ 

In  People  v.  Drainage  District,  193  111.  428,  the  court, 
after  reviewing  the  Cooper  case,  supra,  and  a  number 
of  others,  held  that  in  the  matter  there  under  consider- 
ation, which  involved  the  validity  of  the  inclusion  of  cer- 
tain other  lands  than  those  originally  embraced  in  the 
incorporation,  that  it  was  clearly  disclosed  to  the  court 
that  the  suit  was  not  one  in  which  the  public  had  an  inter- 
est, but  that  it  was  brought  and  prosecuted  for  the  bene- 
fit of  certain  relators  who  objected  to  proposed  assess- 
ments and  taxation  for  the  construction  of  what  was 
termed  the  North  Ditch.  The  writ  of  ouster  was  there- 
fore denied. 

In  People  v.  Drainage  Commissioners,  31  HI.  App. 
219,  an  action  by  quo  warranto  was  brought  to  test  the 
validity  of  the  organization  of  a  drainage  district.  The 
proceedings  as  in  the  case  at  bar,  were  conceded  to  be 
regular,  i.  e.  in  conf ormit)^  with  the  statute.  The  irreg- 
ularity in  the  incorporation  of  the  district  was  alleged 
to  consist  in  a  failure  of  a  proper  number  of  land  owners 
to  sign  the  petition  for  the  x^reation  of  the  district.  In 
regard  to  this  matter  the  court  stated  that  the  proceed- 
ing being  in  the  nature  of  a  collateral  attack  upon  the 
-  validity  of  the  incorporation,  was  unauthorized.  In  dis- 
posing of  the  case,  however,  it  was  held  that  it  might 
well  be  doubted  whether  the  public  had  any  interest  in 
the  matter.  *' While  in  form,''  as  at  bar,  ^Hhe  proceed- 
ing is  in  behalf  of  the  people  to  test  the  right  to  a  cor- 
porate franchise,  yet  in  fact,  the  interests  involved  are 


Digitized  by 


Google 


60  SUPREME  COURT  OF  MISSOURI, 

State  ex  inf.  McAllister  v.  Albany  Drainage  District. 

mainly  private,  if  not  wholly  so.  The  court  may  decline 
to  proceed  when  snch  an  aspect  is  disclosed.  The  is- 
suance of  the  writ  does  not  end  the  discretion  of  the 
court,  and  if  the  case  made  by  the  pleadings  is  such  that 
leave  to  file  would  have  been  refused  in  the  first  instance, 
the  court  may  abate  the  proceeding.'*  The  court  having 
held,  therefore,  that  the  writ  was  improvidently  issued, 
declined  to  grant  the  relief  sought.  [High,  Extr.  Rem», 
sec.  620.] 

II.  Drainage  districts  are  public  corporations  or 
corporate  subdivisions  of  the  State,  authorized  to  exer- 
cise the  powers  granted  to  them  for  the  purposes  of  their 
creation,  within  their  territorial  jurisdiction,  as 
Acite^^***  fully  and  with  like  authority  hs  municipal  cor- 
porations exercise  their  powers.  [State  ex  rel.  v. 
Little  River  Drainage  District,  269  Mo.  444,  190  S.  W. 
897;  Houck  v.  Little  River  Drainage  District,  248  Mo. 
373,  affirmed,  239  U.  S.  254.]  Certain  general  rules, 
'therefore,  which  the  courts  have  established  in  regard  to 
the  exercise  of  the  powers  of  municipal  corporations  are 
not  inapplicable  to  drainage  districts.  For  example,  the 
validity  of  an  act  extending  the  corporate  limits  of  a 
city  so  as  to  include  farming  lands,  contrary  to  the 
owner's  wishes,  cannot  be  raised  by  quo  warranto. 

In  discussing  this  question,  the  Supreme  Court  of 
Illinois,  said:  **In  this  case,  there  seems  to  be  no  ques- 
tion that  defendants  in  error  are  legally  and  properly 
officers  of  the  city,  and  there  can  be  as  little  doubt  that 
they  may  perform  all  the  functions  of  their  offices  with- 
in the  city  limits,  whatever  they  may  be.  If  they  at- 
tempt to  pass  and  enforce  ordinances  beyond  the  bounds 
of  the  city,  or  to  levy  and  collect  taxes  beyond  the  city 
limits,  such  acts  would  be  unauthorized,  and  might,  no 
doubt,  be  restrained  on  a  bill  properly  framed  for  that 
purpose.  But  whether  a  law  which  purports  to  attach 
territory  to  the  original  corporate  limits  is  or  is  not 
constitutional,  cannot  be  determined  in  such  a  proceed- 
ing as  this.    If  the  corporate  authorities  shall  attempt  to 
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enforce  their  ordinances  against  persons  in  the  territory 
thus  annexed,  they  may  raise  the  question  of  the  valid- 
ity of  the  law  on  their  defense,  or  if  they  shall  levy  and 
attempt  to  collect  taxes  on  the  lands  embraced  in  the  por- 
tion used  for  agricultural  purposes,  the  taxpayers  might, 
no  doubt,  file  a  bill  to  restrain  their  collection,  and  thus 
present  the  question  whether  the  law  is  valid  and  bind 
ing."    [People  ex  rel.  v.  Whitcomb,  et  al.,  55  111.  177.] 

The  Supreme  Court  of  Indiana  held  that  the  legality 
of  the  annexation  of  territory  to  a  city  cannot  be  ques- 
tioned by  quo  warranto.  The  court,  in  discussing  this 
question,  said:  -'* While  the  principles  thus  far  estab- 
lished indicate  the  tendency  to  a  somewhat  liberal  use 
of  quo  warranto  informations,  as  a  means  of  correcting 
the  usurpation  of  corporate  privileges,  the  courts  will 
not  entertain  such  informations  for  the  purpose  of  inter- 
fering with  or  declaring  void  the  legislative  action  of 
a  municipal  body,  such  as  the  common  council  of  a  city, 
The  power  of  municipal  legislation  being  properly  vest- 
ed in  such  a  body,  the  courts  will  not  permit  the  use  of 
this  remedy  to  inquire  into  or  challenge  the  mtoner  in 
which  this  power  has  been  exercised,  nor  is  it  within  the 
legitimate  scope  of  the  proceeding  by  information  to  de- 
clare null  and  void  legislative  acts  of*  such  a  municipal 
body.  Nor  will  the  charter  of  a  municipal  corporation 
be  forfeited  by  proceedings  upon  an  information,  because 
of  the  passage  by  the  corporate  authorities  of  an  alleged 
illegal  ordinance  in  which  they  have  transcended  their 
powers,  the  offense  charged  being  at  the  most  but  an  er- 
ror of  judgment,  rather  than  a  wilful  abuse  of  power." 
[State  ex  rel.  v.  The  City  of  Lyons,  31  Iowa,  432;  State 
ex  rel.  v.  Town  Council  of  Cahaba,  30  Ala.  66;  State 
ex  rel.  v.  Shields,  56  Ind.  521;  City  of  Peru  v.  Bearss, 
55  Ind.  576;  High  on  Extr.  Legal  Eemedies,  sees.  589, 
618.] 

Applying  the  foregoing  rulings  to  the  case  at  bar 
furnishes,  in  our  opinion,  ample  reason  why  the  writ 
should  be  denied.  Other  well  founded  rulings  of  our 
court,  based  upon  different  reasons  than  those  stated, 
sustain  this  conclusion. 
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• 

III.  A  drainage  district  is  a  municipal  corpora- 
tion, and  the  legality  of  its  organization  cannot  be  col- 
laterally attacked  or  inquired  into  at  the  suit  of  indi- 
«  ,1  *     ,  A**   w    viduals.     [Barnes  v.  Mo.  Valley  Constr. 

Collateral  Attack.    ^        ^_„   ,\.       ^__     ^r,^    o.     -ttt     ^^^ 

Co.,  257  Mo.  175,  165  S.  W.  723,  Ann. 
Cas.  1915.C,  34;  Coleman  v.  Blair,  245  Mo.  680;  School 
Dist.  V.  Hodgin,  180  Mo.  70;  Burnham  v.  Rogers,  167 
Mo.  17;  State  v.  Fuller,  96  Mo.  165;  Catholic  Church  v. 
Tobbein,  82  Mo.  418.] 

IV.  The  jurisdiction  of  the  circuit  court  attached 
to  the  case  at  bar  upon  the  filing  therein  of  the  petition 
to  extend  the  boundaries  of  the  respondent.    Errors  of 

fact,  therefore,  if  any,  which  may  have  been 
Judgmeirt;  committed  by  the  court  in  reaching  its  con- 

Qu6  Warranto,    clusion  will  not  be  inquired  into,  either  to 

arrest  or  disturb  the  force  of  the  finding 
and  judgment,  or  to^  correct  a  possible  error  of  fact  or 
law  the  court  might  have  made  in  the  inquiry,  unless  it 
appears  there  was  illegality  in  the  proceedings  or  that 
fraud  was  practised,  which  could  not  reasonably  have 
been  seen  and  averted.  The  court's  action  being  ju- 
dicial, its  error,  if  error  was  committed,  in  the  rendition 
of  the  judgment,  cannot  be  brought  to  this  court  for  re- 
view by  the  wrjt  of  quo  warranto.  This  writ,  as  we  said 
in  State  ex  inf.  v.  Fleming,  158  Mo.  1.  c.  562,  is  in  no 
sense  a  writ  of  review.  In  the  Fleming  case  it  was 
sought  to  assail  the  validity  of  an  order  of  a  county  court 
in  the  xnatter  of  the  incorporation  of  a  city  or  town.  The 
Supreme  Court  held  **that  to  disturb  the  ruling  or  judg- 
ment of  thd  county  court  through  the  ofiice  of  the  writ 
of  quo  warranto,  all  the  essential  infirmities  thereof,  and 
iniquities  therein,  resulting  from  the  manner  of  its  pro- 
curement, or  the  fraud  upon  the  court,  must  be  alleged 
and  proved  with  the  same  strictness  that  would  be  re- 
quired in  a  bill  in  equity  having  for  its  object  the  annul- 
ment of  the  final  judgment  of  any  court  of  record  of  the 
State,  brought  about  by  fraud  or  collusion.  An  error  of 
fact  made  by  the  county  court  in  a  matter  of  calculation, 
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computation,  or^f  numbers,  or  of  law,  upon  the  question, 
such  as,  who  are  and  who  are  not  taxable  inhabitants'  of 
a  designated  community,  is  no  more  fatal  to  the  integ- 
rity, fidelity  or  conclusiveness  of  the  judgment  by  that 
body,  ordering  the  incorporation  of  the  city  or  town, 
than  would  be  like  errors  made  by  any  other  court  of. 
record  of  the  State.  These  errors  are  matters  of  review 
upon  appeal,  where  an  appeal  is  provided  for,  but  are 
not  such  as  impeach  the  integrity  of  or  go  to  the  very 
life  and  existence  of  the  judgment  itself,  as  where  fraud 
and  collusion  in  the  procurement  of  its  order  or  judg- 
ment is  alleged  and  shown.  In  cases  of  that  character 
a  judgment  is  declared  void  and  of  no  effect,  for  the 
reason  and  upon  the  theory  that  fraud,  having  entered 
into  it,  as  into  any  other  transactions  of  life  vitiates 
its  integrity,  destroys  its  validity ;  because  the  pretended 
is  not  the  reality.  Under  those  facts  we  would  have  no 
legal  judgment  of  incorporation,  hence  no  legal  officer 
of  the  pretended  corporation,  and  a  writ  of  ouster  under 
the  inquiry  by  qiw  warranto  would  go  against  those 
making  the  assumption.  ,But  quite  different  is  the  sit- 
uation where  the  attempt  is  to  show  that  the  judgment 
as  entered  ought  never  to  have  been  made;  that  the 
corporation  ought  never  to  have  been  created;  because 
the  court  having,  before  it  the  facts  and  law  for  deter- 
mination, erroneously  construed  their  forpe  and  mean- 
ing.'^    [State  ex  inf.  Fleming,  supra.] 

In  State  ex  rel.  Rose  v.  Job,  205  Mo.  1.  c.  32,  a  pro- 
ceeding by  quo  warranto  was  brought  at  the  relation 
of  certain  private  citizens  to  test  the  legality  of  the 
organization  of  a  school  district  and  oust  certain  officials 
thereof,  by  reason  of  the  alleged  illegality  of  the  or- 
ganization. Upon  a  hearing  in  the  circuit  court,  the 
judgment  of  the  county  school  commissioner  and  certain 
arbitrators,  changing  the  boundaries  of  the  district,  was 
affirmed.  Upon  an  appeal  by  the  relators  to  this  court,  it 
was  held:  **It  is  clear  that  under  the  provisions  of 
this  section  this  court,  by  the  writ  of  quo  warranto, 
would  not  be  authorized  to  review  the  error  of  judgment 
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by. such  board  of  arbitrators.  If  the  record  discloses 
that  the  board  of  arbitrators  acquired  jurisdiction  to 
determine  the  questions  of  difference  submitted  to  them 
and  they  have  rendered  a  judgment  upon  such  questions, 
in  the  absence  of  a  showing  that  the  judgment  itself 
was  procured  by  fraud,  then  the  decision  of  the  board  of 
arbitrators  upon  the  questions  of  differences  submitted 
to  them  becomes  conclusive." 

The  rule  as  applicable  to  this  subject  was  very  clear- 
ly and  correctly  announced  in  State  ex  rel.  v.  Gibson,  78 
Mo.  App.  170.  That  was  a  case  involving  the  powers 
of  a  school  commissioner  under  a  statute  substantially 
tjie  same  as  the  one  in  the  Job  Case,  and  the  court  thus 
^announced  the  law:  **As  to  whether  or  not  the  school 
commissioner  had  'sufficient  evidence  before  him'  to  jus- 
tify his  action  in  changing  the  boundary  lines  between 
districts  numbered  2  and  6  we  have  nothing  to  do. in  this 
proceeding.  The  statute  contemplates  a  mere  informal 
investigation  by  the  commissioner  as  to  the  propriety  of 
the  changes.  Having  acquired  jurisdiction  of  the  mat- 
ter, he  is  directed  to  'proceed^to  inform  himself  as  to 
the  necessity  of  such  proposed  change,  and  his  decision 
shall  be  final.'  The  record  here  shows  that  a  dispute, 
or  difference  of  opinion,  had  arisen  between  the  different 
districts,  or  parts  thereof,  affected  by  the  proposed 
changes;  that,  these  matters  were  referred  to  the  re- 
spondent as  county  commissioner;  that  he  proceeded  to 
and  did  investigate  and  decide;  and  his  decision  there- 
fore, must  be  treated  as  a  finality." 

Under  the  foregoing  rulings,  based  upon  a  sufficient 
similarity  of  facts  to  those  at  bar,  to  render  them  prece- 
dents in  the  determination  of  this  case,  we  are  of  the 
opinion  that  the  writ  of  ouster  prayed  for  herein,'  should 
be  denied.    It  is  so  ordered.    All  of  the  judges  concur 
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THE  STATE  ex  rel.  W.  M.  TOMPKINS  v.  AUBREY 

SHIPMAN. 

In  Banc,  October  8,  1921. 

1.  TAXATION:  Secured  Debts:  Property:  Valuation.  The  Secured 
Debts  Tax  Act  of  1917,  Laws  1917,  page  539,  by  its  own  words  and 
in  many  phrases,  classifies  the  securities  by  it  defined  for  purposes 
of  taxation,  as  property,  and  creates  of  them  "a  separate  and  dis- 
tinct class  of  property  for  purposes  of  taxation;"*  and  it  ignores 
actual  value  altogether,  and  upon  a  basis  of  face  value  fixes  a  tax 
out  of  all  proportion  to  the  taxes  levied  and  collected  upon  other 
property,  both  personal  and  real.  It  is,  therefore,  invalid,  and 
violative  of  that  clause  of  the  Constitutipn  which  declares  that 
"all  property  subject  to  taxation  shall  be  taxed  in  proportion  to 
its  value." 

2.   :  :  :  Classes:  Uniformity.    That  clause  of  the 

Constitution  which  requires  uniformity  of  taxation  "upon  the 
same  class  of  subjects"  (Sec.  3,  Art.  10)  is  no  authority  for  a 
subdivision  of  property  into  different  claases  and  for  the  fixing  of 
different  rates  of  taxes  on  the  different  classes.  That  section 
deals  with  subjects  of  taxation,  and  not  any  particular  subject; 
its  purpose  was  to  secure  uniformity  of  taxation,  whatever  be  the 
subject  of  taxation.  The  Constitution  creates  only  two  classes  of 
property,  namely,  property  that  is  taxable  and  property  that  is 
exempt  from  taxation,  and  as  to  taxable  property  it  says  that  "all 
property  subject  to  taxation  shall  be  taxed  in  proportion  to  its 
value,"  and  thereby  it  puts  all  taxable  property  into  a  single  class 
and  completes  the  rule  for  uniformity. 

3.   :  :  Separate  Classification:  Act  of  1917:  Uniformity. 

The  Constitution  places  all  taxable  property  in  one  class,  and  re- 
quires that  the  tax  thereon  shall  be  uniform  in  proportion  to  value; 
and  the  Secured  Debts  Tax  Act  of  1917  is  therefore  Invalid,  because 
it  segregates  secured  debts  from  unsecured  debts  and  from  all 
other  property,  and  fixes  a  different  rate  of  taxation  upon  such 
property  from  that  fixed  upon  other  property,  and  that  rate  is  not 
uniform  even  as  to  all  secured  debts. 

4  . J :  :  According  to  Value.  The  constitutional  re- 
quirement that  "all  property  subject  to  taxation  shall  be  taxed 
in  proportion  to  its  value"  is  mandatory  on  the  Legislature,  imposes 
290  Mo.— 5 
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a  rule  for  its  assessment  which  cannot  be  varied,  forbids  the  levy 
of  specific  taxes»  and  prohibits  a  subdiyision  of  properties  into 
different  classes  and  their  taxation  at  different  rates.  The  Legis- 
lature cannot  divide  property  into  different  classes  for  the  purposes 
of  taxation. 

5.  : :  Ignoring  Boad  and  Bridge  Tax.    The  Secured  Debts 

Tax  Act  of  1917  ignores  Section  22  of  Article  X  of  the  Constitution, 
which  provides  that  the  township  board  of  trustees  in  counties 
having  township  organization  and  the  county  court  in  all  other 
counties  may  levy  a  tax  on  all  property  for  road  and  bridge  pur- 
poses, up  to  twenty-five  cents  on  the  hundred  dollars'  valuation, 
in  that  the  act  allows  the  township  board  to  levy  no  tax  at  all, 
and  limits  the  counties  to  a  tax  of  ten  cents  on  the  hundred  dollars 
for  all  purposes  in  a  period  of  two  years,  and  thereby  ruthlessly 
wipes  out  the  constitutional  right  of  the  counties  and  townships 
to  levy  taxes  on  secured  debts  for  road  and  bridge  purposes. 

6.  -T :   :   Valuation  by  the  Legislature.     In  Missouri  the 

Legislature  is  witttout  power  to  assess  property.  The  Secured 
Debts  Tax  Act  of  1917  provides  for  a  property  tax  without  having 
an  assessment  or  determination  of  value;  but  if  it  could  be  con- 
strued to  have  fixed  the  value  of  securities  at  their  face  value,  it 
would  still  be  void  because  the  Legislature  has  no  power  to  assess 
and  fix  the  value  of  individual  properties  for  purposes  of  taxation, 
that  power  being  committed  by  the  Constitution  to  assessment 
officers. 

Mandamus 
Writ  denied. 

W.  V.  Draff  en  for  relator,  W.  M:  Tompkins. 

(1)  Section  4,  Article  X,  of  the  Constitution,  does 
not  ijpply  to  a  tax  upon  a  franchise,  license  or  privilege, 
and  the  ''Secured  Debt  Tax  Law "^ is  a  tax  upon  a  privi- 
lege. Ludlow-Saylor  Wire  Co.  v.  WoUbrinck,  275  Mo. 
'339;  Glasgow  v.  Eowse,  43  Mo.  479;  Maguire  v.  Univer- 
sity of  Missouri,  271  Mo.  359;  State  ex  rel.  v.  Henderson, 
160  Mo.  190 ;  State  v.  Bengsch,  170  Mo.  81 ;  Kansas  City  v. 
Richardson,  90  Mo.  App.  450 ;  State  v.  Fuel  &  Iron  Co., 
L.  R.  A.  1915A,  185;  Collieries  Co.  v.  Commonwealth,  113 
Va.  108 ;  Bradley  v.  Richmond,  110  Va.  521 ;  Saville  v.  Va. 
Railroad  &  Power  Co.,  114  Va.  444;  Mutual  Ins.  Co,  v. 
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County  of  Martin,' 104  Minn.  179;  State  v.  North  &  Scott, 
27  Mo.  483;  12  C.  J.  971.  (2)  The  '* Secured  Debt  Tax 
Law"  does  not  operate  unequally  upon  the  same  class  of 
subjects  within  the  territorial  limits  of  the  authority  levy- 
ing the  tax,  and  the  classification  as  therein  defined  is 
within  the  power  of  the  Legislature.  Ludlow-Saylor  Wire 
Co.  V.  WoUbrinck,  275  Mo.  357 ;  White  v.  Railroad,  230  Mo. 
287;  Humes  v.  Railroad,  82  Mo.  231;  Daggs  v.  Ins.  Co., 
136  Mo.  382;  Geist  v.  St.  Louis,  156  Mo.  647;  Hamman 
V.  Coal  Co.,  156  Mo.  232;  State  ex  rel.  v.  Henderson,  160 
Mo.  216.  (3)  The  '* Secured  Debt  Tax  Law"  does  not 
exemj^t  property  from  taxation  as  that  term  is  used  in 
Section  7,  Article  X,  of  the  Constitution.  Ludlow-Saylor 
Wire  Co.  v.  WoUbrinck,  275  Mo.  356;  State  ex  rel.  v. 
Schramm,  271  Mo.  227;  State  v.  St.  Louis,  Kansas  & 
Northern  Railroad,  77  Mo.  202;  Russell  v.  Croy ;  164  Mo. 
97.  (4)  The  '^Secured  Debt  Tax  Law''  does  not  deny  to 
anyone  the  equal  protection  of  the  law.  Cases  under  Point 
2;  12  a  J.  115L 

Mahan  <&  Mohan,  Wallace  W.  Greene,  Spencer  d 
DonneU  and  Charles  S  Rutherford  for  relator  John  T. 
Doneghy,  Jr. 

(1)  Suggestions  in  reply  to  argument  of  respondent 
Shipman  that  the  Constitution  has  classified  in  one 
single  class  all  property  subject  to  taxation.  Common- 
wealth V.  Bank,  168  Pa.  St.  309 ;  Hilger  v.  Moore,  182 
Pac.  477;  Wheeler  v.  Weightman,  96  Kan.  50.  (2) 
Argument  of.  respondent  Shipman  relative  to  bonds  of 
fractional  amounts  overlooks  fact  that  the  Secured  Debts 
Law  is  an  optional  law,  that  its  constitutionality  cannot 
be  attacked  by  the  holder  of  such  fractional  securities  be- 
cause he  is  not  injured,  and  that  the  constitutional  re- 
quirement of  taxation  **in  proportion  to  value,"  as  used 
by  the  framers  of  the  Constitution,  is  fully  complied 
with  by  the  Secured  Debts  Law.  In  re  Watson,  226  N.  Y. 
384;  Danciger  v.  Express  Co.,  247  Mo.  212.    (3)    There 
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is  no  exemption  from  taxation  granted  by  the  Secured 
Debts  Law.  In  re  Wolverine  Oil  Co.,  154  Pac.  362.  (4) 
Sections  11  and  22  of  Article  10*  are  not  violated.  Brooks 
V.  Schultz,  178  Mo*.  227.  (5)  Similar  act  in  force  in  other 
states  for  years,  and  decisions  sustaining  them.  Mutual 
Ins.  Co.  V.  County,  104  Minn.  179 ;  Trustees  v.  Hooton,  157 
Pac.  (Okla.)  293 ;  State  v.  Fuel  &  [ron  Co.,  188  Ala.  487,  L. 
B.  A.  1915A,  p.  185;  Union  Trust  Co.  v.  Detroit,  170  Mich. 
692 ;  People  v.  Gass,  206  N.  Y.  609 :  Matter  of  Watson,  226 
N.  Y.  404. 

Dorsoy  W.  Shackleford,  Henry  W,  Chalfant  and  Bar- 
ney Reed  for  respondent. 

(1)  '^When  any  article  of  property  is  selected  for 
taxation  it  shall  be  taxed  in  proportion  to  its  value,  and 
not  specifically."  State  v.  North,  27  Mo.  483;  Hamilton 
V.  St.  L.  Co.  Ct.,  15  Mo.  24 ;  Glasgow  v.  Rowse,  43  Mo.  489 ; 
Life  Assn.  v.  Board,  49  Mo.  521 ;  St.  Louis  v.  Spiegel,  75 
Mo.  145 ;  Wire  Co.  v.  Wollbrinck,  275  Mo.  353 ;  Verdery  v. 
Summerville,  82  Ga.  138;  Mayor  v.  Weed,  84  Ga.  686; 
Atlanta  Assn.  v.  Stewart,  109  Ga.  91 ;  Wheeler  v.  Weight- 
man,  96  Kan.  65;  Ewert  v.  Taylor,  160  N.  W.  802;  Reel- 
foot  V.  Dawson,  34  L.  R.  A.  725;  Sec.  4,  Art.  10,  Mo. 
Const.  (2)  The  Legislature  has  no  power  to  exempt 
property  from  taxation,  except  such  as  is  mentioned  in 
Section  6,  Article  X,  of  the  Constitution.  This  inhibi- 
tion precludes  commutations  and  partial  exemptions,  as 
well  as  exemptions  in  toto.  Sec.  7,  Art.  1(^  Mo.  Const; 
Life  Assn.  v.  Board,  49  Mo.  512;  Georgia  v.  Savannah, 
109  Ga.  63;  Atlanta  v.  Stewart,  109  Ga.  80;  Hogg  v. 
Mackay,  23  Ore.  339;  State  v.  Ins.  Co.,  100  N.  W.  406; 
State  V.  Ins.  Co.,  99  N.  W.  37;  Huntington  v.  Worthen, 
120  U.  S.  97 ;  Louisiana  Cotton  Co.  v.  New  Orleans,  31 
La.  Ann.  440.  (3)  Even  if  it  should  be  held  that  the 
taxes  levied  by  the  act  under  consideration  were  in  fact 
excise  taxes,  which  we  deny,  still  said  act  would  be  void, 
because  of  exemptions  contained  in  the  last  clause  of 
Section  13138  thereof.    Sees.  7,  22,  Art.  10,  Mo.  Const. 
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GRAVES,  J.— -Original  action  in  mandamus.  The 
petition,  by  stipulation,  was  taken  as  and  for  our  alter- 
native writ,  and  return  was  duly  made  thereto.  Relator 
moved  for  judgment  on  the  pleadings.  The  cause  was 
then  taken  as  submitted  on  briefs  to  be  filed  later.  There- 
after some  friends  of  the  court  were  permitted  to  file 
briefs.  The  petition  succinctly  states  most  of  the  facts, 
and  reads : 

'*To  THE  Honorable  Judges  of  said  Court  : 

''The  petition  of  W.  M.  Tompkins  respectfully  rep- 
resents that  oixe  Aubrey  Shipman  is  now  and  was  at  all 
the  times  mentioned  in  this  petition  the  duly  elected, 
qualified  and  acting  Recorder  of  Deeds  within  and  for  the 
County  of  Camden,  in  the  State  of  Missouri;  that  this 
petitioner  does  now  and  did  at  all  the  times  mentioned 
in  this  petition  reside  in  said  County  of  Camden,  in  the 
State  of  Missouri. 

''That  on  the  30th  day  of  April,  1921,  one  John  M. 
Cooper  did  sign,  seal  and  deliver  unto  this  petitioner  his 
bond  and  obligation  for  the  payment  of  money,  to- wit, 
fifty  dollars,  with  interest  thereon  at  the  rate  of  eight  per 
cent  per  annum  from  the  date  thereof,  which  bond  and 
obligation  for  the  payment  of  money,  by  its  terms,  is 
not  payable  within  one  year  from  the  date  of  issue  there- 
of, and  the  payment  thereof  is  not  and  was  not  secured 
by  the  deposit  or  pledge  of  any  collateral  security,  nor 
by  a  qiortgage  or  deed  of  trust  wholly  or  in  part  upon 
real  estate;  that  on  the  2nd  day  of  May,  1921,  this  peti- 
tioner took  said  bond  to  the  office  of  the  Recorder  of 
Deeds  of  said  County  of  Camden,  in  tlie  State  of  Mis- 
souri, and  oifered  to  pay  to  the  said  Aubrey  Shipman  as 
such  Recorder  of  Deeds  for  said  county,  for  the  account 
of  the  general  revenue  fund  of  the  State,  a  tax  at  the  rate 
of  ten  cents  on  each  one  hundred  dollars  or  fraction  there- 
of of  the  face  value  of  said  bond  aud  obligation  for  the 
payment  of  money,  to-wit,  the  sum  of  ten  cents,  and  de- 
manded that  the  said  Shipman,  as  such  Recorder  of  Deeds 
accept  said  sum  and  affix  stamps  of  the  proper  denoraina- 
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tions,  equal  in  face  value  to  the  amount  of  the  tax  on  said 
bond  and  obligation  for  the  paj'^ment  of  money,  to-wit,  the 
sum  of  tne  cents,  and  further  demanded  that  said 
Shipman,  as  such  Recorder  of  Deeds,  cancel  said  stamp 
or  stamps. 

*'Your  petitioner  further  states  that  notwithstand- 
ing said  tender  and  demands  by  this  petitioner,  the  said 
Shipman,  as  such  Recorder  of  Deeds,  refused  to  receive 
said  sum  and  to  aflSx  and  cancel  the  said  stamps,  and 
stated  that  he  would  continue  to  so  refuse.  Petitioner 
further  states  that  unless  and  until  petitioner  shall  have 
paid  the  above-mentioned  tax  he  is  liable  to  and  will  be 
compelled  to  pay  in  lieu  thereof  a  tax  under  the  general 
revenue  laws  of  this  State  in  a  sum  far  greater  than  the 
amount  of  the  tax  above  mentionefl. 

'*  Petitioner  further  states  that  he  is  remediless  in 
the  premises  by  or  through  ordinary  process  or  proceed- 
ings at  law,  and  he,  therefore,  prays  this  Honorable  Court 
to  award  against  said  Aubrey  Shipman,  as  such  Recorder 
of  Deeds  of  the  County  of  Camden,  in  ihe  State  of  Mis- 
souri, a  writ  of  mandamus,  commanding  and  requiring 
him  to  accept  payment  of  said  tax  and  to  aflSx  to  said 
bond  and  obligation  for  the  payment  of  money,  said 
stamps  and  to  cancel  said  stamps,  in  accordance  with  the 
provisions  of  Chapter  119,  Article  20,  Revised  Statutes  of 
the  State  of  Missouri  of  1919;  and  for  such  other  pro- 
cess, orders  and  remedies  as  to  the  court  may  seem  meet 
and  proper." 

The  return  admits  that  all  the  facts  stated  in  the 
petition  are  true,  but  adds  the  following  material  facts : 

That  the  relator  at  all  times  mentioned  in  his  petition, 
was,  and  now  is,  a  resident  of  the  village  of  Linn  Creek, 
in  the  County  of  Camden  and  State  of  Missouri;  that 
the  rates  of  taxes  authorized  by  law  now  levied  upon 
real  and  personal  property  in  said  village  of  Linn  Creek 
aggregate  $2.43  on  each  $100  valuation ;  that  a  *  secured 
debt'  as  defined  in  Article  XX,  Chapter  119,  of  the  Re- 
vised Statutes  of  1919  of  the  State  of  Missouri,  which 
'  matures  a  greater  length  of  time  after  payment  of  taxes 
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thereon,  under  said  Article  XX,  is  not  of  less  value,  than 
^another  *  secured  debt'  of  the  aame  amount  and  like  char- 
acter in  every  respect,  except  that  it  matures  in  a  short 
time  after  the  payment  of  taxes  thereon  under  said  Ar- 
ticle XX. '' 

The  return  then  attacks  from  many  angles  the  con- 
stitutionality of  the  ** Secured  Debt  Tax  Law"  upon 
which  relator  relies  for  his  cause  of  action.  Such  of 
these  attacks  as  are  deemed  pertinent  will  be  noticed  in 
the  course  of  the  opinion.  By  filing  a  motion  for  judg- 
ment on  the  pleadings,  relator  admits  all  well  pleaded 
facts  in  the  return,  and  hence  the  inclusion  of  those  facts, 
supra.    This  outlines  the  case. 

I.  The  statute  before  us  in  this  case  is  Article  XX, 
Chapter  119,  Revised  Statutes  1919.  This  is  the  Act  of 
1917,  Laws  1917,  page  539.  By  it  the  General  Assembly 
undertook  to  select  the  following  three  subdivisions  of 
property,  and  place  them  into  a  class  for  taxation,  viz. : 

*'  (1)  Any  and  all  bonds,  notes,  debentures  or  obliga- 
tions for  the  payment  of  money,  whether  forming  a  part 
of  a  series  or  otherwise,  which  are  secured  by  collateral 
security  deposited  with  a  trustee  under  a  deed  of  trust 
or  collateral  agreement  to  secure  the  payment  of  such 
bonds,  notes,  debentures  or  obligations. 

*'  (2)  Any  and  all  bonds,  debentures  or  similar  obli- 
gations for  the  payment  of  money,  whether  forming  part 
of  a  series  otherwise,  which  by  their  terms  are  not  pay- 
able within  one  year  from  their  date  of  issue,  and  the 
payment  of  which  is  not  secured  by  the  deposit  or  pledge 
of  any  collateral  security,  nor  by  a  mortgage  or  deed  of 
trust,  wholly  or  in  part,  upon  real  estate. 

*'(3)  Any  and  all  bonds,  notes,  debentures,  or  ob- 
ligations for  the  payment  of  money,  whether  forming  a 
part  of  a  series  or  otherwise  issued  by  any  state  or  polit- 
ical subdivisions  thereof. 
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**  Securities  as  thus  defined,  shall  constitute  a  sepa- 
rate and  distinct  class  of  property  for  purposes  oj 
taxation." 

The  bond  upon  which  relator  in  this  case  sought 
to  pay  the  tax,  falls  within  the  second  sub-division,  supra. 
The  suit  must  be  governed  by  the  Act  of  1917,  because 
the  amendments  made  to  Chapter  119,  Article  20,  Revised 
Statutes  1919,  in  1921,  were  not  in  force  at  the  institution 
of  the  suit.  Respondent's  refusal  to  act  must  be  justi- 
fied, if  at  all,  by  the  law  then  in  force,  so  that  we  shall 
construe  the  Act  of  1917,  and  none  other.  Respondent 
says  this  act  is  unconstitutional,  and  thus  justifies  his 
action.  After  taking  these  three  sub-divisions  of  prop- 
erty, and  putting  them  in  a  single  class  for  the  pur- 
poses of  taxation,  the  General  Assembly  fixed  the  fol- 
lowing tax  rates : 

'*  After  this  article  takes  effect  any  person  may  take 
or  send  to  the  oflSce  of  the  recorder  of  deeds  of  the  coun- 
ty in  which  he  resides  any  secured  debt  and  may  pay 
to  the  said  recorder  for  the  account  of  the  general  rev- 
enue fund  of  the  State  a  tax  at  the  rate  of  five  cents 
on  each  $100  or  fraction  thereof  ©f  the  face  value  of 
such  secured  debt  which  shall  mature  not  more  than 
one  year  from  the  date  of  the  payment  of  such  tax;  a 
tax  at  the  rate  of  ten  cents  on  each  $100  or  fraction 
thereof  of  the  face  value  of  such  secured  debt  which 
shall  mature  more  than  one  year  and  not  more  than  two 
years  after  the  payment  of  such  tax ;  a  tax  at  the  rate  of 
fifteen  cents  on  each  one  hundred  dollars  or  fraction 
thereof  of  the  face  value  of  such  secured  debt  which 
shall  mature  more,  than  two  and  not  more  than  three 
years  after  the  payment  of  such  tax ;  a  tax  at  the  rate  of 
twenty  cents  on  each  $100  or  fraction  thereof  of  the 
face  value  of  such  secured  debt  which  shall  mature"  more 
than  three  years  and  not  more  than  four  years  after  the 
payment  of  such  tax;  a  tax  at  the  rate  of  twenty-five 
cents  on  each  $100  or  fraction  thereof  of  the  face  value 
of  such  secured  debt  which  shall  mature  more  than  four 
years  after  the  payment  of  such  tax.    Any  contract  or 
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agreement,  by  which  the  time  of  the  payment  of  any  such 
indebtedness  shall  be  extended  or  deferred,  shall  be 
deemed  to  be  a  secured  debt  for  the  purpose  of  this  ar- 
ticle, and  shall  be  taxed  as  such  upon  the  amount  for 
which  the  extension  of  the  time  of  payment  is  granted 
at  the  rates  hereinbefore  specified  f br  tbe  period  of  such 
extension.  In  addition  to  the  tax  above  provided  for  the 
account  of  the  general  revenue  fund  of  the  State,  each 
county  in  the  State  and  the  city  of  St.  Louis,  as  a  county, 
may  levy  for  the  account  of  general  revenue  fund  of  the  ' 
county  and  for  the  account  of  special  funds,  distributed 
in  such  manner  as  the  county  court  may  determine,  a 
like  tax  on  secured  debts  owned  by  residents  of  the  coun- 
ty, the  total  of  which  shall  in  no  event  exceed  for  all 
purposes  the  amount  herein  provided  to  be  levied  for  the 
account  of  the  general  revenue  fund  of  the  State.  The 
cities  and  incorporated  towns  of  the  State  may,  iii  ad- 
dition to  the  tax  herein  provided  to  be  levied  for  the  ac- 
count of  the  general  revenue  fund  of  the  State  and  the 
tax  authorized  by  the  counties  of  the  State,  levy  a 
further  tax  on  secured  debts  owned  by  residents  of  the 
city  or  incorporated  town,  for  the  account  of  the  general 
revenue  fund  of  the  fiities  and  incorporated  towns  and 
for  the  account  of  special  funds,  distributed  as  the  levy- 
ing authorities  of  the  cities  and  incorporated  towns  may 
direct,  which  tax  by  cities  and  incorporated  towns  shall 
in  no  event  for  all  purposes  exceed  the  rate  herein 
provided  to  be  levied  for  the  account  of  the  general 
revenue  fund  of  the  State.  After  the  payment  of  the 
tax,  levied  and  authorized  by  this  article,  the  secured 
debt  upon  which  the  same  shall  be  paid  shall  be  exempt 
from  all  other  or  further  taxation  by  the  State,  counties, 
cities,  towns,  villages,  school  districts  and  other  legal 
subdivisions  of  the  State,  except  that  renewals  of  any 
such  debt  shall  be  taxed  as  provided  in  this  article." 

It  will  be  noticed  that  the  tax  rate  is  upon  an  as- 
cending scale  fixed  by  the  maturity  of  the  obligation, 
and  that  the  basis  of  the  tax  is  the  face  value,  rather 
than  the  actual  value  of  the  instrument.  .  Three  separate 
levies  of  this  rate  are  permissible,  i.  e.  (1)  for  the  State, 
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(2)  for  the  county,  and  (3)  for  cities  and  towns.  The 
county  tax  for  all  purposes  cannot  exceed  the  state  tax, 
nor  can  the  city  or  town  tax  for  all  purposes  exceed  the 
state  tax.  In  the  instant  case  for  state,  county  and  town 
taxes  this  $50  bond  would  pay  the  magnificient  sum  of 
thirty  cents. '  If  it  were  a  hundred-dollar  bond  rather  than 
a  fifty-dollar  bond,  it  would  pay  the  same  sum.  It  would 
pay  no  school  tax,  township  tax,  road  district  tax,  bond 
tax,  but  all  would  go  to  the  general  revenue  funds  of  the 
State,  county  and  city  or  town. 

It  stands  admitted  that  relator  lives  in  the  vill^j^A 
of  Linn  Creek  and  that  the  taxes  now  levied,  and  author- 
ized by  law,  upon  real  and  personal  property  in  said  vil- 
lage, for  all  purposes,  is  $2.43  on  each  $100  valuation. 
On  a  fifty-dollar  valuation  the  tax  on  this  bond  would  be 
$1.21  per  year  of  its  existence,  as  against  thirty  cents  un- 
der this  Act  of  1917,  for  the  two  ye^rs  of  its  existence. 
Under  these  facts  several  questions  present  themselves, 
and  among  them  are  (1)  can  there  be  such  a  classification 
of  property,  as  made  by  this  act,  under  the  Constitution, 
and  (2)  if  there  can  be  a  classification,  is  the  one  made 
a  reasonable  one,  and  one  upon  a  reasonable  basis, 
rather  than  an  arbitrary  and  capricious  basis. 

II.    The  character  of  the  tax  imposed  by  the  Act  of 
1917  is  very  material  to  the  issues  involved.    Hereto- 
fore all  the  items  mentioned  in  this  Act  of  1917  have 
been  considered  as  ** property,"  and  have  been 
^^^*  ^'    assessed  and  taxed  as  ** property."    Heretofore 
the  assessor  listed  all  these  items  and  fixed  their  value  for 
the  purpose  of  collecting  a  property  tax  thereon.    These 
.  several  items  included  in  the  three  sub-divisions  of  the 
present  law,  supra,  were  not  considered  other  than  per- 
sonal property,  and  were  assessed  and  taxed  as  '^  proper- 
ty."   The  taxes  imposed  were  property  taxes,  and  fell 
under  the  terms  of  Section  4,  Article  X,  of  the  Consti- 
tution, which  reads : 

**A11  property  subject  to  taxation  shall  be  taxed  in 
proportion  to  its  value." 
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The  Act  of  1917  ignores  actual  value  altogether,  and 
upon  a  basis  of  face  value  fixes  a  tax  all  out  of  pro- 
portion with  the  taxes  levied  and  collected  upon  other 
property,  both  personal  and  real.  If  relator  owned  an 
ox  worth  $50  at  the  time  he  owned  this  bond,  his  tax 
upon  the  ox  would  have  been  $1.21  for  each  year,  whilst 
his  tax  on  the  bond  would  be  (under  the  Act  of  1917) 
only  thirty  cents  for  all  purposes  for  two  years,  or 
fifteen  cents  per  year.  Wherein  comes  uniformity  of  tax- 
ation on  property! 

Going  further  into  the  character  of  the  tax  provided 
for  by  this  Act  of  1917,  it  should  be  noted  that  the  act 
itself  classifies  the  things  taxed  ^.s  ** property,''  for  it 
says :  *  *  Securities  as  thus  defined,  shall  constitute  a  sep- 
arate and  distinct  class  of  property  for  purposes  of 
taxation."    Nor  is  this  all,  the  act  further  says: 

*' Until  the  tax  imposed  by  this  article  upon  any  se- 
cured debt  shall  be  paid  as  herein  provided,  such  secured 
debt  shall  remain  subject  to  taxation  as  now  provided 
by  law." 

The  very  act  itself  recognizes  that  it  is  dealing  with 
** property"  and  that  it  is  taxing  ** property."  It  says 
that  it  is  creating  ^*a  separate  and  distinct  class  of 
property  for  purposes  of  taxation.^ ^  The  tax  imposed 
is  a  property  tax  and  can  be  none  other  under  the  very 
terms  of  the  law  itself. 

After  creating  the  ** class  of  property"  it  then  fixes 
the  property  tax  rate  upon  such  class.  It  is  a  property 
tax  pure  and  simple,  and  the  question  is,  can  it  stand 
under  our  Constitution!  We  think  not,  and  for  reasons 
next  assigned. 

in.    Subjects  of  taxation  constitute  several  things. 

The  general  sub-divisions  are  (1)  property, 
Pro^S;^'       (2)  polls  and  (3)  excises,  so  that  the  general 

sub-division  of  taxes  are  (1)  tax  s  on  prop- 
erty, (2)  poll  taxes,  and  (3)  excise  taxes.  [-^6  R.  C  L. 
34.] 
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The  term  ** excises'^  hasr  been  made  to  cover  a  broad 
field.    The  authority,  supra,  says: 

*' Excises,  in  their  original  sense,  were  something  cut 
off  from  the  price  paid  on  a  sale  of  goods,  as  a  contri- 
bution to  the  support  of  government.  The  word  has, 
however,  come  to  have  a  broader  meaning  and  includes 
every  form  of  taxation  which  is  not  a  burden  laid  direct- 
'  ly  upon  persons  or  property ;  in  other  words,  excise  in- 
cludes every  form  of  charge  imposed  by  public  authority 
for  the  purpose  of  raising  revenue  upon  the  perform- 
ance of  an  act^  the  enjoyment  of  a  privilege,  or  the  en- 
gaging in  an  occupation. ' ' 

Section  3,  Article  X,  of  our  Constitution  requires 
uniformity  of  tax  **upon  the  same  class  of  subjects," 
and  it  is  urged  that  this  section  is  authority  for  a  sub- 
division of  ** property"  into  different  classes,  and  for 
thfe  fixing  of  a  different  tax  upon  one  of  the  classes  of 
property  than  is  fixed  upon  the  other  remaining  kinds 
of  property.  We  do  not  so  view  this  section  of  the  Con- 
stitution. It  is  dealing  with  subjects  of  taxation,  and  not 
with  any  particular  subject  of  taxation.  Its  purpose 
was  to  secure  uniformity  of  taxation,  whatever  be  the 
subject  of  the  taxation.  And  as  to  excises  it  might  have 
reference  to  sundry  classes  or  subjects.  But  the  whole 
question  is  solved  by  Section  4  of  Article  X,  of  the  Con- 
stitution, because  it  puts  all  property  subject  to  taxes 
into  a  single  class,  and  fixes  the  rule  of  taxation  thereon. 
It  says :  '^All  property  subject  to  taxation  shall  be  taxed 
in  proportion  to  value."  The  word  ''aiV  does  not  mean 
a  part  shall  be  taxed  *4n  proportion  to  value"  and  anoth- 
er part  be  taxed  according  to  an  unconstitutional  ukase 
of  the  law-making  power.  The  only  kinds  of  property 
which  can  be  taken  from  *'all  property"  mentioned  in 
Section  4,  supra,  are  the  exemptions  in  Section  6  of  said 
Article  X.  These  exemptions  are  not  taxed  at  all,  and 
the  law-making  power  cannot  increase  the  list  of  exemp- 
tions. [Sec.  7,  Art.  10,  Constitution.]  The  Constitution 
thus  creates  two  classes  of  property,  (1)  taxable,  and  (2) 
exempt. 
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So  far  as  the  basis  of  taxation  is  concerned  Section 
4  of  Article  X  puts  all  property  into  a  single  class.  By 
all  property  is  meant  not  only  real  and  personal  prop- 
erty, but  the  divers  kinds  of  each.  There  are  divers 
classes  or  kinds  of  personal  property,  but  they  each 
and  all  fall  within  the  term  **all  property^'  used  in  said 
Section  4  of  Article  10,  supra,  for  the  purposes  of  tax- 
ation. So  that  as  to  property  the  Constitution  itself 
has  made  for  purposes  of  taxation  a  single  class,  and 
the  law-makers  are  powerless  to  sub-divide.  That  class, 
so  fixed  by  the  organic  law,  is  **all  property  subject  to 
taxation'^  and  the  method  of  its  taxation  shall  be  *4n 
proportion  to  its  value.  ^'  Property  subject  to  taxation 
includes  everything  in  the  shape  of  property  save  the 
exemptions  made  by  Section  6  of  Article  X.  When  the 
Constitution  makes  a  single  class,  the  law-making  power 
has  no  constitutional  right  to  change  or  sub-divide  that 
class  for  the  purpose  of  taxation,  and  this  is  what  the 
Act  of  1917  undertakes  to  do.  This  constitutional  provi- 
sion (Sec.  4,  Art.  X.)  tiever  contemplated  that  the  prop- 
erty covered  by  the  Act  of  1917,  should  be  separated 
from  '*all  property,"  and  placed  in  a  class  to  itself  for 
purposes  of  taxation.  Excises  have  not  been  thus  dealt 
with  in  the  Constitution.  But  property  has  been  put 
off  to  itself  (as  one  subject  of  taxation)  and  its  method 
of  taxation  fixed. 

IV.  In  one  of  the  divers  briefs  before  us  we  are 
cited  to  37  Cyc.  746,  bearing  upon  the  classification  of 
property  for  taxation,  which  reads : 

**  Unless  specially  restrained  from  so  doing  by  the 
constitution  itself,  it  is  competent  for  the  Legislature  to 
arrange  and  divide  the  various  subjects  of  taxation  into 
distinct  classes  and  to  impose  taxation  at 
^J*gJ^"  different  rates  on  the  several  classes;  this 
does  not  violate  the  requirement  of  equality 
and  uniformity,  provided  the  tax  is  uniform  upon  all 
members  of  the  same  class,  and  provided  the  classifica- 
tion is  made  on  a  fair  and  reasonable  system  based  on 
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grounds  of  public  policy  or  on  some  natural  and  sub- 
stantial difference  of  situation  or  circumstances;  bait  a 
classification  cannot  be  sustained  which  is  arbitrary,  in- 
vidious, or  unreasonable,  and  the  tax  must  be  equal  and 
uniform  as  to  the  class  upon  which  it  operates.'' 

The  learned  writer  of  the  brief  overlooked  the  very 
first  line  of  the  foregoing,  when  he  urges  that  there  can 
be  classification  of  property  in  Missouri.  Section  4  of 
Article  X  of  our  Constitution,  which  requires  all  prop- 
erty to  be  taxed  in  proportion  to  value,  is  a  constitution- 
al inhibition  against  classification,  recognized  in  the  quo- 
tation, supra.  Had  the  learned  author  of  this  brief 
turned  the  pages  of  37  Cyc.  until  he  reached  page  760,  he 
would  have  found  the  rule  applicable  to  Missouri,  owing 
to  our  peculiar  constitutional  provisions.  That  rule 
reads : 

**A  constitutional  requirement  that  all  property 
shall  be  taxed  in  proportion  or  according  to  its  value 
is  mandatory  upon  the  Legislature,  and  imposes  a  rule 
for  its  assessment  which  cannot  be  varied,  as  to  such 
taxes  as  are  within  the  application  of  the  provision. 
In  particular,  it  forbids  the  levy  of  specific  taxes  and 
requires  that  they  shall  be  imposed  ad  valorem.  Such  a 
provision  is  also  generally  taken  as  prohibiting  the  com- 
mutation of  taxes,  in  so  far  as  that  is  involved  in  im- 
.  po&ing  a  fixed  charge  on  receipts,  amount  of  business,  or 
output  in  lieu  of  all  taxes  on  property  owned,  and  as 
prohibiting  a  classification  of  property  and  taxation  of 
the  different  classes  at  different  rates.'* 

Whether  or  not  there  is  legislative  authority  to  clas- 
sify property  is  dependent  upon  the  peculiar  constitu- 
tional provisions  of  the  state.  In  Georgia  the  constitu- 
tional provision  reads:  **A11  taxation  shall  be  uniform 
upon  the  same  class  of  subjects,  and  ad  valorem  on  all 
property  subject  to  be  taxed,  within  the  territorial  lim- 
its of  the  authority  levying  the  tax,  and  she  Jl  be  levied 
and  collected  under  general  laws." 

It  will  be  noted  that  this  covers  both  Sections  3  and 
4  of  our  Article  X.    The  clause  **and  ad  vdf'^rem  on  all 
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property  subject  to  be  taxed"  is  in  effect  our  Section  4, 
Article  X.  In  the  case  of  Major  v.  Weed,  84  Ga.  1.  c. 
685,  is  a  full  discussion  of  their  constitution.  That  court 
rules  that  the  words  '* class  of  subjects''  as  used  in 
their  constitution  had  reference  to  the  divers  subjects 
whidi  might  be  taxed,  and  that  property  was  one  of  those 
subjects.  That  as  to  other  subjects  of  taxation,  there 
might  be  classification,  but  as  to  property  there  could 
be  no  classification,  because  the  constitution  had  placed 
it  in  a  single  class,'  and  in  a  class  to  itself.  The  language 
of  that  court  is  so  forceful,  and  so  appropriate  here, 
that  we  quote  the  following: 

**The  legislative  or  municipal  authorities  are  not 
bound  to  tax  any  occupation  or  business  within  their 
territorial  limits,  but  when  they  undertake  to  tax  one 
class  of  business  or  occupatioii,  the  same  tax  must  be 
levied  on  all  members  of  that  class.  We  think  the  plain 
meaning  of  this  clause  of  the  constitution  is,  that  the 
Legislature  or  municipal  authorities  may  classify  all 
subjects  of  taxation,  and  make  the  tax  uniform  on  each 
class.  They  can  tax  these  classes  or  not  as  they  see 
proper;  they  can  tax  one  class  and  exempt  the  others; 
but  when  they  do  tax  a  particular  class,  the  rate  must 
be  uniform  as  to  all  of  that  class.  When,  however,  they 
come  to  deal  with  property,  a  different  rule  prevails.  If 
property  is  taxed,  all  of  it  must  be  taxed  except  that 
exempted  in  the  constitution.  The  Legislature  or  -muni- 
cipal authorities  can  make  no  exemption  as  to  property ; 
it  must  be  taxed,  and  taxed  according  to  its  value.  Though 
property  is  a  subject  of  taxation,  the  constitution  treats 
it  as  but  one  subject,  and  prescribes  the  rule  of  uni- 
formity as  to  it  by  saying  that  all  of  it  subject  to  be 
taxed  shall  be  taxed  ad  valorem.  And  if  it  must  be  taxed, 
and  taxed  according  to  its  value,  we  cannot  see  how  it 
can  be  classified  anew,  and  one  rate  put  upon  real  estate, 
a  lower  rate  upon  personal  property  generally,  and 
still  a  lower  rate  upon  shares  in  banks  and  banking 
associations.  If  one  man  has  a  thousand  dollars  worth 
of  personal  property,  and  another  a  thousand  dollars 
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worth  of  real  estate,  and  another  a  thousand  dollars 
worth  of  shares  in  a  banking  company,  it  must  bear  the 
same  rate  of  taxation.  Each  must  bear  the  same  burden 
in  support  of  the  government  which  protects  the  owner 
and  his  property/' 

So  also  in  Verdrey  v.  Village  of  Summerville,  82  Ga. 
140,  that  court  said : 

^^The  only  classification  of  property,  relatively  to 
taxation,  that  is  m,ade  or  authorized,  is  into  exempt  prop- 
erty  and  property  subject  to  be  taxed;  and  taxation  on 
all  property  subject  to  be  taxed  is  required  to  be  ad 
valorem  that  is,  according  to  value. 

'^Once  for  all,  the  Constitution  has  enumerated  two 
classes  of  property,  which  enumeration  the  Legislature, 
the  courts  and  the  citizens  must  recognize  as  exhaustive ; 
property,  whatever  its  species,  is  simply  exempt  or  sub- 
ject to  be  taxed.  If  exempt,  it  pays  nothing;  if  subject, 
the  amount  it  shall  pay  is  measured  by  multiplying  the 
fixed  rate  into  the  actual  value.  The  result  will  be,  in 
every  instance,  that  all  persons  who  own  taxable  prop- 
erty of  equal  value  will  pay  the  same  amount  of  taxes, 
and  all  who  own  more  than  others  will  pay  more,  and 
all  who  own  less  will  pay  less." 

The  italics  are  ours.  This  court  in  discussing  Sec- 
tion 3  of  Article  10,  for  the  first  time  in  St.  Louis  v. 
Spiegel,  75  Mo.  145,  practically  took  a  similar  view.  The 
court  discussed  both  Sections  3  and  4. 

Our  Constitution  like  the  Georgia  Constitution 
classifies  property  into  taxable  and  exempt  property,  and 
there  can  be  no  further  classification. 

We  are  cited  to  Trust  Co.  v.  Schramm,  269  Mo.  489; 
Wire  Co.  v.  WoUbrinck,  275  Mo.  1.  c.  357 ;  Bond  &  Ins.  Co. 
V.  Chorn,^274  Mo.  1.  c.  29;  Amer.  Mfg.  Co.  v.  St.  Louis, 
270  Mo.  40.  These  cases,  and  other  similar  cases,  have 
no  application  to  the  point  in  issue  here.  They  do  not 
refer  to  legislative  power  to  classify  property  for  the 
purpose  of  taxation.  The  Schramm  case  simply  rules 
that  where  the  State  Board  of  Equalization  has  fixed  the 
value  of  property  for  taxation,  the  county  or  city  boards 
have  no  power  to  increase  such  valuation.     The  Woll- 
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brinck  case  is  the  Income  Tax  matter,  and  that  tax  was 
sustained  solely  upon  the  theory  that  it  was  not  a  prop- 
erty tax.  It  is  true  that  we  said  that  under  Section  3, 
Article  10,  the  lawmakers  might  classify  subjects  of  tax- 
ation, but  we  did  not  mean  to  say  that  the  lawmakers  could 
reclassify  property,  when  the  Constitution  had  fixed  the 
class,  by  Section  4  of  Article  10.  The  Chorn  case  was 
dealing  with  an  excise  tax.  The  language  of  Brown,  C, 
is  plain  upon  this  matter.  [274  Mo.  1.  c.  29.]  The  Ameri- 
can Manufacturing  Co.  case  was  a  tax  upon  a  privilege, 
or  one  coming  under  the  broad  view  of  excise  taxes. 
[270  Mo.  1.  c.  46.]  Such  cases  are  without  value  in  dealing 
with  the  question  which  we  have  before  us,  i.  e.  can  the 
law-making  power  re-classify  property,  and  levy  a  dif- 
ferent tax  upon  the  different  classes  ? 

We  rule  that  the  General  Assembly  can  do  neither. 
It  cannot  re-classify  property,  for  to  so  do  would  violate 
section  4  of  Article  X.  It  cannot  violate  the  rule  of 
uniformity,  for  such  would  violate  Section  3  of  Article  X. 
However,  the  whole  matter  is  disposed  of,  when  we  rule  as 
we  now  do,  that  the  General  Assembly  is  without  power, 
under  the  Constitution,  to  divide  property  into  different 
classes  for  the  purposes  of  taxation.  For  these  reasons 
the  Act  of  1917  is  wholly  void. 

V.  This  Act  of  1917  literally  ignores  Section  22  of 
Article  X  of  the  Constitution.  By  this  section  (an 
amendment  to  the  Constitution  in  1907)  the  county  court 

in  counties  not  having  township  organization,  and 
Boad  ft  the  township  board  of  directors  in  counties  hav- 
Bridge     jj^g  township  Organization,  are  authorized  to  levy 

a  tax  on  all  property  for  road  and  bridge  pur- 
poses, up  to  twenty-five  cents  on  the  $100.  This  law 
allows  the  township  boards  to  levy  no  tax,  and  limits  the 
counties  to  ten  cents  for  all  purposes  in  this  particular 
case,  and  this  for  the  two  years  time.  In  other  words  a 
constitutional  right  given  to  the  counties,  and  to  the 
townships,  in  counties  having  township  organization,  is 
ruthlessly  wiped  out  by  this  act. 

290  Mo.— 6 
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How  many  other  provisions  of  the  organic  law  this 
act  violates,  we  shall  not  stop  to  consider  It  is  a  bun- 
gling attempt  to  exempt  the  property  therein  named  from 
paying  taxes  in  proportion  to  its  value.  Not  only  so, 
but  it  provides  for  a  property  tax,  without 
by^iigiSature  having  an  assessment  or  determination  of 
value.  It  might  be  urged  that  the  lawmak- 
ers fixed  the  value  at  the  face  value  of  the  securities,  and 
that  therefore  there  was-  an  assessed  value.  In  Missouri 
the  lawmakers  are  without  power  to  assess  property.  The 
authorities  are  not  uniform  upon  the  power  of  a  Legis- 
lature to  assess,  but  they  are  in  unison  on  the  proposi- 
tion, that  where  the  Constitution  of  the  state  fixes  an 
assessing  power,  in  officers  named,  then  the  Legislature 
is  wholly  without  power.  The  cases  on  all  phases  of  the 
question  are  collected  in  a  note  to  the  case  of  Baltimore 
V.  State,  11  Am.  &  Eng.  Ann.  Cases,  720.  The  annotator 
says: 

**One  of  the  fundamental  principles  governing  the 
taxing  power  of  the  State  is  that  the  property  of  eadj 
individual  must  be  taxed  in  proportion  to  its  value.  [27 
Am.  &  Eng.  Encyc.  Law (2  Ed.)  605,  606.]  In  order  to 
ascertain  such  value,  a  separate  assessment  of  each  per- 
son's  property  is  usually  necessary.  [Mackin  v.  Tay- 
lor County  Court,  38  W.  Va.  338.]  Under  a  constitutional 
provision  requiring  such  assessments  to  be  made  by  a 
designated  officer  only,  it  has  been  held  that  the  Legisla- 
ture has  no  power  to  make  assessments.  [Eepublic  Ins. 
Co.  V.  Pollak,  75  111.  292.  See  also  Taxation  of  Min.  Claims, 
9  Colo.  635, 21  Pac.  476 ;  Hawkins  v.  Mangum,  78  Miss.  97, 
28  S^.  872.]  It  has  also  been  held  that  in  the  absence  of 
such  a  provision,  the  Legislature  has  the  power  to  make 
assessments,  but  that  the  machinery  of  a  legislative  body 
is  not  adapted  for  the  exercise  of  such  power. '^ 

Our  Constitution  contemplates  the  determination  of 
the  value  of  property  by  officers,  and  not  by  the  Legisla- 
ture. [Sec.  18,  Art.  X.]  This  section  creates  the  State 
Board  of  Equalization,  and  we  have  often  ruled  that  no 
assessment  of  property  is  complete,  until  after  this  body 
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has  acted.  In  the  language  of  the  Constitution:  /*The 
duty  of  said  board  shall  be  to  adjust  and  equalize  the 
valuation  of  real  and  personal  property  among  the  sever- 
al counties  in  the  State. "  The  point  is,  that  our  Constitu- 
tion contemplates  that  assessment  of  values  of  property 
shall  be  made  by  oflBcers  other  than  the  Legislature.  The 
Legislature  had  no  power  to  fix  the  value  of  the  securities 
mentioned  in  the  Act  of  1917.  The  law  then  provides  for 
a  property  tax  without  any  lawful  assessment  or  deter- 
mination of  value.  We  need  not  go  further.  The  whole 
act  is  but  a  bungling  attempt  to  exempt  these  securities 
from  the  taxes  that  they  should  pay. 

But  it  is  urged,  that  with  this  insignificant  tax,  this 
class  of  property  will  emerge  from  its  hiding  place,  and 
the  State  will  be  benefitted  thereby.  If  the  penal  laws 
were  strengthened,  and  then  enforced,  it  would  require 
but  a  few  penitentiary  sentencs  to  bring  to  light  all  such 
property  for  the  payment  of  the  taxes  at  the  same  rate 
as  other  property  is  required  to  pay.  The  act  is  wrong 
in  principle,  and  against  good  morals,  and  a  fair  sense 
of  justice.  All  property  should  bear  its  proportionate 
part  of  the  State's  necessities.  The  Constitution  so  de- 
clares, and  such  declaration  voids  this  law. 

Our  writ  of  mandamus  is  denied.  All  concur,  except 
J.  T.  Blair,  C.  J.,  not  sitting;  D.  E.  Blair,  J.,  concurs  in 
result. 


Ex  parte  HARRY  ALBRIGHT  v.  E.  E.  CLINGER. 

In  Banc,  October  8,  1921. 

.  FUGITIVE  FBOM  JUSTICE:  Bequisitlon:  Authentication  of  Pa- 
pers. Papers  incorporated  In  the  application  of  the  governor  of 
another  state  demanding  the  return  of  a  fugitive  from  Justice,  such 
as  the  sworn  statement  made  by  the  warden  of  the  penitentiary  to 
the  governor  of  that  state,  In  regard  to  the  crime,  conviction  and 
flight  of  such  person,  and  authenticated  by  the  certlflciate  of  the 
said  governor  as  being  "authentic  and  as  having  been  duly  au- 
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thenticated  in  accordance  with  the  laws  of  said  state,"  are  au- 
thenticated in  the  manner  required  by  the  Federal  statutes. 

2.  :  :  By  Governor.     The  demanding  governor  is  the 

only  proper  person  to  determine  the  authenticity  of  papers  incor- 
porated in  an  application  for  a  requisition;  while  his  certificate 
does  not  make  the  charge  a  crime,  it  authenticates  that  which 
does  make  it  such,  and  for  this  purpose  it  is  conclusive. 

3.  :  :  Purpose:   Charged  With  Crime.     The  purpose  of 

the  authentication  of  the  charge  in  the  application  for  a  requisi- 
tion is  one  of  the  prerequisites  to  determine  whether  the  person 
sought  to  be  extradited  is  a  fugitive  from  Justice;  and  the  words 
"charged  with  crime"  apply  to  a  fugitive  who  has  fled  after  con- 
viction, as  well  as  to  one  who  has  fled  before  conviction. 

4.  :  Who  Is.    One  who  is  shown  to  have  committed  a  crime  In 

one  state,  and  when  sought  for,  in  order  that  he  may  be  subjected 
to  criminal  process,  is  found  in  another  state,  is  a  fugitive  from 
Justice. 

5.  :  Admission:   Parole.     An  admission  by  petitioner  for  the 

writ  of  habeas  corpus,  both  in  his  pleadings  and  in  his  application 
to  the  board  of  prison  managers  of  the  demanding  state,  that 
while  under  sentence  for  a  felony  in  such  state  and  under  parole, 
he  had  violated  his  parole  and  fled  to  this  State,  is  ample  evi- 
dence to  satisfy  the  Governor  that  he  is  a  fugitive  from  Justice 
and  to  authorize  the  granting  of  the  requisition  of  the  (Governor 
of  the  demanding  state,  and  the  issuance  of  a  warrant  for  his  ar- 
rest and  delivery  to  the  agent  of  that  state. 

6.  :  Evidence:   Character:  Prlma-Fade  Case.     Courts  are  not 


concerned  with  the  character  of  evidence  adduced  before  the  Gov- 
ernor in  support  of  an  application  for  a  requisition  for  a  fugitive 
from  Justice.  All  that  is  required  is  that  it  be  satisfactory  to  the 
Governor.  And  upon  habeas  corpus y  the  warrant  of  the  Governor 
for  the  petitioner's  arrest,  certifying  that  he  is  a  fugitive  from 
Justice,  makes  out  a  prima-facie  case  against  him,  which  he  must 
overthrow  before  he  can  be  released. 


7.  :  Bevocation  of  Parole:  Proof.  It  devolves  upon  the  peti- 
tioner for  the  writ  of  habeas  corpus  whose  extradition  has  been 
demanded  by  another  state  and  for  whose  arrest  and  return  a 
warrant  has  been  issued  by  the  Governor,  to  show  that  the  parole 
granted  by  the  demanding  state  has  not  been  revoked.  If  the 
parole  constitutes'  a  ground  why  requisition  should  not  have  been 
granted,  evidence  to  establish  that  fact  must  be  offered  by  the  pe- 
titioner. 

8.  :  Violation  of  Parole:  Extradition:  Proof  of  Offense.  A  vio- 
lation of  the  terms  of  his  parole  granted  by  the  state  demanding 
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a  fugitive  from  Justice,  while  a  moving  cause  for  his  extradition, 
is  not  the  offense  for  which  his  return  is  demanded,  but  it  Is  the 
felony  of  which  he  has  been  convicted,  and  that  is  made  manifest 
by  the  indictment,  the  unsatisfied  judgment  of  conviction  and  the 
application  for  his  extradition;  and  upon  a  showing  of  these  facts, 
without  more,  the  issuance  of  the  requisition  by  the  Governor  is 
authorized. 

Habeas  Corpus. 

WbIT  DENIED.  • 

David  W.  Peters  for  petitioner. 

E.  E.  dinger,  Agent  for  State  of  Ohio. 

WALKER,  J.— Relator,  restrained  of  his  liberty  on 
a  warrant  of  the  Governor  of  this  State,  issued  upon 
a  requisition  of  the  Governor  of  the  State  of  Ohio,  in- 
vokes habeas  corpus  to  effect  his  release. 

Relator,  on  a  charge  of  non-support  of  minor  chil- 
dren, was  indicted,  tried,  convicted  and  sentenced  to  im- 
prisonment in  the  Ohio  penitentiary  for  a  term  of  not 
less  than  one  year  nor  more  than  three  years.  In  ac- 
cordance with  the  laws  of  that  State  he  was  paroled.  In 
violation  of  his  conditional  liberation  from  imprison- 
ment, he  left  Ohio,  or  failed  to  report  his  whereabouts 
to  the  Board  of  Clemency,  and  within  four  months  there- 
after he  was  char.fi:ed  and  convicted  of  grand  larceny 
in  Jackson  County,  Missouri,  and  sentenced  to  two  years' 
imprisonment  in  the  penitentiary.  This  sentence  ex- 
pired July  9,  1921.  Upon  his  release  he  was  re-arrested 
and  is  held  in  custody  by  the  agent  of  the  State  of 
Ohio,  under  the  authority  before  stated.  Upon  being 
apprised  of  relator's  violation  of  his  parole,  the  Board 
of  Prison  Managers  of  that  State  i:evoked  same.  At 
the  time  his  whereabouts  were  unknown  to  the  board. 
Learning  subsequently  that  he  was  confined  in  the  Mis- 
souri penitentiary,  upon  the  expiration  of  his  sentence, 
the  requisition  referred  to  was  applied  for  and  granted, 
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to  secure  his  return  to  the  State  of  Ohio,  to  satisfy  the 
judgment  there  pending  against  him. 

I.  It  is  contended  that  the  sworn  statement  of  the 
warden  of  the  Ohio  penitentiary  made  to  the  Governor 
of  that  State,  in  regard  to  the  crime,  conviction  and  flight 

of  relator  and  incorporated  in  the  applica- 
^^pSots*^^^    tion  for  a  requisition  for  his  return  was  not 

authenticated  as  required  by  the  Federal 
statutes.  [3  Fed.  Stat.  Ann.*  sec.  905,  p.  212,  sec.  907, 
p.  220.]  This  contention  is  based  on  a  misinterpretation 
of  the  meaning  and  purpose  of  these  statutes.  They 
refer,  when  properly  construed,  to  the  authentication, 
for  evidentiary  purposes,  of  legislative  and  judicial  rec- 
ords and  proceedings  and  of  records  kept  in  offices  not 
pertaining  to  courts.  Papers  incorporated  in  the  ap- 
plication at  bar  which  came  within  the  purview  of  these 
statutes  were  authenticated  as  therein  required.  The 
warden's  statement  belonged  to  none  of  these  classes; 
and  it  was  sufficiently  authenticated  by  the  certifica- 
tion of  the  Governor  of  Ohio  as  being  '*  authentic 
and  as  having  been  duly  authenticated  in  accord- 
ance with  the  laws  of  that  State."  [Sec.  5278,  p.  285, 
3  Fed-  Stat.  Ann.]  The  United  States  Supreme  Court  in 
construing  Section  5278,  supra,  has  held  that  in  the 
certification  by  the  demanding  Governor  of  the  authentic- 
ity of  the  indictment  or  other  formal  charge,  that  the 
person  named  is  a  fugitive  from  justice,  embodies  the 
essentials  necessary  to  call  for  action  on  the  part  of  the 
Governor  of  the  asylum  state.  [Ex  parte  Reggel,  114 
U.  S.  642.]  A  conclusion  flowing  from  the  rule  as  thus 
announced  is  that  the  demanding  Governor  is  the  only 
proper  person  to  determine  the  authenticity  of  papers 
incorporated  in  an  application  for  a  requisition.  While 
his  certification  does  not  make  the  charge  a  crime,  it  au- 
thenticates that  which  does  make  it  so  and  for  this  pur- 
pose it  is  conclusive.  [Kurtz  v.  State,  22  Fla.  36.]  While 
this  ruling  has  express  reference  to  a  charge,  by  parity 
of  reasoning  and  with  like  force  it  may  be  applied  to  a 
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sentence  or  judgment  rendered  upon  an  information  or 
an  indictment  which  has  not  been  satisfied.  In  re  Gertz, 
21  Hawaii,  526.] 

The  purpose  of  the  authentication  of  the  charge  is 
one  of  the  prerequisites  to  determine  whether  the  person 
sought  to  be  extradited  is  a  fugitive  from  justice,  and 
he  is  none  the  less  a  fugitive  whether  he  has  fled  before  or 
after  conviction.  It  is  held  in  Hughes  v.  Pflanz,  71  C. 
C.  A.  234,^138  Fed.  980,  that  the  term  ''charged  with 
crime''  as  used  in  the  Federal  Constitution  and  statute 
(Art.  14,  sec.  2,  Con.  U.  S.;  Sec.  5278,  3  Fed.  Stat. 
Ann.  p.  285),  is  used  in  its  broad  sense.  ''It  would," 
says  the  court,  "be  a  very  narrow  and  technical  con- 
struction to  hold  that  after  the  accusation,  and  before 
conviction,  a  person  could  be  extradited,  while  after 
conviction  which  establishes  the  charge  conclusively,  he 
could  escape  extradition.  The  object  of  the  provisions 
of  the  Constitution  and  statute  is  to  prevent  the  escape 
of  person  charged  with  crime,  whether  convicted  or  un- 
convicted, and  to  secure  their  return  and  punishment  if 
guilty.  Taking  the  broad  definition  of  'charged  with 
crime'  as  including  responsibility  for  crime,  the  charge 
would  not  cease  or  be  merged  in  the  conviction,  but  would 
stand  until  the  judgment  is  satisfied.  .  .  .  Any  other 
construction  would  prevent  the  return  of  an  escaped 
convict  upon  the  charge  on  which  they  had  been  sentenc- 
ed, and  defeat  in  many  instances  the  ends  of  justice." 
There  was  no  dearth  of  evidence  to  sustain  the  finding  of 
the  Governor  of  this  State  that  the  relator  was  a  fugitive 
from  justice.  One  who  is  shown  to  have  committed  a 
crime  in  one  state  and  when  sought  for  to  be  subjected  to 
criminal  process,  is  found  in  another  state,  is  under  the 
rulings  of  the  Supreme  Court  of  the  United  States,  a 
fugitive  from  justice.  [Ex  parte  Reggel,  114  U.  S.  642, 
29  Law  Ed.  250;  Roberts  v.  Reilly,  116  U.  S.  80,  21; 
Law  Ed.  544.]'  This  showing  constituted  a  prima-facie 
proof  of  the  fact,  that  he  was  a  fugitive.  [In  re  Cook, 
49  Fed.  833;  Hyatt  v.  N.  Y.,  188  U.  S.  691,  47  Law  Ed. 
657;  Marbles  v.  Creecy,  215  U.  S.  63.]     In  addition,  it 
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was  admitted  by  the  relator  not  only  in  his  pleadings,  but 
in  applications  made  to  the  Ohio  Board  of  Prison  Mana- 
gers that  while  under  sentence  for  a  felony  and  on  parole, 
he  had  violated  the  latter  and  had  fled  to  this  State. 
This  was  ample  to  satisfy  the  Governor  of  the  fact  and 
to  authorize  the  granting  of  the  requisition  and  the  is- 
suance of  the  warrant  for  the  relator's  arrest  and  de- 
livery to  the  agent  of  the  State  of  Ohio.  TJTe  are  not 
concerned  with  the  character  of  the  evidence  that  was 
adduced  to  authorize  the  Governor  to  grant  the  requisi- 
tion— the  character  of  same  not  having  been  prescribed 
by  the  Federal  statutes.  All  that  is  required  is  that  it 
be  satisfactory  to  the  mind  of  the  Governor.  [Munsey 
V.  aough,  196  U.  S.  364,  49  Law  Ed.  515;  Farrell  v. 
Hawley,  78  Conn.  150,  112  A.  S.  R.  98,  3  Ann.  Gas. 
874;  Ex  parte  Hoffstot,  180  Fed.  240,  218  U.  S-  665, 
54  Law  Ed.  120.]  Where,  therefore,  the  Governor  in 
his  warrant,  as  at  bar,  certifies  that  the  relator  is 
a  fugitive  from  justice,  a  prima-facie  case  arises,  to 
overthrow  which  evidence  must  be  adduced  by  the  re- 
lator, when  he  makes  the  issue  of  his  flight  in  a  habeas 
corpus  proceeding  to  secure  his  release.  [Ex  parte  Pelin- 
sky,  218  S.  W.  (Mo.)  809;  In  re  Keller,  36  Fed.  681; 
Eaton  V.  West,  34  C.  C.  A.  68,  91  Fed.  260;  State  v. 
Justus,  84  Minn.  237,  55  L.  R.  A.  325.] 

II.  It  is  further  contended  that  there  had  been  no 
showing  that  the  relator  was  paroled  or  that  the  same, 
if  granted,  has  been  revoked.  A  suflScient  answer  to 
these  contentions,  if  it  were  necessary  to  refute 
them  by  the  facts,  is  that  they  are  admitted  by 
the  relator  and  this  evidence  was  before  the  Governor 
of  this  State  when  he  granted  the  requisition.  An  equally 
potent  reason  why  these  contentions  are  not  entitled  to 
serious  consideration  is  that  it  devolved  upon  the  relator 
to  establish  them.  [Pettibone  v.  Nichols;  203  U.  S.  192, 
51  Law  Ed.  147,  7  Ann.  Cas.  1047.]  No  countervailing 
proof  of  any  character  was  offered  by  him.  The  proof 
made  to  the  Governor,  therefore,  became  conclusive  or 
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sufficiently  so  to  his  mind  to  sustain  his  action.  [Ex 
parte  Roselle,  222  S.  W.  (Tex.)  248;  Tiberg  v.  Warren, 
112  C.  C.  A.  596, 192  Fed.  458.]  As  was  said'in  effect  in 
Ex  parte  Carroll,  217  S.  W.  (Tex.)  382,  it  was  not  in- 
cumbent  on  the  respondent  to  prove  the  terms  of  the  re- 
lator's parole.  The  issuance  of  the  writ  by  the  Governor 
implies  that  it  was  rightfully  done  and  the  implication 
obtains  until  removed  by  proof.  Absent  any  proof  of 
parole,  the  other  documents  accompanying  the  applica- 
tion were  ample  to  sustain  the  granting  of  the  requisi- 
tion and  our  interference  therewith  would  be  unwarrant- 
ed. [McNichols  V.  Pease,  207  U.  S.  100,  52  Law  Ed.  121; 
Ex  parte  McDaniels,  76  Tex.  Cr.  Rep.  184,  173  S.  W. 
1018.]  If  it  had  been  permissible,  in  the  absence  of  a 
showing  that  relator's  parole  had  not  been  revoked  or 
was  unauthorized— a  question  we  do  not  decide — no  such 
proof  was  offered  by  the  relator  and  having  violated 
the  conditions  upon  which  his  freedom  from  actual  im- 
prisonment depended —about  which  there  is  no  question 
—he  is  in  no  better  position  than  if  he  had  escaped  by 
force.  [Ex  parte  Carroll,  supra;  Drinkall  v.  Spiegel, 
68  Conn.  441,  36  L.  R.  A.  486;  Ex  parte  Williams,  10 
Okla.  Cr.  436,  51  L.  R.  A.  (N.  S.)  668.]  The  two  last 
contentions  under  consideration  are  evidently  made  on 
the  assumption  that  the  relator's  extradition  is  sought 
for  violating  a  parole.  While  this  may  be  regarded  as  a 
moving  or  immediate  cause  of  his  extradition,  it  is  not 
the  offense  for  which  the  State  of  Ohio  demands  his  re- 
turn. [In  re  Gertz,  21  Hawaii,  526.]  Then  repeated 
statement  of  the  offense,  i.  e.,  the  non-support  of  minors 
—the  indictment  and  sentence  and  the  averments  con- 
tained in  the  formal  application  of  the  Governor  of  Ohio 
for  the  requisition,  leaves  no  doubt  as  to  the  grounds 
upon  which  relator's  return  is  sought. 

A  conviction  of  crime  was  a  necessary  condtion  prec- 
edent to  the  granting  of  a  parole.  The  one  measured  the 
punishment  and  the  other  was  a  manifest  of  the  law's 
clemency  in  its  enforcement.    So  long  as  the  terms  of 
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p&role  were  complied  with  the  clemency  continued 
•ative,  but  it  ceased  when  those  terms  were  violated, 
right  of  the  State  of  Ohio  to  the  relator's  return  was, 
efore,  based  upon  the  unsatisfied  judgment  of  con- 
on  against  him  which  entailed  imprisonment.  Upon 
Dwing  of  these  facts  without  more,  the  issuance  of  the 
lisition  would  have  been  authorized  and  the  incident 
he  was  at  large  physically,  instead  of  being  indurance 
a  he  forfeited  his  right  to  clemency,  was  a  matter 
which  the  Governor  of  this  State  need  not  con- 
himself.  If  the  parole  constituted  a  reason  or 
md,  why  the  requisition  should  not  have  been  grantee^ 
ence  in  regard  thereto  should  have  been  offered  by 
relator  [Commonwealth  v.  Sheriff,  38  Penn.  Co.  Ct. 
None  was  offered  and  the  original  and  the  attested 
jments  made  a  part  of  the  application,  sustained  the 
Brnor  's  action.  There  is  no  merit  in  the  application 
habeas  corpus  and  the  prisoner  is  remanded  to  the 
3dy  of  the  agent  of  the  State  of  Ohio.  It  is  so 
red.  All  of  the  judges  concur,  except  Woodson,  J., 
fitting. 
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CASES  ARGUED  AND  DETERMINED 

BY  THE 

SUPREME  COURT 

OP   THE 

STATE  OF  MISSOURI 

AT  THE 

OCTOBER  TERM,  1921. 


THE  STATE  ex  inf.  McALLISTER,  Attorney-General, 
ex  rel.  CHARLES  D.  COLE  et  al.,  v.  NORBORNE 
LAND  DRAINAGE  DISTRICT  COMPANY  OF 
CARROLL  COUNTY. 

In  Banc,  October  10,  1921. 

1.  QTTO  WABBAKTO:  How  Far  a  Bemedy.  The  writ  of  quo  warranto 
is  usually  employed  for  trying  the  title  to  a  corporate  franchise 
or  to  a  corporate  or  public  office;  It  is  not  primarily  an  action 
in  the  interest  of  an  individual,  but  is  intended  to  protect  the 
public  generally  against  the  unlawful  usurpation  of  franchises  or 
offices;  and  is  not  in  any  sense  a  writ  of  correction  or  review. 

2.  :  Drainage  District:  Annulling  Judgment  Extending  Bound- 
aries. A  proceeding  by  quo  warranto,  brought  in  the  Supreme 
Court  by  the  Attorney-General,  is  not  the  remedy  for  annulling  the 
judgment  of  the  circuit  court  extending  the  boundaries  of  a  drain- 
age district  to  include  the  lands  of  the  relators  at  whose  Instance 
the  suit  is  instituted.  The  respondent  being  a  corporation,  the 
court  is  limited  on  quo  warranto  to  determining  by  what  right  it 
wrongfully  or  illegally  exercises  certain  franchises,  or  to  ousting  it 
from  the  right  to  be  a  corporation  for  an  abuse  or  non-user  of 
franchises  granted,  and  cannot  review  the  Judgment  of  the  circuit 
court  extending  the  boundaries. 

(91) 
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3.  :  :  :   Jorisdiction:  Errors.     Where  the  circuit 

court  acquired  jurisdiction,  relators  had  an  opportunity  to  be  heard 
and  all  the  requirements  of  Section  4  of  the  Circuit  Court  Drainage 
District  Act  of  1913  governing  the  matter  of  extension  were  com- 
plied with,  mere  erroneous  findings  of  fact  or  errors  of  judgment 
will  not  afford  sufficient  ground  for  annulling  by  quo  warranto 
the  judgment  extending  the  boundaries  to  include  relators'  lands; 
but  in  the  absence  of  fraud,  the  judgment  must  be  considered  as 
conclusive. 

4.  :    :    Limited   Bight   to  Beview.     The   Circuit   Court 

Drainage  District  Act  of  1913  being  special  and  independent  of  the 
civil  code,  and  the  right  of  an  appeal  to  review  the  judgment  of 
a  circuit  court  relating  to  a  drainage  district  being  limited  to 
the  specific  matters  by  it  mentioned,  the  right  to  review  the  judg- 
ment of  the  circuit  court  extending  the  boundaries  of  a  drainage 
district  is  likewise  limited,  and  will  not  be  extended  to  make  the 
writ  of  certiorari  or  quo  warranto  available  for  that  purpose. 

Quo  Warranto. 
Writ  quashed. 

Paul  D.  Kitt  and  Perry  S,  Rader  for  informants. 

(1)  Quo  warranto  is  a  direct  proceeding  by  the 
State  and  is  available  for  nullifying  the  exercise  of  legis- 
lative power  by  a  municipality,  or  by  the  legislative 
agent,  in  this  case  the  circuit  court.  Sec.  2066,  R.  S. 
1919;  Sec.  2631,  R.  S.  1909;  State  ex  inf.  Killam  v. 
Colbert,  273  Mo.  198,  209;  Black  v.  Early,  208  Mo.  308; 
State  ex  rel.  v.  Wilson,  216  Mo.  275;  State  ex  rel.  v. 
Gravel  Road  Co.,  187  Mo.  446;  State  ex  rel.  Brown  v. 
Westport,  108  Mo.  582;  State  ex  rel.  v.  Westport,  116 
Mo.  582;  Lehigh  P;  &  T.  Co.  v.  Town  of  Lehigh,  156 
Iowa,  387,  398.  (2)  To  nullify  the  attempted  exten- 
sion of  its  corporate  limits,  the  suit  should  be  brought 
directly  against  the  corporation.  23  Am.  &  Eng.  Ency. 
Law,  p.  622,  b;  City  of  East  Dallas  v.  State  ex  rel.  Putz, 
73  Tex.  370;  People  v.  Peoria,  166  IJl.  517;  State  ex 
rel.  White  v.  Small,  131  Mo.  App.  470;  State  ex  inf. 
V.  Fleming,  148  Mo.  9,  12;  State  ex  inf.  v.  Fleming, 
158   Mo.   567;   State   ex   inf.   Major  v.   Kansas   City, 
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233  Mo.  171;  State  ex  inf.  v.  Woods,  233  Mo.  382. 
(3)  It  has  been  ruled  by  this  court  that  the  extension, 
by  the  judgment  or  decree  of  a  circuit  court,  of  the 
boundary  lines  of  a  drainage  district  organized  under 
the  Act  of  1913,  is  an  exercise  of  legislative  power  by  an 
administrative  agent.  State  ex  rel.  Manion  v.  Dawson, 
225  S.  W.  97.  (4)  The  judgment  of  the  circuit  court 
of  August  12,  1918,  extending  the  boundary  lines  of  re- 
spondent drainage  district  so  as  tp  add  relators'  lands 
and  other  lands,  being  an  exercise  of  legislative  power 
by  an  administrative  agent,  was  not  res  adjudicata. 
State  ex  inf.  v.  Fleming,  147  Mo.  2,  11;  State  ex  rel. 
White  V.  SmaU,  131  Mo  App.  470;  State  ex  inf.  v.  Calbert, 
273  Mo.  198;  State  ex  rel.  v.  Wilson,  216  Mo.  215,  275; 
Kayser  v.  Trustees  of  Bremen,  16  Mo.  88;^  Woods  v. 
Henry,  55  Mo.  560;  State  ex  rel.  v.  MeReynolds,  61  Mo. 
203;  State  ex  inf.  v.  Woods,  233  Mo.  357.  (5)  The 
Circuit  Court  of  Carroll  County,  in  rendering  its 
decree  extending  the  boundary  lines  of  the  drainage 
district,  was  not  a  court  possessed  of  general  common- 
law  jurisdiction,  but  was  an  inferior  court  or  tribunal, 
possessed  of  no  power  except  what  was  expressly  con- 
ferred upon  it  by  statute,  and  all  facts  conferring  upon 
it  power  to  extend  the  boundaries  must  affirmatively  ap- 
pear upon  the  face  of  the  proceedings.  Zeibold  v. 
Foster,  118  Mo.  349;  Ry.  Co.  v.  Campbell,  62  Mo.  585; 
State  V.  Metzger,  26  Mo.  65 ;  Edmonston  v.  Kite,  43  Mo. 
176;  ScheU  v.  Leland,  45  Mo.  289;  Iba  v.  H.  &  St. 
J.  Railroad,  45  Mo.  469 ;  Haggard  v.  Att.  &  Pac.  Railroad, 
63  Mo.  302;  Fisher  v.  Davis,  27  Mo.  App.  321;  State  ex 
rel  V.  St.  Louis,  1  Mo.  App.  503;  Michael  v.  St.  Louis, 
112  Mo.  610;  Cunningham  v.  Pac.  Railroad,  61  Mo.  33; 
Jefferson  Co.  v.  Cowan,  54  Mo.  234;  Woods  v.  Boots,  60 
Mo.  546.  All  jurisdictional  facts  must  aflSrmatively  ap- 
pear upon  the  face  of  the  proceedings  and  no  presump- 
tions are  indulged  as  to  matters  not  so  appearing.  State 
ex  rel.  v.  Wilson,  216  Mo.  277;  State  ex  inf.  v.  Woods, 
233  Mo.  377;  State  ex  rel.  v.  Page,  107  Mo.  App.  213; 
State  ex  rel.  v.  Seibert,  97  Mo.  App.  218.    Furthermore, 
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'^No  court  or  officer  can  acquire  jurisdiction  by  the  mere 
assertion  of  it,  or  by  falsely  alleging  the  existence  of 
facts  on  which  jurisdiction  depends. ' '  Ex  parte  0  'Brien, 
127  Mo.  489 ;  People  v.  Cassels,  5  Hill  (N.  Y.)  164.  While 
the  Legislature  itself  might  organize  a  drainage  district 
composed  of  the  whole  state,  as  a  police  regulation  for 
the  promotion  of  the  public  health,  etc.,  it  cannot  delegate 
to  an  administrative  agent,  such  as  a  circuit  court,  such 
unrestricted  power ;  it  cannot  delegate  to  such  agent  the 
vital  power  to  capriciously  say,  as  its  opinion  serves, 
to  what  places  and  in  what  territory  the  statute  shall 
apply,  but  such  agent  has  no  power  except  such  as  is 
expressly  and  specifically  given.  Merchants  Exchange 
V.  Knott,  212  Mo.  616.  (6)  The  statutes  do  not  contem- 
plate that  a  drainage  district  organized  in  1899  and  re- 
organized under  the  Act  of  1913  in  1917  shall  have  power, 
after  its  reorganization,  to  extend  its  boundary  lines  to 
include  other  large  tracts.  They  contemplate  that  it 
shall,  after  its  reincorporation,  be  confined  to  the  same 
territory  embraced  within  its  boundary  lines  at  the  time 
of  its  organization  in  1899,  and  that  for  the  construction 
of  new  drainage  works  or  the  enlargement  of  those  then 
constructed  it  shall  amend  its  plan  for  reclamation  then 
adopted  and  levy  taxes  on  the  lands  contained  in 
the  district  then  organised.  Sees.  53  to  60,  Laws  1913, 
pp.  263-266;  Sees.  47  and  40,  Laws  1913,  p.  260;  Sees. 
16  and  37,  Laws  1913,  pp.  241,  254.  (7)  If  said  Section 
40  authorizes  the  extension  of  the  boundary  lines  of  an 
existing  drainage  district  so  as  to  include  other  large 
tracts,  and  the  conditions  prescribed  by  Section  2  must 
be  read  into  Section  40,  then  the  petition  filed  by  the 
board  of  supervisors  to  extend  the  boundaries  will  not 
authorize  the  circuit  court  to  entertain  it  unless  it  shows 
on  its  face  (1st)  that  the  lands  to  be  added,  together  with 
those  already  contained  in  the  district,  constitute  one 
contiguous  body,  or  drainage  unit,  of  swamp,  wet  or  over- 
flowed lands,  or  lands  subject  to  overflow,  and  (2nd)  that 
the  purpose  of  extending  the  boundaries  is  to  reclaim  the 
lands  to  be  added  from  the  effects  of  water  either  (a) 
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for  agricultural  or  sanitary  purposes  and  (b)  to  pro- 
mote the  public  health,  convenience  or  welfare,  or  (c) 
to  conserve  some  other  public  utility  or  benefit,  and  (3rd) 
that  the  owners  of  a  majority  of  the  acres  to  be  added 
have  consented  to  the  extension,  either  by  joining  in  the 
petition  or  by  filing  their  separate  written  consent.  State 
ex  mf.  V.  Woods,  233  Mo.  357;  32  Cyc.  1424.  (a)  All 
jurisdictional  facts  must  affirmatively  appear  upon  the 
face  of  the  proceedings  and  no  presumptions  are  indulged 
as  to  matters  not  so  appearing.  State  ex  rel.  v.  Wilson, 
216  Mo.  277;  State  ex  inf.  v.  Woods,  233  Mo.  377;  State 
ex  rel.  v.  Page,  107  Mo.  App.  213 ;  State  ex  rel.  v.  Seibert, 
97  Mo.  App.  213;  Ry.  Co.  v.  Campbell,  62  Mo.  588;  Ellis 
Pac.  Ry.  Co.,  51  Mo.  203;  Ry.  Co.  v.  Young,  96  Mo.  39; 
Leslie  v.  St.  Louis,  47  Mo!  474 ;  Nishnabotna  Drain.  Dist. 
V.  Campbell,  154  Mo.  157.  (b)  The  supervisors'  petition 
to  extend  did  not  show  upon  its  face  the  affirmative 
facts  necessary  to  authorize  the  circuit  court  to  entertain 
it.  It  did  not  show  either  (a)  that  the  lands  to  be  added 
were  a  part  of  the  contiguous  body,  or  drainage  unit,  of 
which  the  lands  in  the  organized  district  was  the  other 
part,  or  (b)  that  the  purpose  of  the  extension  was  to 
promote  some  public  purpose  or  (c)  that  the  owners  of 
a  majority  of  the  acres  to  be  added,  or  the  owners  of  any 
of  them,  had  consented  to  the  extensions,  (c)  The 
record  clearly  establishes  that  the  owners  of  a  lAajority 
of  the  acres  to  be  added  had  not  consented  to  the  exten- 
sions, (d)  By  no  fair  construction  can  the  words  **  con- 
tiguous body"  used  in  Section  2  of  the  Act  of  1913  be 
expanded  to  include  relators'  lands,  or  the  two  large 
vracts  in  Carroll' County,  each  eight  to  ten  miles  in  length 
and  connected  by  the  long  narrow  neck  four  or  five  miles 
long  and  only  a  few  hundred  yards  wide.  The  annexa- 
tion of  those  two  tracts  to  the  district  affects  relators' 
property  interests,  for  their  lands  added  must  be  taxed 
to  pay  for  the  construction  of  the  drainage  works  for 
those  two  widely  separated  tracts.  IngersoU  on  Public 
Corporations,  pp.  151  et  seq.;  Traux  v.  Pool,  46  Iowa, 
256;   Elsberry  Drain.  Dist.' v.  Harris,  267  Mo.  153.     (e) 
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The  word  *^ adjacent"  used  in  Section  9  of  the  Act  of 
1913,  and  in  the  notice  prescribed  by  Section  40,  means 
adjoining,  next  to,  close  to,  in  proximity  to  the  boundary 
lines.  It  means  the  lands  which  the  engineer's  survey 
reveals  should  have  been  included  in  and  described  by  the 
articles  of  association,  but  were  omitted  therefrom  in  a 
mistaken  apprehension  of  just  what  lands  constituted  the 
** contiguous  body"  which  Section  2  prescribes  may  be 
organized  into  a  drainage  district.  It  is  only  those  lands 
that  can  be  added  by  the  extension  of  the  boundary  lines. 
The  words  '* adjacent  to"  used  in  the  notice  prescribed 
by  Section  40  refer  back  to  and  mean  the  same  thing  as 
the  words  *^ adjacent  thereto"  used  in  Section  9,  and  it 
is  only  the  lands  *' adjacent  to"  the  boundaries  described 
in  the  articles  of  association  that  can  be  added  by  the 
extension  of  the  boundaries.  Relators'  lands,  three  miles 
square,  were  not  '* adjacent  to"  the  lands  of  the  reorgan- 
ized district,  (8)  In  no  event  can  the  boundary  lines  of 
a  drainage  district  be  extended  to  include  other  great 
tracts,  against  the  consent  of  the  owners  of  the  lands  to 
be  added,  unless  (a)  the  extension  is  necessary  for  the» 
proper  reclamation  and  eflScient  drainage  of  the  lands 
contained  in  the  district,  and  (b)  the  lands  contained 
within  the  extensions  will  be  benefited  by  the  construction 
of  the  drainage  works  contemplated  by  the  adopted  plan 
for  reclamation.  Elsberry  Drainage  Dist.  v.  Harris,  267 
Mo.  139;  Myles  Salt  Co.  v.  Iberia  Drain.  Dist.,  239  U.  S. 
485.  (9)  If  Sec.  40  of  the  Act  of  1913  is  not  a  mere 
correction  statute,  and  authorizes  the  circuit  court,  upon 
the  petition  of  the  supervisors  alone,  to  extend  the  bound- 
aries of  an  organized  drainage  district  so  as  to  include 
other  large  tracts  of  land,  without  the  consent  of  the 
owners  or  any  of  them,  then  said  Section  40  denies  to 
the  owners  of  the  lands  so  added  the  immunities  and 
privileges  and  the  equal  protection  of  the  laws  guaran- 
teed to  them  by  the  Fourteenth  Amendment  of  the  Con- 
stitution of  the  United  States,  in  that  it  divides  a  nat- 
ural class,  the  owners  of  land  in  the  same  **  contiguous 
body,"  into  two  subdivisions  ^nd  administers  the  law  in 
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one  way  for  one  subdivision  and  in  another  way  to  the 
other  subdivision,  in  that  Section  2  enables  the  owners 
of  a  majority  of  the  acres  in  the  body  proposed  to  be 
organized  into  a  drainage  district  to  prevent  its  incor- 
poration by  the  mere  negative  act  of  withholding  their 
signatures  from  the  articles  of  association,  and  Section 
40  denies  to  the  owners  of  a  majority  of  the  acres  in  the 
lands  to  be  annexed  the  right  to  defeat  the  extension  of 
it  bouhdaries  by  refusing  to  consent  thereto,  and  per- 
mits the  extension  against  the  written  protest  of  the 
owners  of  all  the  lands  within  the  proposed  extended 
territory.  State  v.  Thomas,  138  Mo.  95;  State  v.  Walsh, 
136  Mo.  400,  407;  Cooley  on  Constitutional  Law  (6  Ed.) 
sees,  481,  483;  State  V.  Julow,  129  Mo.  163,  176;  Van 
Riper  v.  Parsons,  40  N.  J.  L.  1;  State  ex  rel.  v.  Rail- 
road, 195  Mo.  245;  Gulf  Ry.  Co.  v.  Ellis,  165  U.  S.  150; 
State  V.  Loomis,  115  Mo.  307;  Barbier  v.  Connolly,  113 
U.  S.  31;  State  v.  Haun,  61  Kan.  154;  Ry.  Co.  v.  Mat- 
thews, 174  U.  S.  107;  Southern  Ry.  Co.  v.  Greene,  216* 
U.  S.  400,  412;  Cotting  v.  K.  C.  Stock  Yards  Co., 
183  U.  S-  79;  Connolly  v.  Union  Sewer  Pipe  Co.,  184 
U.  S.  556,  560;  Ry.  Co.  v.  Vosburg,  238  U.  S.  56; 
Myles  Salt  Co.  v.  Iberia  Drain.  District,  239  U.  S. 
484;  Minnesota  V.  Barber,  136  U.  S.  313,  319.  (10)  . 
The  judgment  of  the  circuit  court  of  August  12,  1918, 
by  which  the  boundary  lines  of  respondent  drainage  dis- 
trict, containing  14,400  acres,  was  extended,  upon  the  peti- 
tion of  the  supervisors  alone,  to  annex  23,952.42  other 
acres  thereto,  the  lands  so  added  including  over  2800  acres 
of  farm  lands  and  43  town  lots  belonging  to  relators, 
none  of  which  had  ever  overflowed,  and  subjecting  said 
lands  to  taxation  to  pay  for  drainage  works  already 
planned  by  supervisors  in  whose  election  the  owners  of 
the  lands  annexed  have  no  voice,  and  done  without  the 
consent  of  any  of  them,  and  against  the  written  protest 
of  relators,  was  an  arbitrary  and  unreasonble  exercise 
of  legislative  power,  was  an  abuse  of  the  law,  even  if 
it  permits  the  boundary  of  a  drainage  district  to  be 
extended  to  include  other  large  tracts,  and  was  oppres- 
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sive;  and  if  said  Section  40  permits  such  an  extension 
it  is  so  palpably  unjust  and  oppressive  as  to  be  void. 
Heineman  v.  Sweat,  130  Ark.  70 ;  Coffman  v.  St.  Francis 
Drain.  Dist.,  83  Ark.  54;  French  v.  Barber  Asph.  Pav. 
Co.,  181  U.  S.  324;  Kelly  v.  Meeks,  87  Mo.  396;  Corrigan 
V.  Gates,  68  Mo.  544;  Copeland  v.  St.  Joseph,  12(5  Mo. 
431;  State  ex  inf.  v.  Kansas  City,  233  Mo.  162;  State 
ex  rel.  v.  Mining  Co.,  262  Mo.  504;  City  of  Plattsburg 
v.  Riley,  42  Mo.  App.  23 ;  City  of  Cape  Girardeau  v.  Riley, 
72  Mo.  223;  City  of  Tarkio  v.  Cook,  120  Mo.  9;  Elsberry 
Drain.  Dist.  v.  Harris,  267  Mo.  148;  State  ex  rel  v. 
Birch,  186  Mo.  219;  Commerce  Trust  Co.  v.  Blakely,  274 
Mo.  52;  State  ex  rel., v.  Reynolds,  61  Mo.  203;  City  of 
Orlando  v.  Orlando  W.  &  L.  Co.,  50  t'la.  207;  1  McQuillin 
on  Municipal  Corporations,  sees.  267,  269;  McCloskey 
V.  State  ex  rel.,  23  S.  W.  (Tex.)  518;  St.  Louis  v.  Pack. 
Co.,  141  Mo.  376,  384;  St.  Louis  v.  Dorr,  145  Mo.  466; 
Hays  V.  Poplar  Bluff,  263  Mo.  516;  St.  Louis  v.  Theatre 
Co.,  202  Mo.  699.  (a)  Section  40  itself  is  palpably 
arbitrary.  It  fixed  no  limit  to  which  the  boundaries  may 
be  extended.  It  permits  extensions  to  any  extent  without 
the  consent  of  the  owners  of  any  of  the  lands  to  be  added, 
and  even  against  the  written  protest  of  all  of  them.  It 
in  effect  requires  the  court  to  enter  a  decree  extending 
the  boundaries  whenever  a  petition  is  filed  and  notice 
given,  for  it  says  that  ''the  court  shall  .  .  .  enter 
its  decree  according  to  its  findings,"  and  in  no  way  in- 
dicates what  ''its  findings''  shall  consist  of.  Gast  Realty 
Co.  V.  Schneider  Granite  Co.,  240  U.  S.  58,  59;  Myles 
Salt  Co.  V.  Iberia  Drain.  Dist.,  239  U.  S.  478;  Bowers  v. 
Smith,  111  Mo.  65;  State  ex  rel.  v.  Railroad,  105  Mo. 
App.  213;  Ililgert  v.  Barber  Asph.  Pav.  Co.,  107  Mo. 
App.  393.  (b)  The  extension  of  the  boundaries  of  re- 
spondent drainage  district,  containing  14,400  acres,  to 
include  23,952.42  other  acres,  even  though  the  statute  in- 
vested the  court  with  power  to  add  other  large  tracts, 
was  a  flagrant  abuse  of  the  power  invested  in  the  circuit 
court,  and  was  totally  at  variance  with  the  spirit  of  fair- 
ness that  pervades  all  other  sections  of  the  Act  of  1913* 
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Branson  v.  Bnsh,  251  U.  S.  190 ;  Lancaster  v.  Police  Jury, 
254  Fed.  189,  190;  Wright  v.  Police  Jury,  264  Fed.  712. 
(c)  This  court  has  the  undoubted  right  to  determine 
whether  the  decree  extending  the  boundaries  was  a 
reasonable  exercise  of  the  administrative  power  of  the 
circuit  court.  American  Tob.  Co.  v.  St.  Louis,  274  Mo. 
375  (Syl.  5),  477,  526;  Union  Cemetery  Assn.  v.  Kansas 
City,  252  Mo.  466,  499.  (d)  And  oppressive  or  un- 
reasonable exercise  of  administrative  power  will  be  an- 
nulled by  quo  warranto,  which  is  a  direct  attack  on  the 
order  or  decree  bj^  which  it  is  done.  McGhee  v.  Walsh, 
249  Mo.  268  (Syl.  10),  286,  289;  State  ex  inf.  Jones 
V.  Light  &  Devel.  Co.,  246  Mo.  618 ;  Skinker  v.  Heman, 
148  Mo.  255;  Cooley  on  Taxation  (3  Ed.),  pp.  1256- 
1258.  (e)  A  comparison  of  Section  40  with  other  stat- 
utes shows  that  it  has  always  been  the  policy  of  the 
Legislature  to  make  the  extension  of  the  corporate  lim- 
its of  a  municipal  or  quasi-municipal  corporation  de- 
pendent, either  upon  the  consent  of  the  owners  of  the 
lands  to  be  added,  or  of  the  qualified  voters  within  the 
corporate  limits  of  the  public  corporation  whose  cor- 
porate limits  are  to  be  extended  to  annex  other  lands; 
and  that  Section  40  is  totally  out  of  harmony  with  the 
long  expressed  policy  of  the  State  as  evidenced  by  many 
statutes.  Sees.  4467,  4698,  7973,  8894,  E.  S.  1919;  Mo. 
Const.  Art.  9,  sec.  16;  Sees.  8207,  8375,  8398,  R.  S.  1919; 
Mo.  Const.  Art.  9,  sec.  3;  Sees.  10832, 11199, 11210, 11252, 
11254,  R.  S,  1919;  Barber  Asph.  Pav.  Co.  v.  Meservey, 
103  Mo.  App.  194 ;  Southwest  Mo.  Light  Co.  v.  Scheurich, 
174  Mo.  242;  Ex  parte  Corirades,  185  Mo.  423;  State  v. 
Bengsch,  170  Mo.  108.  (11)  Section  40  of  the  Act  of 
1913,  Laws  1913,  page  254,  under  which  alone  the 
boundary  lines  of  any  drainage  district  can  be  extended 
to  include  lands  not  described  by  and  included  in  the 
articles  of  association  and  decree  of  the  court  incorporat- 
ing the  district,  is  a  mere  correction  statute,  designed 
and  intended  to  provide  means  and  methods  for  correct- 
ing errors  in  the  decree  incorporating  the  district,  by 
extending  its  boundaries  to  include  lands  which  ought  to 
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been  described  in  the  articles  and  in  the  decree, 
ere  erroneously  or  inadvertently  omitted  there- 
aiid  does  not  authorize  the  circuit  court  to  extend 
mndaries  to  include  other  great  tracts.  If  said 
n  40  is  a  correction  statute,  in  the  sense  stated, 
he  judgment  of  August  12,  1918,  extending  the 
aries  of  the  Norborne  Drainage  District  to  include 
.42  acres,  including  the  lands  of  relators,  was  void 
;e  of  a  lack  of  legislative  authority  in  the  court  to 
'  it.  That  Section  40  is  a  mere  correction  statute, 
ed  to  give  the  circuit  court  power  to  correct  mis- 
in  the  preceding  proceedings,  and  was  not  meant 
power  the  court  to  increase  an  organized  district 
ee  times  its  organized  size,  is  made  manifest' by 
considerations,  thus:  (a)  By  a  careful  study  of 
ction  as  a  whole  and  the  words  used  therein.  The 
lirteen  lines  of  the  section  express  judicial  powers, 
ily  the  next  three  are  used  to  express  the  legisla- 
)wers,  which  is  a  power  rarely  committed  to  circuit 
,  and  if  the  words  used  to  express  it  really  mean 
t  the  court  with  power  to  annex  great  tracts  of 
hey  become  the  most  important  words  of  the  sec- 
ad  overshadow  everything  else  in  it.  (b)  Down 
last  semicolon  in  the  section  it  is  clearly  and  un- 
:ably  a  correction  statute.  From  that  point  on  the 
ion  reads:  **0r  said  petition  may  ask  that  the 
ary  lines  be  extended  so  as  to  include  lands  not 
bed  by  and  included  in  the  articles  of  association 
cree  of  the  court  incorporating  the  district."  This 
ce,  taken  in  connection  with  what  precedes,  reads 
parenthetical  or  explanatory  clause,  indicating  that 
wer  *'to  amend  its  former  decree"  is  to  be  con- 
i  as  embracing  corrections  in  the  boundary  lines ; 
anyw^here  in  the  entire  act  the  court  is  givien 
to  extend  the  boundaries  so  as  to  include  other 
)odies  of  land  it  is  to  be  found  in  that  one  sentence. 
3  '*said  petition."  What  petition  is  meant?  The 
letition  previously  mentioned  is  one  that  may  be 
y  the  board  of  supervisors,  or  **  owners  of  land 
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adjacent  to  the  district."  Either  the  board  or  adjacent 
owners  may  file  a  petition  to  extend  the  boundaries.  The 
words  apply  alike  to  both.  There  is  no  difference.  Does 
this  language  mean  that  the  boundary  lines  can  be  ex- 
tended to  include  other  large  tracts,  upon  the  petition 
of  **  owners  of  land  adjacent  to  the  district"  alone  I  To 
so  hold  would  be  a  startling  interpretation  of  the  statute. 
If  the  power  is  given  to  extend  beyond  mere  corrections 
of  mistakes,  then  the  section  authorizes  the  court,  upon 
the  petition  of  owners  of  lands  adjacent  to  one  side  of  the 
district,  to  have  its  boundaries  extended  to  include  large 
bodies  of  land  adjacent  to  the  other  side  of  the  district. 
And  that  can  be  done  without  including  their  own  lands. 
In  fact,  the  lands  to  be  included  are  not  required  to  be 
** adjacent"  to  the  district  at  aU;  it  only  requires  the 
petitioners  to  be  adjacent  owners  or  supervisors.  Any 
lands  not  described  in  the  decree  can  be  included,  even 
though  they  lie  in  another  part  of  the  State.  Could  the 
other  owners  of  land  in  Ray  County  adjoining  the  western 
boundary  of  the  oi;ganized  district  alone  have  filed  a 
petition  asking  the  court  to  extend  the  boundaries  east- 
ward from  the  east  side  of  the  district  eighteen  or  twenty 
miles,  to  include  20,000  acres  in  Carroll  County,  and  the 
court  upon  their  petition  alone  have  extended  the  bound- 
aries eastward  so  as  to  embrace  those  20,000  acres?  If 
it  authorizes  the  court  to  extend  the  boundaries  eastward 
to  include  20,000  acres  in  Carroll  County  upon  the  peti- 
tion of  the  board  alone,  it  would  have  authorized  the 
court  to  extend  them  eastward  so  as  to  include  those 
same  lands  if  a  petition  therefor  had  been  presented  by 
''owners  of  land  adjacent  to  such  district."  (c)  But 
the  subsequent  words  of  the  statute  do  not  apply  alike 
to  the  b'oard  and  adjacent  owners.  If  the  **  owners  of 
lands  adjacent  to  such  district"  whether  on  the  west 
side  or  east  side  of  the  district,  had  filed  their  petition 
to  extend  the  boundaries  to  annex  other  lands  to  the 
district,  whether  their  own  lands  or  other  lands,  or 
whether  adjacent  to  the  district  or  far  removed  from  it, 
notice  is  not  required  to  be  given  to  the  supervisors,  nor 
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are  the  supervisors  given  the  right  to  file  objections,  or 
to  be  heard,  (d)  The  section  does  not  say  the  lands  to 
be  added  are  to  be  lands  adjacent  or  contiguous  to  the 
district;  it  mentions  ** lands  not  described  by  or  included 
in  the  articles  of  association  and  the  decree  of  thQ  court 
incorporating  the  district"  as  those  that  may  be  added. 
Any  lands  anywhere  in  the  State  can  be  added,  if  any 
large  tract  can  be.  The  word  ** adjacent"  only  applies 
to  owners  who  may  file  a  petition;  ** owners  of  land 
adjacent  to  such  district"  may  file  a  petition  to  extend 
the  boundaries,  but  they  may  ask  that  any  lands  not 
already  included  in  the  district  may  be  added.  This 
much  is  clear  if  the  section  empowers  the  court  to  annex 
any  large  tract,  (e)  But  the  section  proceeds  to  require 
notice  to  be  given,  and  specifies  to  whom  the  notice  shall 
be  given.  It  says  that  notice  shall.be  given  **to  the  own- 
ers and  all  persons  interested  in  the  lands,  corporate  and 
other  property  in  and  adjacent  to drainage  dis- 
trict." The  board  of  supervisors  is  not  mentioned.  If 
a  petition  to  extend  the  boundaries  is  filed  by  owners 
of  adjacent  lands, '  notice  must  be  given,  but  the  board 
of  supervisors  is  not  among  those  to  be  notified;  the 
notice  is  to  **  owners  and  all  persons  interested  in  the 
lands  in  or  adjacent  to"  the  district.  The  last  three 
lines  of  the  page  (254)  give  to  owners  of  land  within  or 
without  the  district,  the  right  to  file  objections;  but  no 
such  right  is  given  to  the  board  of  supervisors,  (f) 
There  is  another  word  in  this  required  notice  which 
indicates  that  the  extension  was  not  to  include  large 
tracts  of  land.  It  is  the  word  '^adjacent."  The  section 
rec[uires  that  notice  be  given  *^to  the  owners  and  all 
persons  interested"  in  lands  in  or  ^* adjacent  to"  the 
drainage  district  as  organized.  The  word  *' adjacent'* 
does  not  mean  lands  three  or  four  miles  distant  from  the 
district.  It  does  not  mean  two  large  tracts  of  land — one 
extending  eight  or  nine  miles  eastward  from  the  eastern 
boundaries  of  the  district,  and  the  other  beginning  twelve 
or  fourteen  miles  east  of  the  eastern  boundary  and  ex- 
tending on  eastward  nine  or  ten  miles,  the  two  connected 
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by  a  narrow  strip  or  neck  only  a  few  hundred  yards 
wide  and  four  or  five  miles  long — as  is  shown  by  the  map 
(Exhibit  D)  in  this  case.  It  would  be  to  stretch  the  word 
'* adjacent"  clear  beyond  all  reasonable  interpretation  to 
give  to  it  any  such  expanded  meaning.  The  word  as 
here  used  means  adjoining.  The  lands  which  have  been 
erroneously  left  outside  the  boundaries  in  drawing  the 
articles  and  decree  would  be  ** adjacent''  to  the  district, 
and  they  are  the  only  lands  meant  by  this  word,  and  it 
was  only  the  owners  of  those  lands  and  the  lands  ^*in" 
the  district  that  were  to  take  notice  of  the  petition.  The 
word  ** adjacent"  as  there  used  is  one  of  limitation  and 
restriction,  not  of  expansion.  If  in  outlining  the  bound- 
aries of  the  district  in  the  articles  and  decree  a  tract  was 
erroneously  omitted,  such  tract  would  be  '* adjacent  to" 
the  district,  and  it  is  in  that  sense  the  word  ** adjacent"  is 
used,  and  to  give  the  word  that  interpretation  is  to  make 
it  entirely  consistent  with  everything  in  the  section  that 
precedes  or  follows  it.  (g)  AU  these  provisions  are 
.  consistent  with  proceedings  to  correct  errors  in  the  de- 
scriptions of  the  lands  embraced  in  the  district,  the  names 
of  their  owners  and  a  mistaken  boundary,  and  with 
amendments  in  the  Plan  for  Reclamation,  but  they  are 
not  consistent  with  an  intended  purpose  to  give  the  court 
power  to  extend  the  boundaries  to  include  other  ^reat 
tracts  If  this  section  was  meant  to  confer  that  great 
power,  the  one  sentence  that  confers  it  becomes  the  most 
inportant  part  of  the  whole  section,  pregnant  with  power, 
liable  to  be  abused  and  arbitrarily  used,  so  shuttled  into 
the  belly  of  the  section  as  to  suggest  concealment,  (h) 
If  Section  40  confers  on  the  circuit  court  the  legislative 
power  to  extend  the  boundaries  so  as  to  add  other  large 
tracts,  it  is  conferred  by  the  one  sentence :  **or  said  peti- 
tion may  ask  that  the  boundary  lines  of  said  district  be 
extended  so  as  to  include  lands  not  described  by  and  in- 
cluded in  the  articles  of  association  and  decree  of  the 
court  incorporating  the  district. ' '  If  those  words  author^ 
ize  one  large  extension,  they  would  authorize  any  number 
of  extensions;  if  they  mean  that  the  court  can  extend 
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the  boundary  lines  of  the  Norborne  Drainage  District  of 
14,400  acres  so  as  to  add  23,952.42  other  acres,  they  mean 
that  it  can,  by  successive  extensions,  extend  the  bound- 
aries eastward  to  the  mouth  of  the  Missouri  River  and 
northward  to  Iowa,  and  westward'  to  Kansas,  including 
uphill  and  bottom  lands,  prairies  and  river  valleys;  for 
none  of  such  lands  would  be  those  **  described  by  or  in- 
cluded in  the  articles  of  association  and  decree  of  the 
court  incorporating  the  district,"  and  this  section  does 
not  confine  the  extensions  to  **  swamp,  wet  or  overflowed 
lands  or  lands  subject  to  overflow,"  or  use  any  of  those 
words.  If  this  section  is  really  an  extension  statute,  vest- 
ing tbe  circuit  court  with  unresttictive  legislative  power 
unless  its  exercise  can  be  reviewed  by  qtio  ivarranto, 
there  is  no'reason  why  the  court  could  not,  upon  the.  peti- 
tion of  the  supervisors  or  the  owners  of  adjacent  land, 
extend  the  boundaries  of  the  Norborne  Drainage  District 
to  include  the  whole  State  of  Missouri.  And  yet  that  is  the 
absurdity  to  which  we  are  brought,  unless  this  statute  is 
held  to  be  a  mere  correction  statute,  authorizing  th^ 
court,  among  other  things,,  to  so  extend  the  boundary 
lines  as  to  include  in  the  district  lands  which  were  inad- 
vertently or  improperly  omitted  from  the  articles  and 
decree,    (i)    Section  40  on  its  face  contains  other  words 
which  indicate  that  it  is  a  correction  statute,  and  not  one 
to  annex  large  bodies  of  land  to  an  existing  district.    It 
says  that  its  purpose  is  to  make  ^*  proposed  changes,  a- 
mendments  and  corrections."    At  the  bottom  of  the  pnge 
(254)  it  says  that,  after  notice  given,  any  owner  of  land 
within  or  without  the  district,  which  **will  be  affected 
by  the  proposed  changes,  amendments  and  corrections, 
enumerated  in  the  petition,"  may  file  objections.     The 
'* petition"  referred  to  is  the  petition  of  the  board  of 
supervisors  or  of  adjacent  landowners  authorized  fur- 
ther up  in  the  section.   It  is  objections  to  ^*  proposed  chan- 
ges, amendments  and  corrections  enumerated  in  the  peti- 
.  tion"  that  may  be  filed.     There   is  nothing  in*  those 
words  to  indicate  that  the  petition  could  ask  that  immense 
tracts  of  land  be  added  to  the  district ;  they  indicate  the 
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exact  contrarj\  When  read  with  the  one  sentence  further 
up  stating  that  the  *  *  petition  may  ask  that  the  boundary 
lines  of  said  district  be  extended  so  as  to  include  lands 
not  described''  in  the  decree,  they  mean  that  ''changes^ 
amendments  and  corrections"  may  be  made  in  the  bound- 
ary lines  so  as  to  *  include  lands"  erroneously  omitted, 
(j)  All  the  foregoing  reasons  for  the  conclusion  that 
Section  40  is  a  mere  correction  statute  are  reenforced 
when  said  section  is  compared  with  other  sections  of  the 
act.  To  get  the  meaning  of  one  section  of  an  act  it  is 
necessary  to  read  it  and  other  sections  together.  Section 
40  and  the  other  sections  of  the  act  are  entirely  con- 
sistent, if  Section  40  is  held  to  be  a  mere  correction  sta- 
tute, but  radically  inconsistent  if  it  is  ruled  to  empower 
the  court  to  extend  the  boundaries  to  include  other  large 
tracts  of  land,  (k)  The  Act  of  1913  would  have  been  in- 
complete wdthout  a  correction  section.  A  reading  of  Sec- 
tions 9, 19, 12, 13  and  14,  makes  it  clear  that  the  board  of 
supervisors  having  adopted  a  **plan  for  reclamation," 
cannot  change  it.  Section  14  says  that  **the  commission- 
ers shall  have  no  p'ower  to  change  the  plan  for  reclamation 
heretofore  adopted,"  and  the  other  sections  make  it  clear 
that  neither  the  supervisors  nor  the  engineer,  nor  anyone 
else,  except  the  circuit  court,  can  change  it,  and  the  court 
can  do  so  only  on  the  petition  of  the  board  of  supervisors 
or  the  *^ owners  of  land  adjacent  to  such  district."  And 
yet,  in  the  very  nature  of  things,  as  the  construction  of 
the  drainage  works  progresses,  more  feasible  routes  may 
be  revealed,  more  efficient  levees  or  drains  may  become 
manifest,  more  practicable  methods  of  construction  may 
unfold,  and  hence  the  court  should  have  power  to  change 
or  amend  the  plan,  and  Section  40  is  the  only  section  that 
provides  for  such  changes.  In  drawing  the  articles  of 
association  and  decree  incorporating  the  district  mis- 
takes are  sure  to  occur.  It  is  easy,  for  instance,  to  make 
the  boundary  line  turn  at  a  quarter  section  corner  instead 
of  the  half  section  corner,  and  yet  that  one  little  mistake, 
if  not  corrected,  omits  a  forty  acres  and  frees  it  from 
taxation,  however  great  may  be  the  benefit  to  it  of  the 
drainage  works.     Hundreds  of  mistakes  may,  occur  in 
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ee  and  the  plan  for  reclama- 
**  errors,  omissions  or  other 
i  that  Section  40  was  enaet- 
ave  no  other  meaning.  (1) 
'  two  or  more  drainage  dis- 
olidated,  whenever  the  own- 
js  in  each,  at  separate  elec- 
te,  and  shall  present  a  peti- 
the  circuit  court.  The  evi- 
is  to  permit  the  owners  of 
ge  units,  which  after  their 
iistricts  are  found  to  con- 
us  body  of  swamp  or  wet 
since  the  same  ditches  that 
ae  will  also  drain  the  lands 
md  sharing  the  costs  of  the 
rainage  works  for  both  can 
sts  to  the  landowners.  The 
uch  a  situation  as  this  case 
eat  all  owners  of  land  alike, 
is  no  need  to  interpret  Sec- 
adaries  may  be  extended  to 
)n  the  petition  of  the  super- 
wners  alone.  Furthermore, 
quiring  the  owners  of  a  ma- 
•  two  organized  districts  to 
is  out  of  harmony  with  an 
f  Section  40  to  authorize  an 
as  large  as  either  of  them, 
7isors  alone,  and  against  the 
s.  That  section  also  pro- 
aew  board  of  supervisors*' 
cted,  but  neither  under  Sec- 
i  of  the  act  is  a  new  board 
however  great  is  the  tract 
e  lands  added  have  no  voice 
visors  until  their  five-year 
'.  Section  40,  if  anything 
tute,  vests  the  court  with 
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arbitrary  powers;  Section  45  regards  the  right  of  the 
landowners,  and  is  fair.  Section  45  makes  the  power 
of  the  court  to  consolidate  two  or  more  districts  absolute- 
ly dependent  upon  the  aflSrmative  vote  of  the  owners 
of  the  majority  of  the  acres  in  each  district  affected; 
Section  40  permits  the  court  to  extend  the  boundaries 
against  the  protest  of  every  owner  of  land  in  the  proposed 
extension.  Section  45  gives  to  the  owners  of  the  consoli- 
dated district  a  right  to  choose  new  supervisors  to  plan 
and  construct  the  drainage  work ;  Section  40  gives  to  the 
owners  of  the  lands  added  by  the  extensions  no  voice  in 
choosing  the  supervisors  who  are  to  construct  the  drain- 
age works,  make  the  contracts,  employ  the  engineer  and 
determine  the  costs,  but  requires  them  to  submit  to  the 
domination  of  supervisors  who  have  been  elected  by  the 
owners  of  pne-half  as  many  acres  as  they  themselves  o^ti. 
The  only  way  to  harmonize  the  two  sections  is  to  rule  that 
Section  40  is  only  a  correction  statute,  and  does  not 
authorize  the  extension  of  the  boundaries  to  include 
other  great  bodies  of  land;  if  that  is  done,  Section  40 
will  breathe  the  same  spirit  of  fairness  that  animates 
Section  45  and  every  other  section  of  the  act.  (m) 
Section  2  provides  that  a  drainage  district  cannot  be 
organized  until  articles  of  association  and  petition  are 
signed  by  the  owners  of  a  majority  of  the  acres  in  the 
contiguous  body.  Section  53  contains  a  like  provision 
in  reference  to  the  reorganization  of  an  existing  district. 
It  says  that  '^the  owners  of  a  majority  of  acreage  of  any 
existing  drainage  district"  must  sign  the  articles  of 
association  for  its  reorganization.  These  sections  mani- 
fest a  legislative  intent  that  the  organization  of  a  drain- 
age district  and  the  reorganization  of  an  existing  district 
is  made  to  depend  upon  the  consent  of  the  owners  of  a 
majority  of  the  acres  of  which  either  is  to  be  composed. 
Surely  the.  Legislature  never  intended,  in  the  same  act, 
i%  give  to  one  set  of  landowners  a  privilege  denied  to 
other  landowners  similarly  situated;  surely  it  never 
meant  that  the  owners  of  a  majority  of  14,400  acres  could 
prevent  the  organization  of  a  drainage  district,  by  the 
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aegative  act  of  withholding  their  signatures,  while 
J  owners  of  the  whole  of  23,952.42  acres  could  not 
it  the  annexation  of  all  those  lands  to  an  organized 
it  one-half  so  large,  by  the  affirmative  act  of  filing 
ions  to  the  extensions.  The  very  fact  that  Section 
^s  nothing  about  the  consent  of  the  owners  of  the 
to  be  added  should  compel  the  interpretation  that 
mere  correction  statute,  and  was  never  intended  to 
'  the  power  to  extend  the  boundaries  to  include 
large  tracts,  (n)  The  vesting  of  legislative  power 
:uit  courts  ig  new.  It  has  rarely  been  atteippted  in 
tate.  The  courts  of  most  states  have  frowned  upon 
tempt,  and  some  of  them  have  declared  it  prohib- 
y  constitutional  provisions  similar  to  Article  III 
•  Constitution,  which  says  that  the  legislative,  exe- 

and  judicial  powers  shall  each  be  **  confined  to  a 
ite  magistracy,  and  no  person  or  collection  of  per- 
charged  with  the  exercise  of  powers  properly  be- 
[g  to  one  of  those  departments,  shall  exercise  any 

properly  belonging  to  either  of  the  others,  except 

instances  in  this  Constitution  expressly  directed 
rmtted ; ' '  and  there  is  no  provision  directing  or  per- 
g  the  Legislature  to  authorize  the  vesting  of  the 
itive  power  of  extending  the  boundaries  of  a  drain- 
strict  in  circuit  courts.  Therefore,  it  should  not  be 
hat  the  Legislature  intended  by  Section  40  to  vest 
cuit  court  with  the  unrestricted  and  unlimited  legis- 
power,  upon  conditions  fixed  by  itself,  to  extend  the 
ary  lines  of  a  drainage  district.     To  do  so  would. 

render  Section  40  absolutely  void,  as  in  conflict 
mid  Article  III  of  the  Constitution.  Section  40 
5  construed  to  be  valid,  if  it  is  held  to  be  a  mere 
tion  statute,  otherwise  it  is  not  valid.  See  State 
.  V.  Colbert,  273  Mo.  216.  (o)  The  fact  that  said 
n  40  nowhere  makes  mention  of  the  consent  of  the 
^ners  w^hose  lands  are  to  be  added  is  a  potent  rea- 
•r  holding  said  section  to  be  a  mere  correction  sta- 
If  said  Section  40  authorizes  the  circuit  court  to  ex- 
he  boundaries  to  include  other  large  tracts,  even 
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tracts  twice  as  large  as  the  tract  embraced  in  the  district 
organized,  it  empowers  it  to  make  the  extension  though 
the  owner  of  every  acre  added  filed  a  written  protest.  The 
fact  that  such  owners  are  given  a  right  by  the  section  to 
file  written  objections  and  the  court  is  required  to  hear 
their  objections  does  not  alter  the  case,  for  the  section 
does  not  say  that  their  objections  shall  avail  anything, 
and  this  court  held  in  State  ex  rel.  Manion  v.  Dawson,  225 
S.  W.  97,  that  the  court  does  not  act  judicially  in  ruling  on 
the  objections ;  the  court  may  extend  the  boundary  lijies 
whatever  may  be  the  objection,  and  extend  them  though 
the  owner  of  every  acre  may  formally  objject,  and  extend 
the  boundaries  according  to  its  own  whims  and  caprice, 
for  the  section  says  that  ''the  court  shall  .  ...  enter 
its  decree  according  to  its  findings,"  without  prescribing 
what  those  findings  shall  include.  To  permit  the  bound- 
aries to  be  extended  to  include  other  great  tracts  without 
the  consent  of  the  owners  of  a  majority  of  the  acres  to  be 
added  is  to  bring  that  section  into  sharp  conflict  with  the 
spirit  of  Section  2  of  the  act,  which  permits  a  drainage 
district  to  be  organized  only  when  the  owners  of  a  majori- 
ty of  the  acres  of  the  contiguous  body  sign  the  articles  of 
association,  and  with  the  spirit  of  Section  45  (p.  259), 
which  permits  two  organized  districts  to  unite  and  con- 
solidate only  when  the  owners  of  a  majority  of  the  acres 
in  both  districts  vote  for  consolidation.  It  is  also  to 
bring  it  into  conflict  with  the  spirit  of  every  other  statute 
pertaining  to  the  extension  of  the  corporate  limits  of  a 
municipal  or  quasi-municipal  corporation,  (p)  A  drain- 
age district  is  not  organized  to  promote  the  public  health 
or  welfare;  those  pretended  public  purposes  are  only 
colorable.  It  is  organized  to  enhance  the  value  of  lands 
for  agricultural  purposes  on  the  theory  that  if  they  are 
drained  and  protected  from  overflow  waters  their  pro- 
ductivity will  be  increased.  It  is  a  taxing  corporation, 
pure  and  simple.  The  taxes  it  is  authorized  to  levy  have 
no  maximum  limit,  and  they  are  in  practice  higher 
than  any  other  kind  of  taxes  known  in  this  State — higher 
than  sewer  taxes,  or  special  road  district  taxes,  and  far 
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hool  or  county  taxes.  And  yet  this  Sec- 
zes  the  board  of  supervisors,  without  con- 
e,  to  lay  out  the  boundaries  of  proposed 
an  organized  district,  according  to  their 
leir  c(K  parte  judgments,  and  go  into  court 
he  lands  within  the  proposed  boundary 
this  taxing  corporation,  without  the  con- 
aers  or  any  of  them,  and  subject  them  to 
s,  to  construct  drainage  works  of  their 
)f  any  dimensions  and  character  they  may 
pon.  The  owners' of  the  lands  added  will 
in  choosing  any  of  these  supervisors  or 
ntil  after  the  location  and  dimensions  of 
orks  are  determined,  the  contract  let,  the 
md  the  amount  of  the  installment  tax  to 
ear  through  all  the  years  until  the  bonds 
i  has  been  fixed.  Surely  the  court  will 
itatute  so  totally  out  of  harmony  with  the 
ate  declared  through  many  years  by  many 
dred  subjects,  and  will  not  rule  at  all  that 
i  to  be  an  extension  statute,  but  was  in- 
aly  a  correction  statute,  (q)  If  Section 
le  circuit  court  to  extend  the  boundaries  of 
trict  to  include  other  large  tracts,  then  it 
court,  a  mere  administrative  agent  vested 
e  power,  *Ho  capriciously  say  to  what 
hat  territory  the  statute  shall  apply."  It 
circuit  judge  to  say  when  the  boundaries 
id,  and  another  to  deny  extension  when  the 
mces  exist;  it  authorizes  the  court  to  fix 
ipon  which  extension  shall  be  granted,  to 
lumber  of  acres  that  shall  be  annexed,  and 
11  be  excluded,  without  any  prescriptions 
;lature;  it,  indeed,  gives  to  this  adminis- 
the  power  to  bind  and  loose. ' '  The  Legis- 
t  to  be  charged  with  such  an  abusurdity,  if 
ible  construction  the  statute  can  be  given 
irpretation.  If  Section  40  is  construed  to 
action  statute,  authorizing  the  court,  upon 
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the  petition  of  the  board  of  supervisors,  or  the  owners 
of  land  adjacent  to  the  district,  to  correct  errors,  omis- 
sions or  mistakes  in  the  plan  for  reclamation  or  the  de- 
cree incorporating  the  district,  by  changing  the  bound- 
aries so  as  to  include  lands  which  were  not,  but  should 
have  been,  described  in  the  decree,  it  is  freed  from 
such  absurdity  and  arbitrary  capriciousness.  (r)  Sec- 
tion 40  being  a  mere  correction  statute,  how  far  may  the 
boundaries  be  extended  in  a  proceeding  in  court  to  cor- 
rect errors!  The  statutes  themselves  answer  the  ques- 
tion. All  the  other  sections  of  the  Act  of  1913,  wherever 
relevant,  must  be  read  in  order  to  ascertain  the  meaning 
of  the  few  words  in  Section  40  relating  to  a  petition  to 
extend  the  boundary  lines,  and  if  the  words  of  Sections  2, 
9, 10, 13  and*  40  are  considered  together  a  definite  answer 
may  be  found  to  this  question.  Section  2  permits  the 
organization  into  a  drainage  district  of  a  contiguous  body 
of  swamp,  wet  or  overflowed  lands,  or  lands  subject  to 
overflow.  No  other  lands,  except  such  as  form  a  part 
of  the  '* contiguous  body,''  can  be  included  in  the  district 
when  it  is  organized,  and  consequently  no  others  can  be 
added  by  a  subsequent  extension  of  its  boundaries.  But 
what  lands  constitute  the  ''contiguous  body,"  or  drainage 
unit!  That  is  not  always  an  easy  question  to  answer 
with  exactness  by  unscientific  men.  The  lands  supposed 
to  lie  in  the  drainage  unit  are  required  to  be  described 
and  their  owners  named,  and  the  boundary  lines  must  be 
stated,  in  the  articles  of  association.  Presumably  the  ar- 
ticles are  drawn  by  a  lawyer,  and  the  outline  of  the  dis- 
trict is  given  to  him  by  some  enterprising  persons  who  are 
the  moving  spirits  in  the  new  enterprise.  Neither  he  nor 
they  are  surveyors.  The  statute  does  not  require  a  sur- 
vey, or  a  topographic  chart,  showing  elevations  and  de- 
pressions, to  be  made  before  the  articles  are  drawn,  signed 
or  filed.  Without  such  survey  or  chart,  it  is  often  im- 
possible to  determine  with  exactness  just  what  lands  cop- 
stitute  the  drainage  unit,  or  will  be  benefited  by  drainage. 
Presumably,  all  parties  interested  will  iuv^lude  within  the 
boundaries  of  the  proposed  district,  as  stated  in  the  arti- 
cles, all  the  lands  which  make  up  the  contiguous  body,  but 
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ly  a  part  of  it  may  by  mistake,  because  of 
Lew  of  their  altitude,  be  omitted  or  includ- 
tion  4,'the  owner  of  any  tract  erroneously 
right  to  object  to  the  inclusion  of  his  land 
but  the  owner  of  any  tract  erroneously 
right  to  object  to  its  omission.  Under 
he  court  may  exclude  any  tract  erroneous- 
:he  articles,  and  then  organize  the  district ; 
ion  5  the  circuit  clerk  gives  notice  to  the 
ose  lands  have  been  included  in  the  dis- 
id  elect  supervisors;  and  under  Section  9 
are  required  to  appoint  a  competent  civil 
ion  9  requires  this  civil  engineer  to  make 
surveys  of  the  lands  within  the  boundary 
itrict,  as  described  by  the  articles  of  asso- 
all  lands  adjacent  thereto  that  may  or 
ed  or  reclaimed  in  part  or  in  whole  by 
irainage  that  may  be  outlined  and  adopt- 
equired  to  make  maps  and  profiles,  and  to 
I  for  reclamation  ^*for  drainage,  leveeing 
the  lands  described  in  the  articles  or  adja- 
Here  the  words  *' adjacent  thereto"  ap- 
3t  time  in  the  act.  Here  for  the  first  time 
nt  for  a  survey  and  maps  and  profilean 
n  making  the  surveys  and  profiles,  show- 
Dn  of  the  various  tracts,  has  discovered 
jacent  to  the  district  which  will  be  re- 
ile  or  in  part,  by  any  system  of  drainage 
tlined  for  draining  the  lands  contained  in 
3ction  10  restricts  the  board  of  super vis- 
)tion  of  a  plan  for  reclamation  that  will 
ds  ** contained  in  the  district  organized.-' 
ition  of  the  lands  contained  in  the  district 
rding  to  any  plan  that  *'may  be  outlined 
will  also  reclaim  some  lands  ** adjacent" 
In  other  words,  the  engineer,  by  his  sur- 
ly and  accurately  made,  has  discovered 
racts  lying  alongside  of  the  district,  that 
le  *' contiguous  body, "  that  were  not  de- 
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scribed  in  the  articles,  or.  included  within  the  boundaries 
stated  therein,  but  were,  as  shown  by  his  survey,  erron- 
eously omitted  therefrom,  but  should  have  been  included 
therein,  because  by  any  feasible  plan  for  reclamation  he 
can  outline  they  will  be  benefited  by  the  construction  of 
the  drainage  works  called  for  by  it.  Bein^  benefited,  they 
ought  to  be  added,  and  made  to  bear  their  share  of  the 
costs  of  the  drainage  works  which  will  reclaim  them. 
But  he  cannot  add  them,  neither  can  the  supervisors. 
He  is  required  by  Section  9  to  make  a  report  to  the  board 
of  supervisors  of  the  lands  adjacent  to  the  district  omit- 
ted from  the  articles  and  not  included  within  the 
boundaries,  that  will  be  benefited  by  any  system  of 
drainage  or  levees  that  may  be  outlined  and  adopted. 
He  is  not  given  liberty  to  survey  or  report  just  any 
adjacent  tract  that  he  conceives  will  be  improved  or  re- 
claimed in  whole  or  in  part.  It  is  only  such  adjacent 
tracts  as  will  necessarily  be  improved  or  reclaimed. 
That  is  the  meaning  of  the  words  requiring  him  to  sur- 
vey all  lands  adjacent  to  the  boundary  lines  that  may  or 
will  be  improved  or  reclaimed  **by  any  system  of  drain- 
age or  levees  that  may  be  outlined  an(^  adopted. "  Those 
are  words  of  restriction.  They  mean  that  he  must  pre- 
pare a  plan  for  draining,  leveeing  and  reclaiming  **the 
lands  contained  in  the  district  organized';"  that  is  his 
primary  concern ;  his  duty  is  to  outline  a  plan  for  drain- 
ing the  lands  in  the  district  for  which  he  has  been  ap- 
pointed and  for  which  the  supervises  are  empowered 
to  act ;  if  in  drawing  his  plan  for  draining,  leveeing  and 
reclaiming  them,  he  discovers  that  other  neighboring 
lands  will  necessarily  be  benefited  by  the  construction  of 
the  (Jrainage  works  called  for  by  his  plan,  he  must  sur- 
vey and  make  report  of  such  lands.  But  at  that  stage  of 
the  proceedings  the  supervisors  can  do  nothing  in  regard 
to  adding  such  lands.  They  are  required  by  Section  10  to 
adopt  a  plan,  for  reclaiming  ''the  lands  contained  in  the 
district  organized,"  and  by  Section  12  to  file  a  certified 
copy  of  it  with  the  circuit  clerk  and  to  go  ahead  and 
secure  the  appointment  of  commissioners  to  assess  bene- 
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fits  and  damages,  but  when  these  commissioners  meet  to 
begin  their  work  the  secretary  of  the  board  of  supervis- 
ors (Section  13)  must  furnish  to  them  not  only  a  list  of 
the  lands  described  in  the  articles  of  association,  but  a 
list  of  those  '*  adjacent  thereto  that  will  be  affected  by 
carrying  out  and  putting  into  force  the  plan  for  reclama- 
ion/'  The  statute  does  not  say  that  the  commissioners 
are  to  assess  these  ''adjacent"  lands  with  benefits,  or  to 
even  estimate  how  much  the  proposed  drainage  works 
will  benefit  them,  but  presumably  they  are  to  consider 
the  fact  that  they  will  be  benefited,  or  else  there  would  be 
no  use  in  the  secretary  furnishing  them  a  list  of  such 
lands.  But  Section  14  says  that  ''the  commissioners  shall 
havejio  power  to  change  the  plan  for  reclamation"  there- 
tofore adopted.  They  can  assess  damages  for  lands  with- 
in orjvithout  the  district  that  will  by  the  plan  be  acquired 
for  rights  of  way  for  ditches  and  levees,  but  they  can 
assess  benefits  only  against  lands  contained  in  the  district 
as  outlined  in  the  decree  of  the  court  (Sec.  12).  What 
then  is  to  be  done  concerning  these  adjacent  lands  that 
will  necessarily  be  benefited  in  whole  or  in  part  by  the 
construction  of  the  drainage  wotks  outlined  in  the  adop- 
ted plan?  Are  they  to  escape  taxation  altogether!  They 
were  erroneously  omitted  from  the  articles  of  association 
and  from  the  decree  of  incorporation ;  is  there  no  reme- 
dy! Must  the  owners  of  the  lands  "contained  in  the 
district  organized"  pay  the  entire  costs  of  reclaiming 
those  adjacent  lan^s?  There  is  a  tract  adjoining  the 
district  which  needs  draining,  which  is  a  part  of  the  con- 
tiguous body,  which  was  not  included  within  the  bounda- 
ries as  outlined  in  the  articles,  whose  owner  wishes  to 
have  it  reclaimed,  and  wishes  it  to  be  added  to  the 
district  in  order  that  it  may  be  reclaimed;  is  he  not  to 
have  the  right  to  have  it  reclaimed?  When  the  articles 
were  drawn  and  filed  and  the  signers  made  application  to 
the  court  for  incorporation,  he  was  given  no  right  (Sec- 
tion 4)  to  object  that  his  lands  were  not  included;  he 
could  not  then,  or  any  time  before  the  commissioners'  re- 
port was  confirmed  according  to  Section  16,  have  filed  an- 
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application  that  the  boundaries  be  modified  so  as  to  in- 
clude his  lands,  for  the  statute  makes  no  provision  for 
such  application.  His  lands  must  be  included,  or  forever 
be  deprived  of  proper  drainage,  for  they  are  a  part  of  the 
contiguous  body,  and  were  erroneously  omitted  from  the 
articles.  Is  he  forever  to  be  deprived  of  the  right  to  have 
them  included  in  the  district  and  properly  drained? 
Up  to  this  stage  of  the  proceedings  there  is  no  provision 
for  bringing  in  any  tract  *' adjacent''  to  the  boundary 
line  of  the  district  as  outlined  in  tlie  articles  and  decree 
of  incorporation.  Section  14  not  onlj'  provides  that  'Hhe 
commissioners  shall  have  no  power  to  change  the  plan 
for  reclamation,"  but  it  requires  them  to  make  a  tabu- 
lated report  of  their  assessments  and  an  estimate  of 
''the  cost  of  works  set  out  in  the  plan  for  reclamation," 
and  file  their  report  with  the  circuit  clerk,  and  the  said 
clerk  is  required  to  give  notice  to  all  persons  interested 
in  the  lands  ''included  within  the  district"  (and  to  them 
only)  that  the  report  has  been  filed  and  that  they  may 
file  exceptions  thereto.  Section  16  requires  the  court  to 
hear  any  exceptions  filed,  and  "if.it  appears  to  the  satis»- 
faction  of  the  court,  after  having  heard  and  determined 
all  of  said  exceptions,  that  the  estimated  cost  of  cr»n- 
stmcting  the  improvement  contemplated  in  the  plan  for 
reclamation  is  less  than  the  benefits  assessed  against 
the  land  and  other  property  in  said  district,  then  the  court 
shall  approve  and  confirm  said  commissioners'  report  as 
so  modified  and  amended."  Section  37  provides  that  if 
the  court  shall  find  that  the  estimated  costs  exceeded  the 
estimated  benefits  "the  court  shall  enter  its  decree,  de- 
claring the  incorporation  of  the  district  to  be  dissolved." 
Up  to  this  stage  of  the  proceedings  not  one  word  is  said  in 
the  entire  act  concerning  any  change  or  amendment  in 
the  plan  for  reclamation,  and  not  one  word  is  said  con- 
cerning the  bringing  into  the  district  of  any  tract  "adja- 
cent" to  the  district  which  the  engineer's  survey  shows 
will  be  benefited  if  the  drainage  works  are  construed  ac- 
cording to  his  adopted  plan.  No  provision  is  made  for 
an  objection  by  the  board  of  supervisors  that  an  adjacent 
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benefited  and  should  be  added  to  the  district. 
1  is  made  that  the  owner  of  said  adjacent  tract 
that  his  tract  was  erroneously  omitted  and 
mexed  to  the  district.  The  statutes  are  built 
•y  that  it  must  be  made  manifest  by  the  corn- 
report  that  the  benefits  assessed  exceed  the 
osts,  and  4hat  the  district  has  a  right  to  a 
istence,  before  any  such  *' adjacent'/  tract  can 
the  district.  But  if  the  district  is  to  have  a 
dstence  those  tracts  *' adjacent  thereto"  that 
fited  by  the  drainage  works  called  for  by  the 
n  should  be  brought  in  and  annexed  to  the 
Tiat  is  to  be  done?  It  is  just  at  this  point 
40  comes  in.  It  says  that  the  board  of  super- 
e  owners  of  land  adjacent  to  the  district,  may 
ion  in  the  circuit  court,  asking  ''that  the 
nes  of  said  district  be  extended  so  as  to  in- 
not  described  by  and  included  in  the  articles 
)n  and  decree  of  the  court  incorporating  the 
The  language  affords  the  supervisors,  *'for 
If  of  any  drainage  district  organized  under 
»ns  of  this  act,''  to  have  the  boundaries  ex- 
iclude  any  lands  of  the  ''contiguous  body" 
"the  boundary  lines  of  said  district,  as  de- 
he  articles  of  association,"  which  the  engi- 
surveys  and  profiles,  ascertained  would  "bQ 
'  reclaimed  in  part  or  in  whole  by  any  system 
I  that  may  be  outlined  and  adopted,"  but* 
len  who  drew  the  articles,  not  beinj^:  scientific 
ously  omitted  from  the  articles.  It  also  af- 
vv-ner  of  land  adjacent  to  the  district  and  a 
contiguous  body,  which  ought  to  have  been 
the  articles  but  was  not,  to  have  the  lines 

include  his  land  and  to  have  it  drained' and 
Section  40  means  that  it  is  only  those  lands 
n  Section  9  as  "adjacent  thereto,"  that  is,  as 

"the  boundary  lines,  as  described  in  the 
ssociation,"  that  will  be  reclaimed  in  part  or 
the  extension  of  the  boundaries,  that  can  be 
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added  by  such  extension.  This  is  our  understanding  of 
what  is  meant  by  the  language  of  Section  40  quoted  above, 
and  such  meaning  is  reenf orced  by  the  frequent  use  in 
said  section  of  the  words  ** errors,"  *' omissions, '^  ** mis- 
takes,'' '* amendments,"  ** corrections,"  and  by  the  words 
of  the  notice  required  by  said  section  requiring  notice  to 
be  given  only  to  *'all  persons  interested  in  the  lands  in 
and  adjacent  to"  the  district;  and  we  understand  that 
this  is  the  meaning  of  the  opinion  in  Squaw  Creek  Drain- 
age District  v.  Tumey,  235  Mo.  80.  And  the  words  **  ad- 
jacent thereto"  cannot  be  expanded  to  include  large 
tracts  of  lands  far  removed  from  **the  boundary  lines  as 
described  in  the  articles  of  association;"  and  we  under- 
stand this  to  be  the  meaning  of  the  opinion  in  Elsberry 
Drainage  District  v.  Harris,  267  Mo.  139,  written  by  the 
same  able  commissioner  who  wrote  the  opinion  in  the 
Turney  case. 

8.  J.  d  G.  C.  Jones,  Conkling  S  Withers  and  Franken 
&  Timmons  for  respondent. 

(1)  Quo  warranto  will  not  lie  to  test  the  validity  of 
the  extension  of  the  boundaries  of  a  drainage  district 
under  the  Circuit-  Court  Drainage  Act  of  1913  for  the 
following  reasons:  (a)  Said  act  is  a  code  complete 
within  itself  and  both  the  extent  and  mode  of  appellate 
review  provided  for  therein  are  exclusive.  Laws  1913, 
pp.  232  to  267 ;  Drainage  District  v.  Ackley,  270  Mo.  173 ; 
In  re  Birmingham  Drain.  Dist.,  274  Mo.  1.  c.  173 ;  Pemiscot 
County  V.  McCarty,  276  Mo.  537;  Elsberry  Drain.  Dist. 
V.  Meyer,  277  Mo.  439.  (b)  The  mode  of  appellate  re- 
view being  limited  by  the  Legislature,  quo  warranto  will 
not  lie.  32  Cyc.  1417 ;  State  ex  inf.  v.  A.  T.  &  S.  F.  Rail- 
way Co.,  176  Mo.  687,  715.  (2)  Even  if  quo  warranto 
did  lie  to  review  the  action  of  the  tircuit  court  in  ex- 
tending the  boundary  line  of  respondent  drainage  district 
nothing  will  be  reviewed  except  the  record  proper.  No 
mere  irregularity  nor  any  erroneous  finding  of  facts 
ean  be  reviewed,  because  such  were  tried  and  determined 
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i.t  the  time  of  the  extension  of  the  boundaries  of  re- 
spondent drainage  district  by  the  circuit  court.  The 
court  will  not  re-examine  into  the  character  of  relators' 
land,  nor  whether  it  will  be  benefited  by  the  proposed 
improvements,  nor  whether  the  land  of  relators,  together 
with  other  land  taken  into  and  originally  in  the  district, 
constitute  a  contiguous  body  of  wet,  swamp  or  overflow 
lands  or  lands  subject  to  overflow,  nor  will  the  court 
determine  whether  the  extension  of  the  boundaries  of 
the  drainage  district  was  reasonable  because  all  these 
matters  were  tried  and  determined  by  the  circuit  court 
at  the  time  the  boundary  line  of  respondent  drainage 
district  was  extended.  Elsberry  Drain.  Dist.  v,  Harris, 
267  Mo.  150;  State  ex  inf.  v.  Fleming,  158  Mo.  567; 
State  ex  rel.  v.  Job,  205  Mo.  32;  People  v.  Waite,  214 
111.  421;  People  v.  Mineral  Marsh  Drain.  Dist.,  193  111. 
428;  State  ex  rel.  v.  Hackraan,  275  Mo.  646.  (3)  If 
the  Drainage  Act  of  1913  had  not  provided  for  a  trial 
of  the  issues  involved  in  the  extension  of  the  boundaries 
of  respondent  drainage  district  over  relator's  land,  still 
this  court  would  only  review  the  matter  far  enough  to 
determine  whether  there  had  been  a  use  and  not  an 
abuse  of  power.  These  matters  having  been  tried  and 
determined  by  the  circuit  court  there,  is  nothing  to  re- 
view. Heman  v.  Schulte,  166  Mo.  409 ;  Land  Imp.  Co. 
V.  St.  Louis,  257  Mo.  291;  McGhee  v.  Walsh,  249  Mo. 
266;  State  ex  inf.  v.  Fleming,  158  Mo.  562.  (4)  A 
drainage  district  re-organized  under  the  Circuit  Court 
Drainage  Act  of  1913  is  expressly  given  the  same  power 
to  extend  its  boundaries  as  a  district  organized  under 
said  act.  Laws  1913,  p.  263,  sec.  53.  (5)  Sections  2' 
and  40  of  said  Act  of  1913  are  not  in  pari  materia.  Each 
deals  with  an  entirely  different  subject  and  each  has  a 
procedure  of  its  own.  The  requirements  of  Section  40 
relative  to  procedure  in  the  extension  of  boundaries  are 
complete  and  exclusive.  State  ex  rel.  v.  Rolwing,  269 
Mo.  171;  State  ex  rel.  v.  Sweaney,  270  Mo.  692;  State 
ex  rel.  v.  Taylor,  224  Mo.  393;  36  Cyc.  1147.  (6)  Re- 
lators contention  that  Sections  2  and  40  of  the  Act  of 
1913,  considered  together,  mean  that  the  boundary  lines 
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of  a  district  cannot  be  extended  to  include  other  large 
tracts  of  land  except  upon  a  petition  of  the  owners  of 
a  majority  of  the  acres  added  thereto,  would  result  in 
Section  2  repealing  Section  40,  in  as  much  as  Sectiofi  40 
says  that  either  the  board  of  supervisors  of  the  drainage 
district  or  the  owners  of  adjacent  lands  may  petition. 
This  shows  conclusively  that  the  sections  are  not  in  pari 
materia  in  regard  to  procedure.  Section  40  is  com- 
plete and  exclusive.  Drain.  Dijst.  v.  Tumey,  235 
Mo.  80;  State  ex  rel.  v.  Sweaney,  270  Mo.  692.  (7) 
The  petition  for  extension  of  boundaries  alleges  all  of 
the  facts  necessary  to  confer  jurisdiction  upon  the  circuit 
court.  It  alleges  the  use  to  be  public,  that  the  lands  to 
be  added  are  adjacent  to  the  district  and  are  wet,  swamp, 
and  overflowed  lands  and  lands  subject  to  overflow,  and 
contains  a  description  of  the  boundary  line  of  the  dis- 
trict as  same  is  proposed  to  be  extended  showing  that 
all  of  the  lands  contained  therein  are  contiguous.  This 
goes  much  farther  than  the  statute  requires.  (8)  Re- 
lators contend  that  the  petition  did  not  confer  jurisdic- 
tion upon  the  court  because  it  did  not  contain  an  allega- 
tion that  the  taking  of  the  land  into  the  district  was 
for  a  public  purpose.  We  reply:  First,  Section  40 
makes  no  such  requirement  and  hence  such  is  unneces- 
sary. State  ex  rel.  y.  Taylor,  224  Mo.  393;  Little  Biver 
Drain.  Dist.  v.  Railroad,  236  Mo.  106;  Drain.  Dist.  v. 
Wilkins,  93  Neb.  567;  Drain.  Dist.  No.  1.  v.  Bates  County, 
216  S.  W.  949, 951.  Second,  the  petition  shows  on  its  face 
that  it  is  to  reclaim  swamp  and  overflow  lands  from  the 
evil  effects  of  water  for  sanitary  and  agricultural  pur- 
poses and  the  court  will  take  judicial  notice  of  the  fact 
that  this  is  a  public  purpose.  Morrison  v.  Morey,  146  Mo. 
543;  Grand  River  Drain.  Dist.  v.  Mosley,  220  S.  W.  886. 
P\irthermore,  the  whole  record  shows  the  use  public. 
This  is  sufficient.  Tel.  Co.  v.  Railroad,  202  Mo.  1.  c.  681. 
(9)  At  the  time  of  the  filing  of  the  i)etition  for  the 
extension  of  the  boundaries,  the  Norborne  District  was 
eighteen  years  old,  having  been  organized  in  1899.  Surely 
it  had  lived  long  enough  and  carried  out  its  purpose 
well  enough  to  be  entitled  to  be  re-organized  and  petition 
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for  an  extension  of  boundaries.  It  was  a  public  cor- 
poration (Section  4,  Act  of  1913)  with  a  board  of  super- 
visors (Section  5),  with  power  to  contract  (Sections  9 
and  27),  and  to  levy  taxes  (Sed;ion  11),  and  was  not 
subject  to  dissolution  even  by  decree  of  court  under 
Section  37  of  said  act,  because  it  had  already  had  the 
judgment  of  a  court  that  its  benefits  would  exceed  its 
costs  and  its*  works  had  been  constructed  and  been  in 
use  long  prior  to  the  year  1917.  No  reason  exists  why 
the  Legislature  could  not  grant  to  such  a  district  the 
power  to  extend  its  boundaries.  Houck  v.  Little  River 
Drain.  Dist.,  248  Mo.  373;  Houck  v.  Little  River  Drain 
Dist.,  239  U.  S.  254.  (10)  The  petition  for  extension 
of  boundaries  alleges  that  the  lands  of  relators  and 
other  lands  were  wet,  swamp  and  overflowed  lands  and 
would  be  benefited  by  being  included  within  the  bound- 
aries of  the  district  and  that  the  ditches  and  levees  of 
the  district  enhance  their  value  for  agricultural  purposes 
and  improve  their  sanitary  condition.  The  decree  ex- 
tending said  boundaries  expressly  finds  that  it  was 
necessary  for  the  proper  reclamation  of  the  lands  al- 
ready in  the  district  to  take  in  the  lands  of  relators 
and  other  lands.  While  the  statute  does  not  require 
the  petition  or  decree  to  allege  and  find  these  matters, 
we  mention  it  only  because  relator^  state  that  such  al- 
legations and  findings  are  absent.  (11)  Section  40  of 
said  Act  of  1913  is  not  a  mere  **  correction ''  statute.  It 
states  in  plain  words  that  a  petition  may  be  filed  to 
extend  the  boundaries  of  a  district.  If  all  of  the  lands 
that  could  ever  be  benefited  by  a  drainage  project  must 
be  included  within  the  original  boundaries  of  the  district, 
then  this  provision  of  Section  40  is  meaningless.  Sec. 
40,  Laws  1913,  p.  254.  (12)  Section  40  is  not  uncon- 
stitutional in  denying  those  taken  into  the  district  by 
extension  of  boundaries  the  equal  protection  of  the  laws. 
The  diflference  in  the  requirements  for  incorporating  a 
district  from  the  requirements  for  extending  its  bound- 
aries are  reasonable  and  a  proper  classification.  The 
construction  contended  for  by  relators  would  render 
void  all  laws  for  the  extension  of  city  limits,  which  have 
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been  repeatedly  upheld.  Drain.  Dist.  v.  Turney,  235 
Mo.  80;  Minors  Bank  v.  Clark,  252  Mo.  26;  State  ex  inf. 
V.  Kansas  City,  233  Mo.  162;  Little  River  Drain.  Dist. 
V.  Railroad,  236  Mo.  109;  Land  &  Stock  Co.  v.  Miller, 
170  Mo.  240.  (13)  The  relators  should  be  estopped  because 
of  their  long  delay  in  filing  this  proceeding.  State  ex 
inf.  Killam  v.  Consolidated  School  Dist.,  277  Mo.  458. 
(14)  The  Circuit  Court  Drainage  Act  of  1913  does  not 
require  that  the  plan  for  reclamation  be  filed  in  the  cir- 
cuit court  prior  to  or  at  the  time  of  the  filing  of  the 
petition  for  the  extension  of  the  boundaries  of  the  dis- 
trict. The  plan  for  reclamation  is  for  the  information  of 
the  commissioners  in  assessing  the  benefits  and  damages 
and  for  the  information  of  the  court  in  the  hearing  up- 
on the  commissioner's  report  Section  40  permits  the 
filing  of  objections  to  the  extension  of  the  boundary 
upon  any  conceivable  ground  which  must  be  heard  by 
the  court.  In  no  event,  could  the  failure  to  file  the  plan 
with  the  court  prior  to  the  filing  of  the  petition  be  con- 
sidered jurisdictional  even  had  the  act  required  it.  In 
this  case  the  Plan  had  been  adopted  by  the  board  of 
supervisors  prior  to  the  filing  of  such  i)etition.  Laws 
1913,  p.  254,  sec.  40.  (15)  Section  40  of  said  Circuit 
Court  Drainage  Act  should  be  liberally  construed  and 
nothing  held  jurisdictional  unless  the  Legislature  has 
clearly  made  it  so.  Such  is  the  plain  mandate  of  the 
act  itself.  Law  1913,  page  267,  sees.'  62,  63 ;  State  ex 
rel.  V.  Taylor,  224  Mo.  455 ;  State  ex  rel.  v.  Rolwing,  269 
Mo.  171;  In  Re  Mingo  Drain.  Dist.,  267  Mo.  268. 

ELDER,  J.^This  is  an  original  proceeding  by  quo 
warranto  brought  upon  information  of  the  Attorney 
General  at  the  relation  of  Charles  D.  Cole  and  others, 
owners  of  3116.55  acres  of  land  in  Ray  County,  against 
the  respondent,  Norborne  Land  Drainage  District  Com- 
pany, seeking  to  annul  a  judgment  of  the  Circuit  Court 
of  Carroll  County  extending  the  boundary  lines  of  said 
drainage  district,  and  to  oust  respondent  from  exercis- 
ing over  the  lands  of  relators  the  franchises,  powers 
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and  privileges  of  a  legally  organized  drainage  district 
and  public  corporation. 

The  Norborne  Drainage  District  was  orginally  in- 
.  corporated  by  decree  of  the  Circuit  Court  of  Carroll 
County  in  May,  1899,  and  comprised  about  14,400  acres 
of  wet,  swamp  and  overflow  lands  in  Carroll  and  Ray 
counties.  At  the  January  term,  1917,  of  the  said  cir- 
cuit court  the  district  was  reorganized  under  the  pro- 
visions of  an  act  of  the  General  Assemby  pertaining  to 
the  **  Organization  of  Drainage  Districts  by  Circuit 
Courts''  (Laws  1913,  pp.  232  to  267),  the  said  district  as 
reorganized  having  the  same  boundaries  as  the  original 
district,  but  embracing  none  of  the  lands  of  relators. 
Thereafter  an  engineer  was  employed  to  make  survey^  of 
the  lands  in  the  district  and  adjacent  thereto  and  he 
prepared  a  *^Plan  for  Reclamation''  for  draining,  levee- 
ing and  reclaiming  the  same,  which  plan  was  adopted  by 
the  board  of  supervisors  of  the  drainage  company  on 
December  5,  1917,  and  filed  with  the  Clerk  of  the  Cir- 
cuit Court  of  Carroll  County  on  December  31,  1917.  On 
December  5,  1917,  the  board  of  supervisors  of  the  re- 
spondent company  filed  in  the  office  of  the  Circuit  Clerk  of 
Carroll  County  a  petition  asking  that  the  boundary  lines 
of  the  district  be  extended  so  as  to  include  the  lands  of 
relators  and  other  lands.  This  petition  was  not  joined  in 
by  relators.    It  is  in  part  as  follows : 

**  These  petitioners  show  to  the  court  that  the  bound- 
ary lines  of  said  Norborne  Land  Drainage  District  Com- 
pany, as  incorporated  and  now  existing,  and  as  said 
boundary  lines  are  now  established  and  defined,  com- 
prise a  large  area  of  low,  wet,  swamp  or  overflowed 
land  or  lands  that  are  subject^  to  overflow,  and  that 
adjacent  to  and  bordering  upon  said  district  is  a 
large  area  of  low,  swamp  or  overflowed  lands  and  lands 
that  are  subject  to  overflow,  and  which  will  be  benefited 
by  being  included  within  the  boundaries  of  said  district 
and  becoming  a  part  thereof;  that  the  ditches,  drains 
and  improvements  contemplated  by  said  district  wiU 
render  said  lands  more  valuable  for  farming,  making 
them  more  productive  and  improve  the  sanitary  condi- 
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tions  of  said  land,  and  will  largely  increase  the  market 
value  of  said  lands ;  all  of  which  said  lands  are  included 
within  the  boundary  lines  as  described  and  defined  in 
the  prayer  of  this  petition. 

^*  Wherefore,  these  petitioners  ask  and  pray  the  court 
that  the  boundary  lines  of  said  district  be  extended  so 
as  to  include  lands  situated  in  Carroll  and  Ray  counties, 
Missouri,  not  described  by  and  included  in  the  articles 
of  association  and  decree  of  the  court  incorporating  said 
district;  that  is  to  say,  petitioners  ask  and  pray  the 
court  that  the  boundary  lines  of  said  district  be  extended 
so  that  the  following  will  be  a  part  of  or  the  extended 
boundary  line  of  said  district,  to-wit." 

Notice  of  the  filing  of  said  petition,  as  required  by 
statute,  was  duly  given,  and  objections  were  filed  by 
persons  owning  land  both  within  and  without  the  pro- 
posed boundary  lines  of  the  district,  including  a  number 
of  the  relators  herein.  A  hearing  was  had  on^  the  said 
objections,  and  the  circuit  court  sustained  those  filed 
by  some  of  the  owners  of  lands,  but  overruled  those  filed 
by  relators.  On  August  12,  1918,  the  court  rendered  a 
judgment  and  decree  by  which  it  added  23,952.42  acres  to 
the  district.    Said  decree  recites  in  part  the  following: 

**The  court  finds  that  all  of  the  land  contained  with- 
in the  above  boundary  line  is  situated  in  Carroll  and  Ray 
counties,  Missouri,  and  is  a  contiguous  body  of  swamp, 
wet  or  overflowed  land  or  land  subject  to  overflow,  and 
that  all  of  the  lands  contained  within  the  above  de- 
scribed boundary  line  are  contiguous  and  will  be  bene- 
fited by  the  construction  of  the  improvements  provided 
for  in  said  plan  for  reclamation,  and  that  all  of  the  lands 
and  property  contained  within  said  boundary  line  not 
included  within  the  original  boundaries  of  said  Norborne 
Land  Drainage  District  Company  are  of  such  a  character 
and  are  so  situated  that  unless  they  were  included  within 
the  boundaries  of  said  Norborne  Land  Drainage  Dis- 
trict Company  of  Carroll  County,  Missouri,  they  would 
share  in  the  benefits  of  the  work  provided  for  by  said 
plan  of  reclamation  without  contributing  to  the  cost  of 
tho  same,  and  that  it  would  be  inequitable  to  allow  said 
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lands  and  property  to  derive  the  benefits  from  the  con- 
struction of  the  improvements  ^provided  for  in  said  plan 
for  reclamation  without  contributing  to  the  cost  of  thie 
same.  It  is  therefore  adjudged  and  decreed  that  the 
above  described  line  be  or  constitute  the  extended  bound- 
ary line  of  the  Norborne  Land  Drainage  District  Com- 
pany, of  Carroll  County,  Missouri,  and  that  all  of  the 
lands  and  property  within  the  above  described  boundary 
line  be  and  constitute  the  Norborne  Land  Drainage  Dis- 
trict Company,  of  Carroll  County,  Missouri. '' 

By  said  decree  and  pursuant  to  petition  therefor,  the 
court  appointed  three  commissioners  to  assess  benefits 
and  damages  accruing  to  the  lands  of  relators  ^nd  the 
other  lands  in  the  district  as  extended.  The  •commis- 
sioners having  filed  their  report,  and  notice  thereof  having 
been  given  as  provided  by  law,  several  of  the  relators, 
among  others,  filed  exceptions  thereto.  Upon  a  hearing  of 
said  exceptions  the  report,  of  the  commissioners  was  modi- 
fied and  amended  as  to  some  owners,  but  confirmed  as  to 
others.  By  its  decree  dated  December  23, 1919,  the  court 
modified  and  approved  the  report  of  the  commissioners. 
In  the  course  of  said  decree  it  is  recited: 

^*The  court  further  finds  that  all  of  the  lands,  in- 
cluded within  the  boundary  line  of  said  Norborne  Land 
Drainage  District  as  heretofore  extended  by  this  court, 
constitute  and  are  a  contiguous  body  of  s-^amp,  wet 
and  overflowed  lands,  and  lands  subject  to  overflow,  and 
that  the  owners  of  a  majority  of  the  acreage  of  the  land 
within  said  extended  boundary  line  were  at  the  time 
of  said  extensions  in  favor  of  the  extension  of  said 
boundary  line  as  the  same  has  been  extended  by  this 
court,  and  that  said  owners  of  a  majority  of  the  acreage 
of  the  land  within  said  extended  boundary  lines  were 
and  are  in  favor  of  the  execution  and  carrying  out  of 
the  plan  for  reclamation  herein;  and  the  court  further 
finds  that  the  owners  of  a  majority  of  the  acreage  of  the 
real  estate  and  other  property  within  the  boundary  line 
of  said  district  as  the  same  have  been  extended  by  this 
court,  and  the  owners  of  the  real  estate  and  other  prop- 
erty whose  names  are  subscribed  to  the  articles  of  as- 


Digitized  by 


Google 


Vol.  290]  OCTOBER  TERM,  1921.  125 

state  ex  inf.  McAllister  t.  Norborne  Land  Drainage  District  Co. 

sociation  of  said  district  are  and  were  at  all  times  willing 
to  and  do  oblige  themselves  to  pay  the  tax:  or  taxes  which 
may  be  assessed  against  their  respective  land  and  other 
property  to  pay  the  expense  of  organizing  and  of  making 
and  maintaining  the  improvements  that  may  be  necessary 
to  eflFect  the  reclamation  of  said  lands  and  other  property 
within  said  drainage  district,  and  to  drain  and  to  protect 
said  land  within  the  boundary  line  of  said  district  as 
the  same  has  been  extended  by  this  court  from  the  effect 
of  water. ' ' 

By  stipulation  of  counsel  for  the  parties  hereto, 
filed  in  this  court,  it  is  agreed  that  the  board  of  super 
visors  of  the  respondent  company  **are  preparing  to 
exercise  the  privileges  and  rights  conferred  upon  said 
drainage  district  by  the  decrees  of  the  Circuit  Court  of 
Carroll  County  of  August  12,  1918,  and  December  23, 
1919,  and  have  submitted  the  court  record  leading  up 
to  said  decrees  and  the  record  proceedings  of  the  board 
of  supervisors  preparatory  to  selling  the  bonds  in  said 
district  for  the  purpose  of  obtaining  money  wherewith 
to  construct  drainage  works  called  for  by  said  plan  for 
reclamation." 

The  information  filed  herein,  comprising  forty-six 
pages  of  the  record,  after  describing*  the  lands  of  rela- 
tors and  reciting  in  detail  most  of  the  tacts  above  set 
forth,  alleges  that  respondent  **  without  any  legal  right 
or  authority  whatever,  has  usurped  and  exercised  fran- 
chises and  liberties  and  still  is  usurping  and  exercising 
powers,  franchises,  privileges  and  liberties  not  possessed 
by  it  as  a  public  corporation  of  the  State  of  Missouri,  and 
has  undertaken  to  exercise  and  still  does  usurp  and  exer- 
cise, and  ever  since  the  23rd  day  of  December,  1919,  has 
usurped  and  exercised,  franchises  and  corporate  author- 
ity and  powers  not  conferred  on  it  by  law  as  a  drainage 
district  and  quasi-municipal  corporation,  over  the  follow- 
ing lands,  situate  in  Township  52  and  Range  26,  in  Ray 
County,  Missouri;''  that  the  lands  of  relators  **are  not 
swamp,  wet  or  overflow  lands,  or  lands  subject  to  over- 
flow, and  do  not,  together  with  the  lands  in  the  district 
as  reorganized  in  1917,  constitute  a  contiguous  body  of 


Digitized  by 


Google 


126  SUPEEME  COUET  OF  MISSOUEI, 

state  ex  inf.  McAllister  v.  Norborne  Land  Drainage  District  Co. 

swamp,  wet  or  overflowed  lands,  or  lands  subject  to  over- 
flow, but  is  high  and  dry  land,  and  no  system  of  drainage 
that  may  be  constructed  for  draining,  leveeing  and  re- 
claiming the  lands  embraced  in  the  district  as  reorganized 
in  1917  will  benefit  or  drain  or  reclaim  said  lands  or 
protect  them  from  the  effects  of  water;  that  the  plan 
for  reclamation  adopted  by  respondent  drainage  district 
contemplates,  as  a  part  thereof,  a  levee  which  surrounds 
or  partially  surrounds  the  lands  of  relators  hereinabove 
described,  and  a  ditch  which  runs  into  and  on  the  said 
lands  of  relators ;  that  neither  said  levee  nor  said  ditch 
was  or  is  necessary  to  reclaim,  in  whole  or  in  part,  any 
of  the  lands  included  in  said  drainage  district  as  re- 
organized in  1917 ;  but  said  plan  for  reclamation  was  pre- 
pared and  was  adopted,  and  especially  were  said  levee 
around  and  the  ditch  through  said  extended  territory  in- 
cluded therein,  with  the  view  and  for  the  purpose  of  af- 
fording an  excuse  and  justification  for  adding  relators' 
said  lands  to  said  drainage  district  in  order  that  they 
might  be  made  to  pay  the  cost  of  draining  and  reclaiming 
the  lands  within  the  district  as  reincorporated,  and  not 
because  the  extension  of  its  boundaries  so  as  to  em- 
brace said  lands  was  necessary  for  the  proper  reclama- 
tion and  protection*  from  water  of  the  lands  already  in 
the  district ;  that  none  of  the  improvements  provided  for 
and  included  in  the  plan  for  reclamation  adopted  by  re- 
spondent was  or  is  necessary  for  the  proper  reclamation 
and  protection  from  the  effects  of  water  of  the  lands 
embraced  in  the  respondent  drainage  district  as  re- 
organized in  1917;  that  other  and  different  feasible  plans 
for  properly  and  efficiently  reclaiming  and  protecting 
from  the  effects  of  water  the  lands  so  embraced  in  said 
district  could  have  been  adopted  and  executed,  without 
extending  its  boundaries  so  as  to  include  relators'  said 
lands;  and  that  relators  have  never  consented  that  the 
boundaries  of  said  district  might  be  extended  so  as  to 
embrace  and  add  to  said  district  their  lands  hereinabove 
described.  Informant  therefore  charges  that  there  was 
no  just  reason,  in  law  or  in  fact,  for  extending  the  bound- 
aries of  said  drainage  district  so  as  to  add  thereto  the 
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lands  of  relators  above  described.''  The  information 
further  alleges  that  the  judgment  of  the  circuit  court 
of  August  12,  1918,  was  void  for  the  reason  that  the 
court  had  been  given  **no  opportunity  of  determining 
that  the  costs  of  constructing  necessary  drainage  works 
for  draining,  leveeing  and  reclaiming  the  lands  and 
other  property  contained  in  the  district  organized  would 
be  less  than  the  benefits  that  would  be  assessed  against 
the  lands  and  other  property  in  said  district;"  that 
Section  40  of  the  Act  of  1913,  under  which  the  court 
proceeded,  does  not  **  confer  upon  the  circuit  court  power 
or  authority  to  extend  the  boundary  lines  of  a  drainage 
district  so  as  to  add  other  large  tracts  of  laud  thereto, 
upon  the  petition  of  its  board  of  supervisors  alone,  but 
is  a  mere  correction  statute,  designed  and  intended  to 
afford  means  and  methods  for  correcting  errors,  omis- 
sions and  other  mistakes  in  the  pbiu  of  reclamation 
adopted  by  the  board,  and  to  so  alter  and  extend  the 
boundaries  as  fixed  by  the  decree  incorporating  the 
district  as  to  include  therein  lands  constitutinjr  a  part  of 
the  contiguous  body  of  swamp,  wet  or  overflowed  lands 
that  should  have  been  described  and  included  in  the 
articles  of  association  and  decree  of  the  court  incorpo- 
rating the  district,  but  which  by  omission  or  other  mis- 
take were  not  described  by  or  included  therein,  but  were 
erroneously  and  inadvertently  omitted  therefrom;  that 
the  Circuit  Court  of  Carroll  County  had  no  jurisdic- 
tion ot  authority,  by  reason  of  said  Section  40  or  any 
other  statute,  to  so  extend  the  boundary  linos  of  re- 
spondent drainage  district  as  to  include  the  lands  of 
relators;''  that  said  Section  40  is  void  and  in  violation 
of  Subdivisions  26  of  Section  53  of  Article  IV  of  the 
Constitution  of  Missouri,  of  Sections  4  and  30  of  Article 
II  of  the  Constitution  of  Missouri  and  of  Section  1  of 
Article  XIV  of  the  Amendments  to  the  Constitution  of 
the  United  States ;  and  that  the  extension  of  the  district 
**is  not  conducive  to  the  public  health,  convenience  or 
welfare,  or  of  public  utility  or  benefit." 
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The  return  and  answer  of  respondent,  comprising 
forty-five  pages,  pleads  in  detail  the  facts  relating  to 
its  incorporation  and  reorgani'zation  and  the  extension 
of  the  boundaries  of  the  district,  denies  the  charging 
allegations  of  the  information,  alleges  that  relators  have 
been  guilty  of  laches  and  are  estopped  from  maintaining 
this  action,  and  avers  that  in  all  things  it  has  lawfully 
exercised  its  privileges  and  franchises. 

The  reply  of  relators  puts  in  issue  all  of  the  con- 
troverted facts  raised  by  the  information  and  return. 

With  the  pleadings  and  exhibits  incident  thereto 
there  have  been  filed  in  this  court  the  plan  for  recla- 
mation and  voluminous  topographical  and  profile  maps 
of  the  district. 

Upon  this  record,  necessarily  epitomized  but  fair- 
ly outlining  the  issues  urged,  the  cause  has  been  briefed 
and  submitted. 

I.  At  the  threshhold  of  a  consideration  of  the  points 
urged  by  relators  we  are  met  by  the  contention  of  re- 
spondent that  quo  warranto  will  not  lie  in  the  present 
proceeding.  This  insistence  is  vital.  If  sustained,  it 
disposes  of  the  case. 

Quo  warranto  is  one  of  the  most  ancient  writs  known 
to  the  common  law.  Formerly  a  criminal  method  of 
prosecution,  it  has  long  since  lost  its  criminal  charac- 
ter and  is  now  a  civil  proceeding,  expressly  recognized 

^  «  .by  statute,  and  usually  employed  for  try- 
Quo  Warranto.     .         .1       . -Ii      .  '^         5    ^  i,. 

ing  the  title  to  a  corporate  iranchise  or 

to  a  corporate  or  public  office.  It  is  not  primarily  an 
action  in  the  interest  of  any  individual,  but  is  intended 
to  protect  the  public  generally  against  the  unlawful 
usurpation  of  franchises  or  offices.  And  it  is  not  in 
any  sense,  a  writ  of  correction  or  review.  [State  ex 
inf.  Crow  v.  Fleming,  158  Mo.  1.  c.  563.] 

In  the  case  at  bar  relators  pray  that  the  ** judg- 
ment of  the  Circuit  Court  of  Carroll  County  of  August 
12, 1918,  and  the  judgment  of  said  court  of  December  23, 
1919,  confirming  and  making  final  said  former  judgment, 
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be  annulled  and  for  naught  held,  in  so  far  as  they  affect 
the  lands  of  relators  hereinabove  described.''  Clearly, 
the  granting  of  such  relief  is  beyond  the  purview  of  our 
authority,  when  measured  by  the  functions  of  quo  war- 
ranto. Respondent,  being  a  corporation,  we  are  limited 
to  determining  by  what  right  it  wrongfully  or  illegally 
exercises  a  certain  franchise,  or  to  ousting  it  from  the 
right  to  be  a  corporation,  for  an  abuse  or  non-user  of 
franchises  granted.  [State  ex  inf.  Crow  v,.  Atchison, 
Topeka  &  Santa  Fe  Ry.  Co.,  176  Mo.  1.  c.  711.]  And  it  is 
not  for  us  to  review  the  action  of  the  circuit  court  in  ex- 
tending the  boundary  lines  of  the  district  in  question. 
That  that  court  acquired  jurisdiction  and  that  relators 
had  an  opportunity  to  be  heard  can  not  be  denied,  for 
the  record  shows  conclusively  that  all  of  the  require- 
ments contemplated  by  Section  40  of  the  Act  of  1913 
(Laws  of  Missouri  1913,  page  254),  governing  the  mat- 
ter of  extension,  were  fully  complied  with.  Nor  will 
mere  erroneous  findings  of  fact  or  errors  of  judgment,* 
if  any,  afford  suflScient  ground  for  us  to  overthrow  the 
judgment  of  the  trial  court.  In  the  absence  of  fraud, 
which  is  here  neither  charged  nor  proven,  the  decree 
must  be  treated  as  conclusive.  Thus,  in  State  ex  inf. 
Crow  V.  Fleming,  158  Mo.  558,  a  proceeding  by  quo  war- 
ranto to  test  the  validity  of  the  incorporation  of  a  city 
by  the  county  court,  this  court  held,  1.  c.  563;  **The  ac- 
tion of  the  county  court  in  that  matter  was  judicial,  and 
its  error,  if  error  it  made  in  judgment,  cannot  be  brought 
to  this  court  for  review  by  writ  of  quo  warranto.  Quo 
warranto  is,  in  no  sense,  a  writ  of  correction  or  review. 
To  assail  an  order  of  the  county  court  in  the  matter 
of  incorporating  a  city  or  town,  or  to  disturb  the  result 
of  its  judgment,  through  the  office  of  the  writ  of  quo 
warranto^  all  the  essential  infirmities  thereof,  and  in- 
iquities therein,  resulting  from  the  manner  of  its  pro- 
curement, or  the  fraud  of  the  court,  must  be  alleged 
and  proven  with  the  same  strictness  that  would  be  re- 
quired in  a  bill  in  equity  having  for  its  object  the  an- 
nullment  of  the  final  judgment  of  any  court  of  record  of 

290  Mo.— 9 
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the  State,  brought  about  by  fraud  or  collusion.  An  er- 
ror of  fact,  made  by  the  county  court  in  a  matter  of 
calculation,  computation,  or  of  numbers,  or  of  law,  upon 
the  question,  such  as,  who  are  and  who  are  not  'taxable 
inhabitants'  of  a  designated  community, -are  no  more 
fatal  to  the  integrity,  fidelity  or  conclusiveness  of  the 
judgment  by  that  body,  ordering  the  incorporation  of 
the  city  or  town,  than  would  like  errors  made  by  any 
other  court  of  record  of  the  State." 

And  in  State  ex  rel.  Rose  v.  Job,  205  Mo.  1,  in 
which  quo  warranto  was  invoked  to  test  the  legality 
of  the  organization  and  change  of  boundary  lines  of  cer- 
tain school  districts,  it  was  held  that  the  writ  would  not 
authorize  a  review  of  errors  of  judgment  made  by  a 
board  of  arbitrators.  Fox,  P.  J.,  speaking  for  the  court, 
saying,  1.  c.  32:  **If  the  record  discloses  that  the  board 
of  arbitrators  acquired  jurisdiction  to  determine  the 
questions  of  difference  submitted  to  them  and  they  have 
rendered  a  judgment  upon  such  questions,  in  the  ab- 
sence of  a  showing  that  the  judgment  itself  was  pro- 
cured by  fraud,  then  the  decision  of  the  board  of  ar- 
bitrators upon  the  questions  of  difference  submitted  to 
them  becomes  conclusive."  Accordingly,  we  are  not  war- 
ranted in  disturbing  the  judgment  of  the  trial  court. 

II.  The  charge  by  relators  that  respondent  *' with- 
out any  warrant  of  law  whatever,  has  usurped  and  is 
still  usurping  and  exercising  the  powers,  franchises,  priv- 
ileges and  prerogatives  of  a  legally  organized 
RiSt^f  drainage  district  and  quasi-municipal  corpo- 
Eeview!  ration  over  the  lands  of  relators,"  coupled 
with  their  prayer  of  ouster,  brings  us,  how- 
ever, to  the  determination  of  a  more  serious  question. 
While  what  we  have  said  supra  is  applicable  to  this 
inquiry,  we  shall,  however,  proceed  to  discuss  addi- 
tional reasons  for  the  unavailability  of  the  writ  here 
urged. 

The  proceedings  to  extend  the  boundary  lines  of  the 
respondent  district  were  brought  pursuant  to  the  pro- 
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visions  of  the  act  relating  to  the  '  ^O^ganization  of 
Drainage  Districts  by  Circuit  Courts"  (Laws  1913,  page 
232).  That  act  has  been  adjudged  to  be  special,  inde- 
pendent of  the  civil  code,  and  not  governed  thereby. 
As  said  by  Walker,  J.,  in  Mississippi  &  Fox  River 
Drainage  District  v.  Ackley,  270  Mo.  1.  c.  173,  *'The 
drainage  act  being  purely  a  statutory  proceeding,  both 
as  to  the  tribunal  and  the  character  of  the  proceedings, 
was  unknown  to  the  common  law  and  the  act  is  special 
and  constitutional  and  the  provisions  of  the  code  of  civil 
procedure  are  not  applicable  thereto.  In  its  present 
amended  form  it  is  a  code  unto  itself.  It  is  in  all  respects 
as  to  its  provisions  like  the  election  law,  forcible-entry- 
and-detainer  law,  road  law  and  eminent  domain  stat- 
utes, and  should  be  strictly  followed  and  so  construed, 
independent  of  the  civil  code.  .  .  .  Not  being  placed 
in  the  statute  under  the  civil  code  of  procedure,  it  is  in- 
dependent of  it  and  is  not  governed  by  it"  We  are  there- 
fore obliged  to  be  guided  by  the  provisions  of  the  act 
itself  for  a  determination  of  the  extent  and  method  of  a 
review  of  proceedings  had  thereunder. 

An  examination  of  the  act  reveals  that  the  only 
method  of  review  contemplated  thereby  is  found  in  Sec- 
tion 16,  wherein  it  is  provided  that  an  appeal  may  be 
taken  from  the  judgment  of  the  court  rendered  upon 
exceptions  filed  to  the  report  of  the  commissioners  upon 
the  question  of  benefits  and  damages  assessed ;  and  then 
the  appeal  is  limited  to  a  determination  of:  First, 
wh^ether  just  compensation  has  been  allowed  for  prop- 
erty appropriated ;  and,  second,  whether  proper  damages 
have  been  allowed  for  property  prejudicially  affected 
by  the  improvements.  By  Section  36  it  is  further  provid- 
ed that  no  appeal  **  shall  be  permitted  to  act  as  super- 
sedeas or  to  delay  any  action  or  the  prosecution  of  any 
work  begun  under  the  provisions  of  this  law."  As  held 
by  this  court  in  Mississippi  &  Fox  River  Drainage  Dis- 
trict v.  Ackley,  supra.  1.  c.  169,  by  amendments  to  the 
original  drainage  act,  now  incorporated  in  the  Act  of 
1913,  the  Legislature  **  intended  to  and  did  take  away 
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the  right  of  appeal  from  the  decree  incorporating  the 
district,  as  well  as  from  all  other  questions  not  specifi- 
cally provided  for  in  the  act/^  That  the  Legislature 
had  the  right  to  limit  the  right  of  review  has  been 
passed  upon  in  Birmingham  Drainage  District  v.  Chi-, 
cago,  Burlington  &  Quincy  R.  R.  Co.,  274  Mo.  140,  where- 
in it  was  said,  L  c  156.  **We  fail  to  see  any  constitu- 
tional or  any  other  reason  why  the  intention  of  the  Leg- 
islature, evident  upon  the  face  of  this  act,  to  confine  our 
right  of  review  in  these  cases  to  the  assessment  of  dam- 
ages upon  appeal  taken  within  the  time  provided  by 
statute,  should  not  be  respected.''  In  the  same  case, 
which  was  a  proceeding  by  writ  of  error  to  the  Clay 
County  Circuit  Court  to  review  an  assessment  of  ben- 
efits, this  court,  in  dismissing  the  writ,  held,  1.  c.  157, 
that  it  was  not  for  us  to  extend  the  right  of  review  as 
limited  by  the  Legislature,  ^^  either  with  respect  to  its 
extent  or  the  mode  prescribed  by  the  Legislature  for  its 
exercise."  To  the  same  general  effect  was  our  holding 
en  banc  in  State  ex  inf.  Crow  v.  Atchison,  Topeka  & 
Santa  Fe  Ry.  Co.,  176  Mo.  687,  a  proceeding  by  quo  war- 
ranto to  oust  the  railway  company  from  the  exercise  of 
certain  rights  and  franchises  for  illegally  exacting  a  re- 
consignment  charge  on  shipments  of  grain.  There  the 
principle  was  enunciated  that  the  Legislature  having 
made  provision  for  the  regulation  of  transportation 
charges  by  railroads  and  prohibiting  discriminations, 
quo  warranto'v^o\x\6.  not  lie.  Burgess,  J.,  speaking  for  the 
court,  saying,  1.  c.  716:  *^  These  statutes  have  been 
enacted  in  pursuance  of  the  Constitution,  the  remedies 
therein  pointed  out  for  redress  for  damages  sustained 
is  exclusive,  and  it  is  therefore  not  within  the  jurisdic- 
tion of  this  court  to  entertain  quo  warranto  against  de- 
fendant on  account  of  any  such  matter."  In  Elsberry 
Drainage  District  v.  Meyer,  277  Mo.  439,  the  rule  was 
laid  down  that  no  appeal  lies  from  a  judgment  ex- 
tending the  boundary  lines  of  a  drainage  district.  In 
State  ex  rel.  Manion  v.  Dawson,  225  S.  W.  97,  where 
certiorari  was  invoked  to  quash  the  record  in  a  proceed- 
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ing  for  the  extension  of  the  boundary  lines  of  the  Al- 
bany Drainage  District,  this  court  en  banc  declined  to  re- 
view the  action  of  the  circuit  court,  holding  that  the  mat- 
ter of  fixing  boundaries,  whether  by  an  original  decree 
of  incorporation  or  by  extension  proceedings,  is  a  legis- 
lative act. 

Accordingly, .  in  view  of  our  decision  in  the  Bir- 
mingham Drainage  District  case,  supra,  declining  to  ex- 
tend the  right  of  review  as  limited  by  the  Legislature 
and  holding  that  a  writ  of  error  would  not  lie  to  secure 
a  review ;  in  view  of  our  pronouncements  in  State  ex  rel. 
Manion  v.  Dawson,  supra,  and  Elsberry  Drainage  Dis- 
trict V.  Meyer,  supra,  that  neither  certiorari  nor  an  ap- 
peal afforded  a  remedy  by  which  to  review  a  decree  ex- 
tending the  boundary  lines  of  a  drainage  district;  in 
view  of  the  fact  that  our  power  to  issue  writs  of  error, 
certiorari  and  quo  warranto  are  all  derived  from  the 
same  section  of  the  Constitution,  to-wit.  Section  3  of 
Article  VI ;  therefore,  by  analogy  and  a  parity  of  reason- 
ing, it  is  but  consistent  that  we  deny  the  right  of  review 
in  this  case.  We  therefore  hold  that  under  the  doctrine 
prevailing  in  this  State,  quo  warranto  does  not  lie  in 
the  present  instance.  This  conclusion  is  in  accord  with 
precedent  in  the  State  of  Illinois  upon  facts  closely  anal- 
ogous to  those  at  bar.  [See  People  v.  Cooper,  139  111. 
461,  and  People  v.  Drainage  District,  193  111.  428.] 

Having  thus  concluded,  it  becomes  unnecessary  to 
pass  upon  the  further  questions  ably  briefed  by  counsel 
for  both  relators  and  respondent. 

Our  order  is  that  the  writ  of  quo  warranto  hereto- 
fore issued  be  quashed.  All  concur;  James  T.  Blair, 
C.  J.,  in  paragraph  I  and  the  result. 


Digitized  by 


Google 


134  SUPREME  COURT  OF  MISSOURI, 

State  ex  inf.  West  v.  Consolidated  School  District. 


THE  STATE  ex  inf.  HENRY  J.  WEST,  'Prosecuting 
Attorney  of  Linn  County,  ex  rel.  ELWOOD  THU- 
DIUM  et  al.,  Appellants,  v.  CONSOLIDATED 
SCHOOL  DISTRICT,  WILLIAM  T.  .McGHEE  et 
al. 

DlYision  Two,  October  11,  1921. 

1.  APPELLATE  XOBISDIOTION:  Title  to  Office:  School  Director. 
The  office  of  school  director  is  an  office  in  this  state,  and  under 
the  Constitution  (Sec.  12,  Art.  6)  the  Supreme  Court  has  exclusive 
jurisdiction  of  an  appeal  from  a  Judgment  of  the  circuit  court  In 
quo  warranto  brought  to  oust     school  directors. 

2.  CONSOLIDATED  SCHOOL  DISTRICT:  Information  In  Quo  War- 
ranto: Bemoteness  from  School  House.  In  a  quo  warranto  brought 
against  a  consolidated  school  district  and  its  officers,  it  is  not  error, 
upon  motion,  to  strike  from  the  information  an  allegation  that  the 
residences  of  relators  are  too  remote  from  the  place  where  schools 
are  to  be  maintained  and  are  separated  therefrom  by  a  creek  which 
is  sometimes  impassable.  The  legal  voters  within  the  boundaries 
marked  out  by  the  county  superintendent  have  the  absolute  right, 
upon  proper  notice,  to  accept  or  reject  such  boundaries. 

3.  :  :  Fraud  and  Deceit:  Coercion  of  Superintendent.  In  a 

quo  warranto  brought  ^  against  a  consolidated  school  district  and 
its  officers,  it  is  not  error,  upon  motion,  to  strike  from  the  in- 
formation allegations  that  the  county  superintendent,  in  answering 
the  petition  for  the  formation  of  the  district,  was  misled  by  the 
defendants  and  was  the  victim  of  fraud  and  deceit,  and  that  he  was 
coerced  and  intimidated  by  them  and  compelled,  against  his  will, 
to  call  to  order  the  meeting  of  the  legal  voters  within  the  proposed 
boundaries,  assembled,  upon  notice,  to  pass  upon  the  question  of 
forming  such  distriit  and  electing  directors  therefor,  there  being 
no  allegation  that  the  voters  who  voted  upon  said  quest ion6  were 
either  deceived  or  misled:  First,  because  the  county  superintend- 
ent, in  marking  out  the  boundaries  and  in  calling  the  meeting  to 
order,  was  exercising  a  ministerial  duty,  and  is  not  a  party  to  the 
suit;  second,  even  if  he  were  a  party,  he  could  not  have  been  de- 
ceived, and  it  is  of  no  consequence  what  representations  might  have 
been  made  to  him,  since  the  law  makes  it  his  duty  to  visit  the 
community  and  locate  the  boundaries  according  to  his  best  judg- 

,    ment,  and  he  could  have  seen  the  geographical  situation  and  phy- 
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sical  conditions  of  the  proposed  district  as  well  as  others,  and  all 
the  facts  ,were  or  should  have  been  Just  as  apparent  to  him  as  to 
his  alleged  deceivers,  and  the  right  to  accept  or  reject  his  judgment 
is  by  the  statute  left  with  the  legal  voters;  and,  third,  he  could  not 
have  been  coerced  or  intimidated  into  calling  the  meeting  to  order, 
because  the  statute  makes  it  his  duty,  when  the  voters  are  as- 
sembled, upon  proper  notice,  to  call  the  meeting  to  order. 

4.   :  Amended  Certificate.     An  amended  certificate,  filed  with 

the  county  clerk  by  the  chairman  and  secretary  of  the  meeting 
of  the  legal  voters  at  which  they  voted  to  form  a  consolidated 
school  district  according  to  the .  plats  and  notices,  made  for  the 
purpose  of  making  the  certificate  conform  to  the  facts  and  in  cor- 
rection of  an  incorrect  certificate  previously  filed  by  them,  is 
properly  admitted  in  evidence  in  a  quo  warranto  proceeding  brought 
to  dissolve  the  district,  ^he  district  should  not  suffer  because 
of  an  error  in  failing  to  include  all  the  lands  made  by  the  chairman 
and  secretary  in  the  first  certificate. 

Appeal  from  Linn   Circuit  Court. — Hon.  Fred  Lamb, 

Judge. 

Affibmed. 

C.  C.  Bigger  and  Breshehen  S  Burns  for  appel- 
lant.   . 

(1)  The  court  erred  in  sustaining  defendant's  mo- 
tion to  strike  part  of  plaintiff's  petition.  Laws  1917, 
sec.  3,  509.  Said  Section  3  provides  that  upon  receipt 
of  the  petition  by  twenty-five  qualified  voters,  the  super- 
intendent shall  visit  the  community  and  investigate  the 
needs  of  the  community  and  determine  the  exact  boun- 
daries of  the  proposed  consolidated  district.  In  deter- 
mining these  boundaries,  he  shall  so  locate  the  boundary 
lines  as  will  in  his  judgment  form  the  best  possible 
consolidated  district,  having  due  regard  to  the  welfare 
of  the  adjoining  districts.  The  petition  charges  that 
the  superintendent  was  prevented  from  doing  this  by 
the  fraud  of  the  defendants;  that  the  road  between 
District  24  and  Shelby,  on  a  direct  route,  was  concealed 
from  him  by  the  defendants,  and  that  they  look  him  in 
an  indirect  way  to  District  24,  with  the  fraudulent  in- 
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lislead  him.  (2)  The  court  erred  in  sustain- 
lotion  to  strike  out  part  of  plaintiff's  petition, 
that,  when  the  superintendent  discovered  the 
n  outlining  the  proposed  consolidated  district 
npted  to  correct  the  mistake  and  provide  for 
r  districts,  he  was  intimidated,  coerced  and 
d,  and  prevented  from  correcting  the  mistake, 
rel.  Hilbert  v.  Glaves,  268  Mo,  100.  (3)  Fraud 
art  of  the  defendants  prevented  the  citizens 
in  the  proposed  consolidated  district  from  hav- 
mefit  of  the  free  will  and  judgment  of  the  super- 
,  and  thereby  vitiated  the  entire  proceedings, 
rel.  Hilbert  v.  Glares,  268  Mo.  100;  State 
istrict  52  v.  Wright,  270  Mo.  376. 

.  Fields  for  respondents. 

After  the  county  superintendent  had  ordered 
ion  for  the  consolidated  school  district,  had 
)tices  calling  the  election,  he  could  not  then  call 
Lon  off  by  ordering  persons  in  the  proposed 

0  take  down  the  no^tices  and  circulate  a  new 
State  ex  rel.  v.  Gill,  190  Mo.  79.     (2)     As 

the  Legislature  violates  no  constitutional  re- 

1  upon  its  acts,  the  wisdom  of  any  act  is  not 
0  review  by  the  court;  nor  can  the  courts 
the  policy  of  an  act  authorizing  the  consoli- 
f  a  school  district  when  applied  to  sparsely 
immunities,  or  when  applied  to  a  single  dis- 
ady  organized  which  contains  a  large  part  of 
?  population  in  the  community  or  territory  af- 

the  proposed  consolidation.  State  ex  inf.  v. 
6  Mo.  191.  (3)  In  jBxing  the  boundary  lines 
way  as  in  the  judgment  of  the  county  super- 
will  form  the  best  consolidated  district,  the 
leave  both  the  measure  of  the  judgment  ^nd 
um  of  due  regard  of  the  welfare  of  the  adjoin- 
ict  to  a  sound  oflScial  discretion;  and  the  sole 
orrecting  his  exercise  of  a  biad  judgment  and 
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discretion  is  the  rejection  by  the  voters  to  the  proposi- 
tion to  organize  the  consolidated  district.  State  ex  rel. 
V.  Wright,  270  Mo.  376.  (4)  Alleged  frandulent  state- 
ments  made  to  voters  by  the  county  superintendent  l^e- 
fore  the  consolidated  district  was  formed,  that  their 
taxes  would  not  be  increased  by  its  formation  more  than 
fifteen  or  twenty  cents  on  the  hundred  dollars '  valuation 
has  no  place  in  a  quo  warranto  brought  against  the  di- 
rectors to  oust  them  on  the  ground  that  the  district  was 
not  legally  organized,  for  even  if  made  they  are  no 
grounds  for  outlawing  the  district.  State  ex  rel.  v. 
Wrfght,  270  Mo.  376.  And  conversely  if  made  by 
voters  to  the  superintendent  the  same  rule  of  law  would 
^PPly-  (5)  The  plat  was  sufficient.  It  was  a  substan- 
tial compliance  with  the  law.  '  That  is  all  that  is  required. 
State  ex  inf.  v.  Smith,  271  Mo.  168 ;  State  ex  inf.  v.  Jones, 
266  Mo.  191;  State  ex  rel.  v.  Job,  205  Mo.  1;  State  ex 
inf.  V.  Morgan,  268  Mo.  265;  State  ex  rel.  v.  Cloud,  192 
Mo.  App.  322;  State  ex  rel.  v.  Glaves,  268  Mo.  100.  (6) 
The  fiirst  certificate  filed  by  the  chairman  and  secretary, 
was  probably  sufficient.  State  ex  rel.  v.  Glaves,  268  Mo. 
100.  But  there  was  no  reason  why,  upon  discovery 
that  it  was  slightly  defective,  a  new  one  should  not  be 
filed  correcting  the  error.  The  new  certificate  conforms 
exactly  to  the  plat  filed  by  the  county  superintendent, 
hence  no  fraud  was  perpetrated;  and  was  filed  one 
month  lacking  three  days  before  this  suit  was  filed, 
and  no  harm  could  have  been  done  anybody.  State  ex 
rel.  V.  Glaves,  268  Mo.  100.  (7)  The  provision  of  the 
statute  requiring  the  superintendent  to  call  the  meeting 
to  order  is  directory.  State  ex  rel.  v.  Long,  275  Mo.  169. 
So  it  made  no  difference  whether  he  called  the  meeting 
to  order  voluntarily,  or  was  coerced,  or  whether  he  called 
it  at  all.  (8)  This  suit  was  instituted  by  the  prose- 
cuting attorney  on  information  at  the  relation  of  private 
parties.  No  leave  of  court  was  obtained  to  file  this 
information.  This  was  jurisdictional  and  can  be  raised 
for  the  first  time  in  this  court.  Such  information  could 
not  be  filed  without  leave  of  court  being  first  had,  and 


Digitized  by 


Google 


JEME  COURT  OF  MISSOURI, 

inf.  West  v.  Consolidated  School  Dis^ict.    * 

granted  neither  the- circuit  court  nor  this 
jurisdiction.  Hence  the  judgment  of  the 
ismissing  petition  was  right,  regardless 
e  to  oflSce  was  involved  or  not;  State  ex 
Mcllhany,  32  Mo.  382;  State  ex  rel.  v. 
38  Mo.  535;  State  ex  rel.  v.  Vail,  23  Mo. 
rel.  V.  Townley,  56  Mo.  107;  State  ex 
[  Mo.  198. 

C. — This  is  a  proceeding  by  quo  war- 
he  Prosecuting  Attorney  of  Linn  County, 
I  of  one  certain  school  district  and  "ten 
sens  residing  therein,  against  a  Certain 
?hool  district,  its  clerk  and  the  six  mem- 
rd  of  directors. 

>se  of  the  proceeding  is  to  challenge  the. 
I  formation  of  said  consolidated  district 
e  several  named  respondents  from  their 
as  members  of  said  board  of  directors 
f  said  district. 

0  dispute  as  to  the  election  of  said  officers, 
is  sought  upon  the  grounds  that,  the  or- 
said  consolidated  district  being  illegal, 
said  offices  wrongfully,  as  no  such  offices 
n  law. 

)n  alleges  that  proceedings  were  instituted 
►  law  for  the  formation  of  a  consolidated 
and  that  such  organization  was  rendered 
following: 

ors  were  too  remote  from  the  place  where 
)  be  maintained  and  separated  therefrom 
V  Creek,  sometimes  impassable, 
superintendent  of  county  schools  in  an- 
stition  for  the  formation  of  such  consoli- 
was  misled  by  the  defendants  and  was 
raud  and  deceit  practiced  by  them, 
the  said  superintendent  was  coerced  and 

defendants  and  compelled,  against  his 
3  special  meeting  to  ordr^r,  which  had  as- 
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sembled,  upon  notice,  to  pass  upon  the  question  of  form- 
ing said  district  and  electing  directors  therefor. 

(d)  That  the  chairman  and  secretary  of  said  meet- 
ing had  filed  a  certificate  with  the  county  clerk  show- 
ing that  the  proposition  voted  on  differed  from  that 
contained  in  the  notices  for  said  meeting. 

Upon  exhibiting  this  information  the  respondents 
moved  to  strike  out  all  of  the  first  three  of  the  above 
propositions  on  the  grounds  that  such  allegations  did 
not  state  a  cause  of  action.  Such  motion  being  in  its 
nature  "a  demurrer  was  sustained,  over  the  objection 
and  exception  of  relators  and  appellants. 

To  the  balance  of  the  petition  or  information  re- 
spondents made  return  and  answer  alleging  the  forma- 
tion of  said  consolidated  district  conformable  to  an  act 
of  the  Legislature  approved  March  14,  1913,  as  amended 
by  the  act  of  the  Legislature  approved  March  27,  1917, 
and  upon  general  denial  in  replication,  the  matter  went 
to  trial,  where  the  issues  were  determined  adversely  to 
relators  and  the  validity  of  the  district  upheld  and  their 
information  or  petition  dismissed. 

At  the  trial  it  appeared  that  the  chairman  and  secre- 
tary of  the  special  meeting  had  made  up  and  filed  a  certi- 
ficate showing  that  a  proposition  differing  from  that 
contained  in  the  notices  had  in  fact  been  voted  on,  but 
subsequently  an  amended  certificate  was  filed  showing 
that  the  meeting  had  voted  on  the  exact  proposition  con- 
tained in  the  notices. 

I.  The  office  of  school  director,  being  an  office  under 
this  State  (State  ex  inf.    Sutton  v.  Fasse,  189  Mo.  532), 

this  court  has  exclusive  jurisdiction,  as  all 
Ju^Sction      cases  involving  **the  title  to  any  office  under 

this  State"  come  here.  [Sec.  12,  Art.'  6, 
Constitution  of  Missouri.]  Originally  the  case  was  sent 
to  the  Kansas  City  Court  of  Appeals,  but  for  the  above 
reasons  was  properly  transferred  to  this  court. 

n.  Upon  the  foregoing  facts  relators,  as  appellants 
here,  complain  that  the  court  should  not  have  stricken 
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from  their  information  the  allegations  re- 
K!teriri^*  garding  the  impractibility  ^f  the  f  ormatidn 
Allegations.  of  said  district;  of  the  fraud  and  deceit 
practiced  upon  the  county  superintendent  of 
schools ;  and  the  coercion  and  intimidation  to  which,  they 
allege,  he  was  subjected.  They  also  complain  of  the 
action  of  the  court  in  admitting  the  amended  and  cor- 
rected cei  iificat6  from  the  chairman  and  secretary  of  the 
special  meeting. 

(a)  The  court  properly  sustained  the  motion  to 
strike  out  the  portions  of  the  information  or  petition 
mentioned.  The  requisite  number  of  citizens 
teim^hooL  ^^^  voters  of  the  community,  conformable 
to  the  act  of  the  Legislature  approved  March 
14, 1913,  had  filed  their  petition  to  the  county  superintend- 
ent of  public  schools  of  Linn  County,  expressing  their  de- 
sire to  form  a  consolidated  district. 

The  petition  properly  offered  in  evidence  shows  that 
it  included  District  No.  24  wherein  the  relators  resided. 

This  petition  initiated  the  movement  for  the  con- 
solidated district  and  under  the  statute  was  suflScient  to 
invoke  the  exercise  of  the  discretionary  powers  of  the 
county  superintendent  of  public  schools.  It  was  not  his 
function  to  determine  whether  or  not  a  consolidated  dis- 
trict should  be  formed,  as  that  was  a  question  for  the 
qualified  voters  of  the  district  to  determine,  but  it  was 
his  duty  to  investigate  the  needs  of  the  community  and 
determine  the  exact  boundaries  of  the  proposed  consoli- 
dated district. 

Under  the  statute  hie  could  only  fix  the  exact  bound- 
aries for  the  purposes  of  notice  for  the  special  meeting 
and  it  was  not  within  his  power  to  dictate  to  the  com- 
munity whether  certain  large  portions  of  the  proposed 
district  should  be  included  or  not. 

The  allegations,  therefore,  regarding  the  remoteness 
of  relators  from  the  proposed  school  building  and  the 
difficulty  that  might  be  experienced  in  crossing  West 
Yellow  Creek  were  not  questions  to  be  passed  upon  by 
this  official.    We  are  persuaded  that  this  is  so,  because 
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the  petition  filed  with  him  included  District  No.  24, 
wherein  relators  re'side. 

The  statute  made  it  his  duty  to  locate  the  boundary- 
lines  as  in  his  judgment  would  form  the  best  possible 
consolidated  district,  always  mindful  of  the  welfare  of 
adjoining  districts.  These  questions  were  discretionary 
and  appealed  to  his  sound  judgment  and  are  not  judicial 
questions,  so,  therefore,  the  judiciary  would  not  be  at 
liberty  to  interfere  with  the  exercise  of  a  discretion  by 
this  official  except  that  same  had  been  abused,  and  no 
such  question  has  been  raised  here. 

Again  there  was  a  remedy  against  the  bad  judgment 
of  the  superintendent  if  any,  as  the  people  affected  had 
the  absolute  right,  upon  notice,  to  accept  or  reject  the 
boundaries  as  marked  off  by  him. 

(b)  On  the  question  of  fraud  and  deceit,  these 
questions  were  not  issuable,  for  the  reason  that  the 
county  superintendent  was  exercising  a  minis- 
^'^d  terial  duty,  and  it  is  of  no  consequence  what 
Deceit.  representations  might  have  been  made  to  him, 
as  he  is  not  a  party  to  this  record,  and  there  was 
no  allegation  that  the  people  who  voted  on  the  questions 
involved  were  either  deceived  or  misled. 

On  the  other  hand,  we  cannot  see  how  the  superin- 
tendent could  have  been  deceived,  as  the  law  made  it 
his  duty  to  visit  the  community  and  undoubtedly  he  could 
see  the  geographical  and  physical  conditions  of  the  pro- 
posed district  and  understand  the  situation  as  well  as 
others.  Even  if  he  were  a  party  to  this  action,  no  fraud 
could  have  been  practiced  upon  him  and  neither  could 
he  have  been  misled  or  deceived,  because  all  the  facts 
were  just  as  apparent  to  him  or  should  have  been  as  to 
his  alleged  deceiversr. 

"Whether  he  was  deceived  or  derelict  in  the  per- 
formance of  his  duty,  according  to  the  evidence  in  the 
case,  the  people  by  a  vote  of  77  to  14  accepted  his 
judgment,  and  it  nowhere  appears  that  the  voters  failed 
to  understand  the  exact  proposition  ppon  which  they 
were  voting. 
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(c)  The  question  as  to  whether  or  not  the  superin- 
tendent was  coerced  and  forced  by  intimidation  to  call 
the  special  meeting  to  order  can  be  disposed  of 
be  stating  that  this  was  his  statutory  duty  and, 
therefore,  he  could  not  be  coerced  and  intimidated  to  do 
that  which  clearly  the  statute  enjoined  upon  him  to  do. 

Counsel  for  appellants  call  attention  to  the  case  of 
State  ex  rel.  Hilbert  v.  Glaves,  268  Mo.  100,  wherein  a 
discrepancy  between  two  plats  showing  the  boundaries 
of  a  proposed  consolidated  district  appeared.  The  court 
in  passing  upon  such  discrepancy  considered  it  too 
trivial  upon  the  facts  in  that  case  for  judicial  interference 
and  particularly  as  no  evidence  of  fraud  appeared.  Such 
discrepancy  as  appeared  in  the  Glaves  case  was  only 
of  immediate  concern  to  the  voters  as  the  will  of  the 
voters  had  to  be  expressed  upon  the  plats  submitted  by 
the  superintendent.  In  this  case  there  is  no  such  ques- 
tion. The  Voters  admittedly  had  before  them  the  plats 
showing  the  exact  proposed  boundary  lines  and,  there- 
fore, the  question  of  the  boundary  lines  was  fairly  settled, 
and  whatever  the  judgment  of  the  county  superintendent 
and  however  reached,  that  judgment  was  submitted  to  the 
voters  and  accepted  by  them.  Fraud  and  deception  if 
any  practiced  upon  the  county  superintendent  would  be 
too  remote  and  such  allegations  of  the  petition  were 
properly  eliminated. 

III.  At  the  trial  of  the  case  relators  offered  the 
original  certificate  filed  by  the  chairman  and  secretary 
of  the  special  meeting  with  the  county  clerk  as  required 

by  law.  This  certificate  showed  that  the  prop- 
CarScii^      osition  voted  on  cpvered  four  full  districts, 

including  relator  district,  but  failed  to  show 
that  portions  of  adjacent  districts  had  been  included 
as  in  the  notices. 

Over  the  objection  and  exception  of  relators  re- 
spondents offered  an  amended  certificate,  which  showed 
that  the  proposition  voted  on  conformed  to  the  notices 
given.  No  error  was  committed  by  the  court  in  admitting 
this  corrected  certificate,  as  it  was  the  duty  of  the 
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chairman  and  secretary  of  the  meeting  to  file  a  certi- 
ficate showing  what  actually  occurred  at  the  meeting,  and 
because  of  their  mistake  no  harm  should  be  suffered  by 
the  district  and  no  complaint  could  justly  be  made  against 
the  introduction  of  testimony  showing  what  the  voters 
actually  did,  as  an  error  of  the  chairman  and  secretary 
would  not  preclude  such  testimony. 

iMany  of  the  questions  here  passed  upon  were  pres- 
ent in  the  well-reasoned  case  of  State  ex  rel.  v.  Wright, 
270  Mo.  376,  and  our  rulings  follow  that  case.  This 
disposes  of  all  the  questions  raised  by  appellants  and  in* 
view  of  our  decision  it  is  unnecessary  to  pass  on  ques- 
tions raised  by  respondents. 

Finding  no  error  in  the  record,  we  afiBrm  the 
judgment  of  the  trial  court.  Railey  and  White,  CC, 
concur. 

PER  CURIAM : — The  foregoing  opinion  by  Rf.eves, 
C,  is  adopted  as  the  opinion  of  the  court. 
AH  of  the  judges  concur. 


THE  STATE  ex  rel.  ELLA  PLUMMER,  Appellant,  v. 
FREDERICK  D.  GARDNER,  Governor,  et  al. 

Division  Two,  October  11,  1921. 

1.  COUNTY:  St.  Louis.  The  City  of  St.  Louis  is  a  legal  subdivision 
of  the  State,  and  as  such  has  been  and  should  be  treated  for  all 

goyernmental  purposes  as  a  county. 

2.  TAXATION:  Classification  of  Beal  Estate:  In  St.  Louis.  The  State 
Board  of  Equalization  acts  within  its  constitutional  authority 
when  it  classifies  real  estate  in  the  City  of  St.  Louis  in  the  same 
mannner  it  classified  real  estate  in  the  counties  of  the  State. 

3.  :  :  :  As  Town  Lots.     The  statute   (Sec.  12855. 

R.  S.  1919)  directs  the  State  Board  of  Equalization  to  "classify  all 
real  estate  situate  in  cities,  towns  and  villages  as  town  lots,  and 
an  other  real  estate  as  farming  lands."    Held,  that  the  owner  of  a 


Digitized  by 


Google 


144  SUPREME  COURT  OF  MISSOURI, 


State  ex  rel.  Plummer  v.  Gardner. 


lot  in  St.  Louis  cannot  complain  of  an  action  of  the  board  increas- 
ing the  valuation  of  lande  In  St.  Loula  ten  per  cent  and  town  lots 
six  per  cent,  since  the  board  had  the  unquestionable  statutory 
right  to  add  to  the  valuation  of  town  lots,  and  if  her  contention 
that  there  was  no  such  thing  as  lands  within  the  city  other  than 
town  lots  were  sustained  she  would  not  suffer,  the  increase  on  the 
valuation  of  her  lot  being  less  than  that  placed  on  other  property 
classed  as  lands. 

4.  OE&TIORABI:  Return  in  Two  Days.  Certiorari  Is  a  remedial  writ, 
and  at  the  instance  of  a  private  party  may  Issue  only  at  the  sound 
discretion  of  the  court,  but  when  issued  the  court  may  fix  such 
date  for  answer  and  return  as  it  deen^  proper,  and  there  may  be 
circunustances  requiring  an  Immediate  return.  But  a  writ  directed 
to  the  State  Board  of  Equalization  commanding  It  to  certify  up  Its 
records  altering  the  valuation  of  real  estate  in  the  City  of  St. 
Louis  for  a  certain  year,  within  two  days,  designates  an  unrea- 
sonably short  time;  but  where  the  return  is  made  and  the  board 
suffered  no  Injury  on  account  of  the  shortress  of  the  time,  Ita 
motion  that  the  writ  be  quashed  on  the  ground  that  the  court  was 
without  authority  to  require  so  quick  a  return  and  abused  Its. 
process  should  be  overruled. 

Appeal  from  Cole  Circuit  Court. — Hon  J.    G.  Slate, 

Judge. 

Apfibmed. 

Marion  C.  Early  for  appellant. 

(1)  The  State  Board  of  Equalization  has  power  to 
change  valuations  within  counties  only  by  acting  uni- 
formly as  to  the  classes  of  property  established  by  the 
statute;  and  has  no  power  to  create  classes  outside  of 
the  statutory  classes.  State  ex  rel.  v.  Vaile,  122  Mo.  33 ; 
Mercantile  Trust  Co.  v.  Schramm,  269  Mo.  489.  (2) 
Under  the  statute  there  are  only  two  classes  of  real 
estate,  land  in  incorporated  cities,  towns  and  villages, 
and  land  outside  of  them.  In  the  City  of  St.  Louis 
there  is  no  realty  of  the  second  class.  The  board  has 
no  power  to  make  two  classes  of  realty,  for  purposes  of 
valuation  for  taxation,  in  the  City  of  St.  Louis.  (3)  No 
public  inconvenience  will  result  from  qi4>>shing  the  action 
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of  the  board  in  attempting  this  void  increase  in  the 
valuation  of  St.  Louis  realty.  The  taxbills  which  have 
been  issued  are  not  void,  but  are  perfectly  good  on  the 
basis  of  the  valuation  made  by  the  local  board,  before 
the  state  board  attempted  this  unwarranted  interference. 
State  ex  rel.  v.  Vaile,  122  Mo.  33,  47.  (4)  The  action 
of  the  board  would  increase  the  valuation  of  realty  in 
the  City  of  St.  Louis  over  $35,000,000.  A  substantial 
injury  is  threatened  to  property  owners;  they  have  a 
grievance  for  which  quashing  the  action  of  the  board  is 
the  only  practical  remedy.  (5)  Any  usurpation  of  .of- 
ficial power  is  an  attack  on  the  soverignty  of  the  pepple, 
and  serious  as  such.  Courts  will  not  shrink  from  dealing 
with  charges  showing  such  usurpation.  (6)  While  the 
issuance  of  the  alternative  writ  is  discretionary,  within 
limits  unnecessary  to  discuss,  yet  after  it  has  issued,  and 
the  record  has  been  certified,  as  was  done  in  this  case, 
there  is  no  question  of  further  discretion.  It  is  the  duty 
of  the  court  to  decide  the  case  on  its  merits.  State  ex 
rel.  V.  Guinotte,  156  Mo.  513,  528. 

\    

Jesse  W.  Barrett,  Attorney-General,  and  Merrill  E. 
Otis,  Assistant  Attorney-General,  for  respondents. 

(1)  Issuance  of  a  writ  of  certiorari  is  discretionary. 
An  abuse  of  this  discretion  will  be  reviewed.  In  the 
instant  case  the  alternative  writ  should  not  have  issued. 
The  writ  should  never  issue  when  there  has  been  no 
substantial  injury  to  the  petitioner,  when  the  petitioner's 
cause  is  without  equity,  or  when  the  quashing  of  pro- 
ceedings of  a  governmental  department  will  result  in 
great  public  inconvenience,  (a)  The  writ  is  discretion- 
ary. 11  C.  J.  p.  128;  State  v.  Henderson,  160  Mo.  190; 
State  V.  Guinotte,  156  Mo.  513.  (b)  Abuse  of  discretion" 
will  be  reviewed.  11  C.  J.  p.  129 ;  State  v.  Dobson,  135  Mo. 
1.  (c)  The  alternative  writ  should  not  have  issued  be- 
cause the  petitioner  was  without  equity  and  because 
the  quashing  of  the  proceedings  of  the  board  of 
equalization  in  the  instant  case  necessarily  would  result 
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it  public  inconvenience.  11  C.  J.  p.  130;  5  R.  C.  L. 
IcAloon  V.  Commissioners,  22  R.  T.  191 ;  State  ex 
Tosnell,  61  L.  R.  A.  50;  People  v.  Commissioners,  40 
745;  People  v.  Mayor  of  New  York,  5  Barbour 
.)  49;  State  ex  rel.  v.  Lockhart,  18  Wash.  535; 
)  V.  Heller,  32  Wis.  467.  (2)  Respondents'  motion 
sh  the  alternative  writ  should  have  been  sustained 
5  reason  that  the  court  was  without  jurisdiction  to^ 
B  a  return  within  two  days.  Certiorari,  in  the  ab- 
of  a  special  statute,  is  a  '*suit,''  subject  to  the 
l1  law  governing  the  time  within  which  return  or 
r  must  be  made.  Summons  to  answer  within  a 
r  period  will  be  quashed.  A  qualified  return  does 
ive  this  point,    (a)    The  law  allows  not  less  than 

days  to  answer  ''suits."  Sees.  1182,  1183,  1184, 
1919.  (b)  Certiorari  is  a  suit.  4  Words  and 
is  (2  Series)  p.  775;  Hendrix  v.  Kellogg,  32  Ga. 
7.  (c)  Absent  a  special  statute  (there  is  none  in 
iri)  the  general  law  governs  time  of  making  return 
;  of  certiorari,  4  Ency.  PI.  &  Prac,  p.  204;  Hardin 
liams,  5  Heisk.  (Tenn.)  385.  The  State  ^oard  of 
zation  did  not  exceed  its  jurisdiction  in  its  order 
sing  by  different  percentages  ** lands"  and  **town 
as  classified  by  the  assessor  of  St.  Louis  City, 
atute  gives  that  authority.  A  statute  will  not  be 
strued  as  to  produce  an  absurd,  inequitable  or  un- 
utional  result.  The  construction  contended  for 
)ellant  is  absurd,  inequitable  and  possibly  uncon- 
)nal.  (d)  A  statute  will  not  be  given  an  absurd, 
table  or  unconstitutional  interpretation,  if  that 

avoided.  (4)  The  State  Board  of  Equalization 
e  un(!luestioned  right  to  raise  the  valuation  on  all 
itate  in  St.  Louis  City.  It  had  the  right  to  raise 
luation  of  such  real  estate,  including  ^Mands"  and 
lots,'^  as  classified  by  the  assessor,  by  six  per  cent, 
raise  this  valuation  by  six  per  cent.  If  it  had  no 
ction  to  put  an  additional  four  per  cent  on  the 
ratively  small  item  of  ''lands,"  as  certified  by  the 
Dr,  the  appellant,  who  owned  no  ''Iqnds,"  cannot 
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complain,  because  not  injured.  Even  if  appellant  could 
complain  and  even  if  it  is  admitted  that  placing  the  ad- 
ditional fouT  per  cent  on  '* lands"  was  in  excess  of  the 
jurisdiction  of  the  board,  then  only  that  excess,  amounting 
to  $734,377.60  is  illegal,  and  not  the  entire  increase 
amounting  to  $36,110,758.  The  order  of  the  board  in 
the  instant  case  shows  a  clear  intention  on  its  part  to 
raise  the  valuation  of  real  estate  in  St.  Louis  City  six 
per  cent.   This  the  board  had  the  right  to  do.     - 

REEVES,  C— On  November  5,  1919,  pursuant  to 
application  for  writ  of  certiorari  previously  filed,  the 
Circuit  Court  of  Cole  County  issued  its  alternative  writ 
directed  to  the  officials  constituting  the  State  Board  of 
Equalization,  commanding  said  board  to  certify  up  its 
record  of  certain  proceedings  previously  had  concerning 
the  alteration  of  the  valuation  of  real  estate'  for  the  year 
1919  in  St.  Louis. 

It  was  the  mandate  of  the  writ  that  return  be  made 
thereto  on  November  7,  1919,  or  two  days  after  its  issu- 
ance. On  the  return  day  respondents  •moved  to  quash 
the  alternative  writ  on  the  grounds,  first,  that  the  court 
was  without  authority  to  require  so  quick  a  return ;  sec- 
ond, that  by  requiring  so  immediate  a  return  our  statutes 
concerning  the  commencement  of  actions  and  the  service 
of  process  were  violated;  and,  third,  that  the  time  to 
make  answer  and  return  was  unreasonably  short.  This 
motion  was  overruled  and  respondents,  protesting,  made 
a  qualified  return,  sending  up  copies  of  all  records  in- 
volved. 

Thereupon  relator,  appellant  here,  filed  her  motion 
for  judgment  according  to  her  petition,  and  the  same 
having  been  overruled,  the  coul-t  entered  judgment  dis- 
missing relator's  petition. 

The  proceedings  of  the  State  Board  of  Equalization 
complained  against  consisted  of  a  certain  resolution- 
altering  valuations  in  St.  Louis,  and  particularly  increas- 
ing the  valuation  of  lands  ten  per  cent  and  town  lots  six 
per  cent. 
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owner  of  a  certain  lot  in  the  City  of 
;  the  authority  of  the  State  Board  of 
de  realty  in  said  city  into  classes  for 
lation,  and  having  acted  in  excess  of 
act,  she  declares,  is  void,  and  as  a 
fhts  are  affected. 

3ry  properly  dismissed  relator's  bill. 
ertiorari  should  have  been  issued. 
Revised  Statutes  1919,  directs  the 
lalization  to  **  classify  all  real  estate 
in  cities,  towns  and  villages  as  town 
d  all  other  real  estate  as  farming 
As  a  condition  precedent  there  must 
board  by  the  county  clerks  and  the 
rd  of  assessors  of  St.  Louis  abstracts 
operty  in  the  State, 
from  the  above  that  St.  Louis  City  is 
sion  of  this  State  for  the  purpose  of 

icle  9,  of  the  Constitution  of  Mis- 
*  the  several  counties  of  this  State,  as 
hereby  recognized  as  legal  subdivi- 
'  St.  Louis  City  is  a  legal  subdivi- 
nd  as  such  has  been  and  should  be 
vemmental  purposes  as  a  county, 
s,  213  Mo.  384;  State  ex  rel.  v.  Finn, 

d  case  the  court  said  regarding  the 

^*It  may  be  a  county  so  far  as  to 

as  such  to  the  rest  of  the  State.*' 

21,  22,  23,  24  and  25,  Article  9,  of 

ion,  d^al  specifically  with  the  City  of 

ide  for  its  organization  as  a  subdivi- 

Jection  20,  Article  9,  of  the  Constitn- 

ig  other  things,  that  it  '*may  extend 

embrace  the  parks  now  without  its 

er  convenient  and  contiguous  terri- 
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It  would  be  idle  to  say  that  real  property  emhraeed 
within  the  corporate  limits  of  the  City  of  St.  Louis  as  a 
subdivision  of  this  State  must  be  dassed  as  town  lots. 
For  all  the  purposes  of  valuations  and  taxation  of  prop- 
erty St.  Louis  is  a  legal  subdivision  of  the  State  and 
should  be  treated  as  a  county.  The  State  Board  of  Equali- 
zation acted  clearly  within  its  rights  when  it  classified 
real  estate  there  in  the  same  manner  that  it  did  the  real 
estate  in  the  counties  of  the  State. 

We  are  unable  to  see  wherein  relator,  as  appellant 
here,  possesses  such  interest  as  would  entitle  her  to  com- 
plain. According  to  our  construction  of  the  statute,  the 
State  Board  of  Equalization  had  the  undisputed  right. to 
add  to  the  valuation  of  town  lots,  and  if  her  contention 
should  be  sustained  to  the  effect  that  there  was  no  such 
thing  as  lands  other  than  town  lots  in  St.  Louis,  she  would 
not  suffer  for  the  reason  that  the  increase  on  her  property 
was  less  than  that  placed  on  the  other  property  classed 
as  la];ids. 

If  any  one  had  the  right  to  complam  it  would  be  the 
persons  whose  real  estate  in  St.  Louis  was  classed  as 
lands,  as  the  increase  fell  heaviest  there.  However,  the 
beneficial  interest  of  relator,  not  having  been  challenged 
below,  should  not  be  questioned  here. 

II.  Eespondents  have  emphasized  that  their  motion 
to  quash  the  alternative  writ  should  have  been  sustained. 
We  dp  not  agree  that  it  should  have  been  quashed  upon 
the  grounds  enumerated  in  the  motion.  Certiorari  is  a 
OMidorftri  c<>^^^^  l^w  remedial  writ,  and  at  the  instance 
of  a  private  party  may  issue  only  at  the  sound 
discretion  of  the  court.  When  issued  the  court  may  fix 
such  date  for  answer  and  return  as  It  may  deem  proper. 
The  circumstances  may  require  an  immediate  return  or 
the  extraordinary  remedy  of  the  writ  may  be  lost.  In 
this  case  the  time  was  unreasonably  short,  but  as  the 
return  was  made  we  have  been  unable  to  find  where  re- 
spondents suffered  injury,  and  particularly  since  the 
court  subsequently  corrected  its  own  error  by  quashing 
its  writ. 
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Upon  the  facts  in  this  case,  the  couit  below  improvi- 
dently  issued  its  writ  of  certiorari,  and  very  properly, 
as  was  its  right,  quashed  it  and  dismissed  relator's  peti- 
tion. It  follows  that  its  action  should  be  and  is  affirmed. 
Railey  and  White,  CC,  concur. 

PER  CURIAM:— The  foregoing  opinion  by  Reeves, 
C,  is  adopted  as. the  opinion  of  the  court.  All  of  the 
judges  concur. 


THE  STATE  ex  rel.  THOMAS  P.  MURPHY  v.  FRANK 
LANDWEHR,  Judge  of  Circuit  Court. 

Division  Two,  October  29,  1921. 

1.  BALLOTS  AND  POLL  BOOKS:  Use  by  Grand  Jury:  Forbidden  by 
Statute.  A  subpoena  duces  tecum  directed  to  the  Board  of  Elec- 
tion Commissioners  of  the  City  of  St.  Louis,  commanding  them 
to  bring  before  the  grand  jury  "the  baUot  boxes,  baUots  and 
the  official  returns  and  statements  made  by  the  judges  and  clerks 
of  election"  of  a  certain  precinct  in  connection  with  a  primary 
election  is  prohibited  by  Section  5403,  Revised  Statutes  1919, 
prohibiting  the  use  of  such  ballots  if  the  use  thereof  will  "tend 
toward  showing  who  voted  any  baUot:"  for  the  use  of  the  ballots 
in  connection  with  the  poll  books  would  enable  at  least  the  members 
of  the  grand  jury  and  all  other  persons  legally  present  to  ascertain 
how  each  voter  had  voted. 

2.   :  :  Certificate  to  Poll  Book.    The  poll  books  made  by 

the  judges  and  clerks  of  election  at  a  primary  election,  if  they 
are  produced  before  the  grand  jury,  must  be  presented  as  a  whole, 
including  the  certificate  on  the  back  page  thereof,  which  cannot 
be  reserved  from  the  book,  by  the  court  or  the  election  commission- 
ers, and  to  produce  the  certificate  is  to  produce  the  poll  book 
Itself  before  the  grand  jury  and  its  legal  attendants,  and  that 
would  be  to  violate  Section  5403,  Revised  Statutes  1919.  which 
declares  that,  in  an  investigation  before  a  grand  jury,  "the  ballots 
be  in  no  way  used  or  any  information  disclosed  that  would  tend 
toward  showing  who  voted  any  ballot."  [DAVID  E.  BLAIR,  J., 
concurring  for  the  reason  that  State  ex  rel.  v.  Hartmann,  231  S. 
W.,  982,  decided  by  Court  in  Banc,  is  controlling  in  this  case,  the 
facts  not  being  distinguishable  from  those  If  judgment  there.] 
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PBEUMINARY  WRIT  MADE  ABSOLUTE. 

Wifley,  Williams,  Mclntyre,  Hensley  <&  Nelson  for 
relator. 

(1)  Sec,  5403,  R.  S.  1919,  determines  the  power  and 
jurisdiction  of  respondent  in  the  instant  case.  State  ex 
rel.  Feinstein  v.  Hartmann,  231  S.  W.  982.  (2)  Said 
statute  by  express  proviso  declares  *'that  the  ballots  in 
no  way  be  used  or  any  information  disclosed  that  would 
tend  toward  showing  who  voted  any  ballot.''  ^  The 
phrase  *'tend  toward  showing''  as  used  in  the  above 
statute  has  a  clear  and  unambiguous  meaning.  Defi- 
nition of  word  **tend":  Webster's  New  International 
Dictionary;  9  Century  Diet,  and  Cyc.  p.  6228;  38  Cyc. 
125;  White  v.  State,  153  Ind.  692;  Hogue  v.  State,  93  Ark. 
322;  Ex  parte  Gauss,  223  Mo.  277,  284;  3  Wigmore  on 
Evidence,  sec.  2260.  (3)  The  application  for  subpoena 
duces  tecum  calls  for  all  the  statements  and  oflScial  returns 
made  by  the  judges  and  clerks  of  election  in  connection 
with  said  primary  election.  One  of  these  statements  or 
returns  is  attached  to  the  poll  book  and  cannot  be  pro- 
duced without  also  producing  the  poll  book.  (4)  The  ap- 
plication for  subpoena  duces  tecum  is  under  the  authori- 
ties too  indefinite  and  uncertain  to  confer  jurisdiction  up- 
on the  circuit  court  to  issue  the  writ  of  subpoena  duces 
tecum.  State  ex  rel.  Wurdeman,  175  Mo.  App.  540; 
Ex  parte  Brown,  72  Mo.  83. 

Jesse  W.  Barrett,  Attorney-General,  and  Merrill 
E,  Otis,  Assistant  Attorney-General,  for  respondent; 
Howard  Sidener,  Circuit  Attorney,  and  Roland  Johnston, 
Assistant  Circuit  Attorney,  of  counsel. 

(1)  ,  There  is  no  constitutional  guaranty  of  secrecy 
as  to  ballots  cast  in  primary  elections  in  this  State.  State 
ex  rel.  Feinstein  v.  Hartmann,  231  S.  W.  982 ;  In  re  Kan- 
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sas  City  Election  Commissioners, — Mo. — .  (2)  The  pro- 
hibition against  the  production  before  grand  juries  of 
primary  election  ballots,  orginally  a  part  of  the  primary 
laws,  being  therein  incorporated  by  reference,  was  strick- 
en from  those  laws  by  the  amendment  to  tlfe  law  of  evi- 
dence now  known  as  Sec.  5403,  R.  S.  1919.  State  ex  rel. 
Feinstein  v.  Hartmann,  231  S.  W.  982.  (3)  Sec.  5403, 
R.  S.  1919,  authorzies  the  production  of  primary  election 
ballots  to  be  used  in  grand  jury  investigations.  State  ex 
rel.  Feinstein  V.  Hartmann,  231  S.  W.  982.  (4)  The  pro- 
viso  in  Sec.  5403,  R.  S.  1919,  relied  on  by  relator,  is  a 
limitation,  not  upon  the  right  to  require  the  produc- 
tion of  ballots,  but  solely  upon  the  use  to  which  they 
may  be  put,  after  they  have  been  produced.  The  pro- 
viso assumes  that  they  have  been  produced.  If  the 
proviso  is  construed  as  contended  for  by  relator  the 
section  is  meaningless.  The  court  will  presume  that  the 
Legislature  did  not  intend  to  enact  a  statute  without 
meaning.  (5)  The  true  meaning  of  the  proviso  is  that 
the  ballots  shall  not  be  used  so  as  to  show  at  the  investiga- 
tion or  hearing  who  voted  any  ballot.  (6)  Inspection  of 
the  ballots  alone  cannot  *'tend  to  show''  who  voted  them. 
In  addition  there  must  be  access  to  the  poll  books.  The 
law  forbids  that  access.  The  situation  is  just  as  if  the  poll 
books  did  not  exist.  Sec.  5258,  R.  S.  1919.  (7)  The  law 
defines  what  is  meant  by  '* statements  and  returns"  as 
that. phrase  is  used  in  the  application  for  a  subpoena 
duces  tecum.  The  term  does  not  include  the  '* certificate" 
contained  in  the  poll  book  and  set  out  in  the  aereed  state- 
ment of  facts.  Seo.  5007,  R.  S.  1919.  (8)  There  is  no 
showing  that  the  stenographer  at  the  former  hearing  saw 
the  poll  books  or  has  any  knowledge  of  their  contents. 
Moreover,  the  stenographer  may  be  removed  by  the  cir- 
cuit attorney  and  another  substituted  for  him.  Further- 
more, the  stenographer  is  sworn  to  secrecy.  Sec.  705,  R. 
S.  1919.  (9)  The  rules  requiring  definiteness  in  a  sub- 
poena duces  tecum  and  a  showing  of  materiality  in  the  ap- 
plication therefor  is  not  pertinent  to  a  subpoena  under 
Section  5403.^  In  any  event,  relator  cannot  avail  himself 
of  that  rule. 
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GRAVES,  J. — Counsel  in  this  case  have  strictly 
followed  our  rule  as  to  the  statements  of  their  case.  The 
rule  requires  that  the  party  having  the  burden  shall  make 
a  fair  and  concise  statement  of  the  case,  and  that  the 
opposite  side  ''may  adopt  the  statement  of  appellant;  or 
if  not  satisfied  therewith,  he  shall  in  a  concise  statement 
correct  any  errors  therein. ' '  We  commend  counsel  upon 
both  sides  for  the  strictness  with  which  they  have  follow- 
ed this  rule.  The  purpose  of  the  rule  was  to  save  time 
of  the  court.  Counsel  for  respondent  say:  ''Relator's 
statement  is  a  fair  one.  We  make  one  correction  only. 
Respondent  does  not  admit  either  that  the  same  stenog- 
rapher will  act  for  the  grand  jury  in  case  and  when  the 
ballots  are  produced  or  that  the  stenographer  acting  for 
the  former  grand  jury  did,  as  a  matter  of  fact,  inspect  the 
poll  books  then  produced.  The  pleadings  will  show  that 
respondent  has  admitted  only  that  the  stenographer  who 
acted  for  the  former  grand  jury  is  now  acting  for  the 
present  grand  jury/' 

With  this  frank  admission,  we  can  in  safety  rely 
upon  relator's  statement,  leaving  the  disputed  point  for 
a  more  critical  examination. 

Relator  thus  states  his  case : 

"This  is  an  original  proceeding  in  prohibition  where- 
by the  relator  seeks  to  prohibit  the  respondent,  as  Judge 
of  the  Circuit  Court  of  the  City  of  St.  Louis,  from  order- 
ing the  issuance  of  a  certain  subpoena  duces  tecum,  which 
he  is  now  threatening  to  do. 

"The  preliminary  rule  was  issued  by  this  court  on 
July  9,  1921,  and  at  the  same  time  the  court  made  an 
order  permitting  the  submission  of  this  case  on  the  type- 
written record  or  originals  of  pleadings. 

"Respondent  thereafter  filed  his  return,  which  raised 
issues  of  fact.  Thereafter,  the  attorneys  representing  the 
respective  parties  held  a  conference,  at  which  an  agree- 
ment was  reached,  whereby  all  issues  of  fact  have  now 
been  eliminated,  and  respondent  has  filed  an  amended  re- 
turn. Relator  has  filed  a  motion  for  judgment  on  the 
pleadings  and  agreed  statement  of  facts. 
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**In  the  hurriedly  prepared  application  for  the  writ 
of  prohibition  relator  alleged  that  if  the  ballots  were 
marked  as  required  by  law  they  contained  on  the  back 
thereof  the  same  number  which  appeared  in  the  registra- 
tion books  in  the  City  of  St.  Louis  opposite  the  name  of 
the  registered  voter.  After  full  investigation  the  relator 
has  become  convinced  that  he  was  in  error  as  t6  this 
allegation,  and,  therefore,  now  desires  to  admit  that 
that  point  should  not  be  considered  by  the  court  in  arriv- 
ing at  its  conclusion. 

''The  admitted  facts  may  be  summarized  briefly  as 
follows : 

''Since  the  5th  day  of  July,  1921,  there  has  been 
pending  in  the  division  of  the  Circuit  Court  of  the  City 
of  St.  Louis  over  which  the  respondent  presides,  an  in- 
yestigation  before  a  grand  jury  for  the  purpose  of  inves- 
tigating violations  of  the  criminal  statutes  of  the  State 
and  for  the  further  purpose  of  returning  indictments 
against  persons  who  may  \}e  found  by  the  grand  jury  to 
have  violated  said  statutes. 

"On  the  6th  day  of  July,  1921,  the  Circuit  Attorney 
of  the  City  of  St.  Louis  filed  in  said  division  of  the  cir- 
cuit court  an  application  in  writing,  praying  the  issuance 
of  a  writ  of  subpoena  duces  tecum.  Said  application  is  in 
words  aiid  figures  as  follows  (caption  and  signatures 
omitted) : 

"  'Now  come^  Jones  H.  Parker,  Assistant  Circuit  At- 
torney in  and  for  the  City  of  St.  Louis.  State  of  Mis- 
souri, and  states  to  the  court  that  the  grand  jury  within 
and  for  the  body  of  the  City  of  St.  Louis  has  under  in- 
vestigation certain  matters  in  which  it  is  necessary  that 
certain  evidence,  documents,  books  and  papers  be  pro 
duced  to  be  examined  as  evidence  before  said  body,  which 
said  evidence,  documents,  books  and  papers  are  in  the 
possession  and  under  the  control  of  John  B.  Edwards, 
Alexander  Bobbins,  John  H.  HoUiday  and  James  Y. 
Player,  who,  together,  comprise  the  Board  of  Election 
Commissioners  of  the  City  of  St.  Louis: 
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*'  'Wherefore,  your  petitioner  prays  that  the  court 
order  to  be  issued  a  subpoena  duces  tecum  to  be  served  on 
the  said  John  B.  Edwards,  Alexander  Bobbins,  John  H. 
HoUiday  and  James  Y.  Player,  to  be  and  appear,  in  per- 
son, before  the  grand  jury  of  said  City  of  St.  Louis  on 
the  fifth  day  of  July,  1921,  at  two  o'clock  in  the  afternoon, 
of  said  day,  and  produce  before  said  grand  jury  certain 
evidence,  documents,  books  and  papers,  more  particular- 
ly described  as  follows : 

**  *The  ballot  boxes,  ballots  and  the  ofl5cial  returns 
and  statements  made  by  the  judges  and  clerks  of  elec- 
tion to  the  Board  of  Election  Commissioners  used  and 
made  in  and  in  connection  with  the  primary  election  held 
in  the  City  of  St.  Louis,  Missouri,  on  the  third  day  of 
August,  1920,  in  the  following  precinct  of  the  following 
ward,  to-wit: 

''Twenty-fourth  precinct  of  the  Twenty-seventh 
ward,  to  be  used  as  evidence  in  the  matters  under  in- 
vestigation by  said  grand  jury.* 

' '  Thereafter,  and  before  said  application  was  passed 
upon,  and  on,  to-wit,  the  7th  day  of  July,  1921,  your 
relator  appeared  ex  parte  in  said  court,  and  filed  a  mo- 
tion alleging  that  he  was  a  qualified  voter  in  said  precinct, 
and  that  he  voted  at  the  primary  election  held  in  said 
precinct  and  ward  on  August  3,- 1920,  and  in  said  motion 
prayed  that  the  court  strike  out  or  quash  each  and  every 
sentence,  word  and  line  of  said  application  for  subpoena 
duces  tecum,  alleging  in  his  said  motion  the  following 
grounds,  to-wit:  * 

"  '1.  Because  this  court  and  the  judge  thereof  is 
wholly,  without  power,  authority  or  jurisdiction  to  order 
the  issuance  of  a  subpoena  duces  tecum  requiring  and 
commanding  the  production  before  him  or  said  grand 
jury  of  the  ballots,  statements,  papers,  documents  and 
evidence  called  for  in  said  application. 

"  '2.  Because  the  granting  of  said  order  as  prayed 
in  said  application  would  destroy  your  petitioner's  right 
to  secrecy  in  the  matter  of  casting  his  ballot  at  said 
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primary  election  and  would  deprive  bim  of  his  rights 
guaranteed  to  him  by  Section  3,  Article  VIII,  of  the  Con- 
stitution of  Missouri  and  the  statutes  of  said  State. 

**  '3.  Because  the  granting  of  said  order  as  prayed 
would  use  said  ballots  in  a  way  and  disclose  information 
that  would  tend  toward  showing  how  rtnd  what  ballot 
your  petitioner  and  the  other  qualified  and  voting  elec- 
tors of  said  precinct  and  ward  voted  at  said  primary 
election,  in  direct  contravention  of  the  statute  in  such 
cases  made  and  provided, 

**  *4.  The  application  or  petition  for  the  alleged 
subpoena  duces  tecum  is  indefinite  and  v^holly  insufiicient 
in  law  to  confer  any  jurisdiction  or  authority  in  this  court 
to  issue  said  subpoena  duces  tecum/ 

''Thereafter,  and  on  the  7th  day  of  July,  1921,  re- 
spondent, as  judge  of  said  circiiit  court,  overruled  the  re- 
lator's motion  to  strike  said  application  for  subpoena 
duces  tecum  and  each  and  every  part  thereof,  and  orally 
expressed  his  intention  to  issue  the  subpoena  duces  tecum 
as  prayed  for  in  said  application. 

''Thereupon,  and  before  respondent  made  his  order 
issuing  said  subpoena  duces  tecum,  application  for  pre- 
liminary rule  in  prohibition  was  made  to  this  Honorable 
Court,  with  the  result  above  announced. 

"The  ballots,  official  returns  and  statements  called 
for  in  said  application  for  subpoena  duces  tecum  are  now 
in  the  custody  of  the  Board  of  Election  Commissioners  of 
the  City  of  St.  Louis,  and  it  is  admitted  that  the  same 
will  be  produced  before  the  grand  jury  if  said  subpoena 
duces  tecum  is  issued.  It  is  also  admitted  by  the  plead- 
ings that  the  poll  book  made  and  used  in  said  precinct 
and  ward  at  said  primary  election  was  produced  and  ex- 
hibited before  a  grand  jury  in  the  City  of  St.  Louis  in 
November,  1920,  and  in  the  presence  of  and  before  the 
Assistant  Circuit  Attorney  of  said  city  and  the  steno- 
grapher then  and  there  present  aiding  and  waiting  upon 
said  grand  jury,  and  that  the  stenographer  who  took  down 
the  proceedings  of  said  grand  jury  is  the  same  person 
who  is  now  acting  in  the  same  capacity  for  the  present 
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grand  jury  before  whom  it  is  sought  to  produce  said 
ballots,  returns  and  statements.  It  is  further  .admitted 
that  the  subpoena  duces  tecum  is  not  a^ked  for  in  aid  of 
and  for  use  in  any  case  of  contested  election.  It  is  also 
admitted  that  the  relator  was  on  the  3rd  day  of  August, 
1920,  the  date  of  said  primary  election,  a  duly  registered 
and  qualified  voter  in  said  precinct  and  ward  in  the  City 
of  St.  Louis,  and  that  he  voted  at  said  precinct  on  said 
date.  The  parties  hereto  have  filed  a  written  agreement 
of  facts  to  the  following  effect ;  that  the  following  blank, 
which  is  in  words  and  figures  as  follows : 

'*  'It  is  hereby  certified  that  the  number  of  voters 
voting  at  this  election  amounts  to 

**  'Number  of  ballots  rejected 

*'  'Why  rejected 


"  'Given  under  our  hands  and  seals  this day 

of  August,  1920. 


a  i 


'Judges  of  Election. 


"  'Clerks  of  Election. 


appears  upon  the  back  side  of  the  last  sheet  of  the  poll 
book  used  in  said  primary  election  at  said  precinct,  and 
that  said  blanks  were  by  the  election  officials  of  said 
precinct  duly  filled  in,  stating  the  number  of  persons  vot- 
ing at  said  election,  stating  the  number  of  ballots  re- 
jected and  why  rejected,  and  that  the  same  was  properly 
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subscribed  and  signed  by  the  judges  and  clerks  of  elec- 
tion in  said  precinct  and  ward.  It  is  further  admitted 
that  this  statement  was  delivered  by  the  said  election 
officials  to  the  Board  of  Election  Commissioners  of  the 
City  of  St.  Louis,  and  that  the  same  is  now  in  their 
possession.  It  also  appears  from  the  exhibit  attached  to 
said  stipulation  that  said  statement  appears  upon  the 
back  of  said  poll  book,  and  is  attachevl  thereto  in  such 
a  way  as  that  it  will  be  impossible  to  produce  said  state- 
ment before  the  grand  jury  without  also  producing  a 
part  or  the  whole  of  the  poll  book  used  in  said  primary 
at  said  election.  A  question  of  law  for  the  court's  de- 
termination will  arise  as  to  whether  or  not  this  state- 
ment appearing  on  the  back  of  the  poll  book  in  said 
precinct  is  one  of  the  statements  called  for  in  said  appli- 
cation for  subpoena  duces  tecum.  This  is  the  statement 
to  which  reference  is  made  by  relator  in  his  application 
for  writ  of  prohibition  wherein  he  states  that  said  state- 
ment cannot  be  produced  without  also  producing  the  poll 
book  in  said  precinct. 

*'It  thus  appears  from  the  admitted  facts,  that  if  the 
subpoena  duces  tecum  is  issued  the  ballots  from  this 
precinct  will  be  presented  to  the  grand  jury  and  to  at 
least  one  person,  the  stenographer  who  has  heretofore 
seen  the  poll  book  from  said  precinct.  The  ballots  called 
for  in  said  application  for  a  subpoena  duces  tecum  have 
on  the  back  thereof  the  number  thereof,  which  number 
corresponds  to  the  number  opposite  the  names  of  the 
voters  in  tha  poll  book. 

^'Belator  has  three  theories  upon  which  he  asks  that 
the  preliminary  rule  in  prohibition  be  made  absolute. 
They  are  as  follows : 

**  First.  That  the  production  of  the  ballots  alone 
will  disclose  the  number  of  the  ballot  and  therefore  the 
number  of  the  person  who  voted  said  ballot  and  will 
thereby  disclose  facts  which  will  *tend  toward  showing 
who  voted  said  ballot'  in  direct  contravention  of  Sec- 
tion 5^03,  Bevised  Statutes  1919. 
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**  Second.  That  the  application  for  the  subpoena 
duces  tecum  calls  for  statements  which,  if  produced,  will 
necessarily  bring  before  the  grand  jury  not  only  the 
ballots,  but  the  poll  books  as  well,  and  the  same  situation 
will  thereby  be  presented  as  was  involved  in  the  case 
of  State  ex  rel.  Feinstein  v.  Hartmann,  recently  decided 
by  this  court. 

** Third:  That  the  application  for  the  subpoena 
duces  tecum  is  too  indefinite  and  uncertain  to  confer 
jurisdiction  upon  the  circuit  court  to  issue  said  subpoena 
duces  tecum. 

^*  While  relator  is  of  the  opinion  that  grounds  two 
and  three  above  will  each  justify  the  making  of  the 
preliminary  rule  absolute,  yet  in  order  that  there  may 
be  an  end  to  this  litigation  we  kindly  request  that  the 
case  may  not  be  allowed  to  turn  alone  on  either  of  said 
propositions,  but  that  the  court,  by  its  opinion,  also 
decide  the  first  proposition  so  that  the  rights  of  the 
respective  parties  in  the  premises  may  be  finally  de- 
termined." 

The  foregoing  sufiices  for  an  outline  of  the  case. 

I.  The  questions,  involved  in  this  case  are  not 
entirely  new'to  this  court.  [State  ex  rel.  v.  Hartmann, 
231  S.  W.  982.]  .  In  the  case  of  Hartmann,  the  coat  had 
the  varied  colors  of  Joseph's  coat.  It  covered  the  whole 
field.     In  the  instant  case  some  of  the  various  colors 

have  been  omitted.  In  Hartman's  case  the 
Production  Board  of  Election  Commissioners  had  been 
tLdFou^  directed,  by  subpoena  duces  tecum,  to  bring 
Book.  before  the  grand  jury  '*the  ballot  boxes  and 

contents,  tally  sheets,  poll  books,  and  the  of- 
ficial returns  and  statements  made  by  the  judges  and 
clerks  of  election  in  certain  precincts  mentioned.''  The 
instant  case  grows  out  of  the  same  j)rimary  election, 
and  the  application  for  the  subpoena  duces  tecum  asks 
that  the  St.  Louis  Board  of  Election  Commissioners  be 
required  to  bring  before  the  grand  jury  '*the  ballot 
boxes,  ballots  and  the  oflScial  returns  and  statements  made 
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adges  and  clerks  of  election  to  the  Board  of 
Commissioners.''  It  is  admitted  that  respond- 
tens  to  issue  a  subpoena  duces  tecum  as  called 
e  application,  and  threatens  to  give  his  grand 
session  of  such  documents.  It  will  \^  observed 
omparing  this  case  with  Hartmann's  case,  there 
left  out  ^' tally  sheets,  and  poll  books"  only, 
respects  the  threatened  subpoena  is  as  broad  as 
in  Hartmann's  case.  It  does  call  for  '*the  of- 
nms  and  statements  made  by  the  judges  and 
election. ' '  It  stands  admitted  that  an  important 
t  and  return  of  such  judges  and  clerks  is  on  the 
fe  of  the  poll  book,  and  that  such  poll  book 
B  number  of  the  ballots  cast  by  the  voters.  We 
imiliar  with  usual  poll  books.  The  voters  are 
i  consecutively  and  the  number  of  the  voter 
>11  book  is  placed  upon  the  back  of  his  ballot. 
!  possession  of  the  ballots,  and  the  number  on 
3  thereof,  one  having  the  poll  book  with  the 
md  name  of  the  voter  could  readily  determine, 
nparison  of  the  numbers,  each  candidate  for 
3  voter  cast  his  ballot.  To  illustrate,  the  grand 
>r  other  legally  in  their  presence,  could  look 
imber  of  a  given  ballot  and  such  person  could 
1  to  the  same  number  upon  the  poll  book  and 
:ain  the  name  arid  address  of  the  person  who 
at  ballot.  [R.  S.  1919,  sees.  5246  and  5247.] 
rmation  thus  obtained  would  go  to  each  oflBce 
1  the  voter  had  voted.  The  opportunity  would 
for  the  grand  jury  and  all  of  its  legal  attendants 
er  how  each  voter  had  cast  his  ballot.  This 
lemned  in  State  ex  rel.  v.  Hartmann,  231  S. 
The  only  question  is,  whether  or  not  the  admis- 
this  jase  bring  it  within  the  Kartmann  case. 
k  they  do.  It  stands  admitted  that  at  least 
le  statements  from  the  judges  and  clerks  is  to 
upon  the  back  page  of  the  poll  book.  The  poll 
lefined  by  statute.  It  is  the  bock  in  which  the 
'  the  voters  are  registered  in  numerical  order, 
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and  opposite  the  name  of  each  voter  is  the  number  which 
appears  upon  the  back  of  his  ballot.  These  poll  books 
are  required  to  be  filed  with  the  election  commissioners, 
atid  there  is  no  authority  of  law  for  the  mutilation  of 
them.  In  other  words,  neither  the  circuit  judge,  nor  the 
election  commissioners,  can  tear  apart  or  otherwise  de- 
spoil these  books  before  they  go  to  the  grand  jury. 
They  must  go  there  in  the  form  in  which  .they  were  re- 
turned to  the  election  commissioners,  or  not  at  all.  By 
that  form  the  statement  of  the  judges  and  clerks  (called 
for  by  the  application  and  the  anticipated  subpoena 
duces  tecum)  is  on  the  back  leaf  of  the  poll  book.  No 
authority  is  granted  by  law  tox  the  spoliation  of  this 
book.  If  it  goes  before  the  grand  jury  at  all,  it  must 
go  as  a  whole,  and  if  it  so  goes*the  means  is  at  hand 
for  all  legally  present  to  determine  how  each  voter  voted 
upon  the  several  different  oflBces,  Section  5403,  Eevised 
Statutes  1919,  in  the  proviso  thereof,  prohibits  the  use 
of  the  ballots  named  in  the  section,  if  the  use  thereof 
would  **tend  toward  showing  who  voted  any  ballot.". 
The  use  of  the  ballot  itself  might  not  show  or  tend  to 
show  (as  to  this  relator  interposes  a  question)  how  any 
particular  voter  cast  his  ballot.  But,  if  the  persons 
were  possessed  of  the  ballots,  and  also  the  poll  book,  it 
could  be  easily  determined  just  how  each  voter  cast  his 
ballot.  The  use  of  such  ballots  in  connection  with  the 
poll  books  would,  in  our  judgment,  ^*tend  toward  show- 
ing who  voted  any  ballot,"  and  would  violate  the  proviso 
of  Section  5403,  supra.  It  would  be  unreasonable  to  hold 
that  you  could  give  thirteen  or  more  men  the  possession 
of  both  the  ballots  and  the  poll  book,  and  not  hold  that 
such  use  of  the  ballots  would  tend  to  s'aow  how  each 
voter  cast  his  ballot.  It  places  the  power  in  the  hands 
of  the  grand  jury  to  find  out  the  character  of  each 
vote  recorded  by  the  ballots  and  book. 

II.     Other  questions  are  pressed  by  relator,  but  in 
view  of  what  we  have  ruled,  supra,  we  think  further 

290  Mo.— 11 
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lot  required  on  this  reccrd,  or  any  other 
could  be  made  up  under  the  facts  of  the 
on  involved  in  this  and  the  Hartmann  case. 
Che  poll  books  are  oflScial  documents,  and 
f  they  go  to  the  grand  ;)ury  at  all,  must 
JO  as  a  whole,  which  includes  the  certificate 
)age  thereof.  The  certificate  on  the  back 
cannot  be  severed  from  this  public  docu- 
)duce  the  certificate,  means  to  produce  the 
1  to  turn  over  the  poll  book  and  the  ballots 
ry,  and  its  legal  attendants,  is  in  violation 
03,  supra.  Our  preliminary  rule  in  pro- 
d  be  made,  absolute,  and  it  is  so  ordered. 
.  E.  Blair,  J.,  in  separate  opinion ;  Higbee, 


iTRy  J.  (concurring). — In  the  reasoning  and 
L  reached  in  State  ex  rel.  v.  Hartmann,  231 
did  not  concur  and  am  still  of  the  opinion 
not  well  ruled,  but  that  case  stands  as  the 
tation  by  this  court  en  banc  of  the  law 
the  facts  in  that  case  and  the  ruling  made 
's  case  is  controlling  in  all  cases  not  dis- 
n  the  facts. 

dth  the  holding  of  the  majority  that  the 
the  judges  and  clerks  of  election,  attached 
part  of  the  poll  books,  cannot  be  produced 
re  the  grand  jury  without  such  use  tending 
Jiiig  who  voted  any  ballot."  This  brings 
ought  to  be  prohibited  within  the  character 
>ited  by  the  rule  laid  down  in  Hartmann 's 
ding  as  is  my  duty  to  tli^':;  controlling  au- 
t  case,  leads  to  my  concurrence  in  the  re- 
n  the  instant  case. 
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ABRAM   LANDIS  V.   HUGH   B.  HAWKINS   et  al., 

Appellants. 

Division  Two,  Norember  19,  1921. 

1.  WIDOW'S  ELECTION:  Filed  Before  Letters  of  Administration. 
The  right  of  a  childless  widow  to  elect  to  take  a  half  interest  in 
her  deceased  husband's  property  is  not  suspended  until  the  granting 
of  letters  of  administration  upon  his  estate,  but  her  election  may 
be  fil^d  in  the  Recorder's  office  before  the  issuance  of  such  letters. 


2.  :  :  Construction.     The  statute  (Sec.  325,  R.  S.  1919) 

requiring  the  widow's  declaration  of  an  election  to  take  an  absolute 
interest  in  her  husband's  estate  in  lieu  of  common-law  dower,  to 
be  filed  with  the  clerk  of  the  court  in  which  letters  of  administra- 
tion shall  have  been  granted  within  six  months,  and  in  the  office 
of  the  Recorder  of  Deeds  of  the  same  county  within  nine  months, 
after  the  grant  of  such  letters,  is  to  be  construed  as  a  Statute  of 
Limitations,  and  should  be  liberally  construed  so  as  to  accomplish 
its  evident  purpose. 

3.  :  :  Erroneous  Indorsement.     The  widow's  declaration 

to  elect  to  take  an  absolute  interest  in  her  husband's  estate  in 
lieu  of  common-law  dower  is  filed  when  it  is  lodged  in  the  office 
of  the  clerk  of  the  probate  court  with  the  Intention  that  it  shall 
become  operative  as  an  election  under  the  statute;  and  the  fact 
that  the  clerk,  on  discovering  that  it  had  not  been  marked  filed  on 
that  date,  i-^dorses  on  it  a  wrong  filing  date,  does  not  preclude  her 
or  her  subsequent  grantee  from  showing  the  true  date  of  filing. 
And  the  probate  judge,  on  discovering  the  error  in  the  indorsement, 
has  the  right  to  correct  it,  by  making  a  proper  order,  so  that  it 
will  speak  the  truth. 

Appeal  from  Monroe  Circuit  Court.— flon.  William  T. 
Ragland,  Judge. 

Affirmed. 

Thomas  F.  Hurd  and  James  P.  Boyd  for  appellants. 

(1)  Upon  careful  reading  of  the  statute  it  will  be 
seen  that  there  is  nowhere  any  authority  given  or 
validity  attached  to  a  declaration  of  an  election  until 
after  letters  testamentary  or  administration  are  granted. 
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In  the  first  clause  referring  to  the  time  when  such  elec- 
tions shall  be  filed  in  the  oflSce  of  the  clerk  of  the  court 
in  which  letters  are  granted,  it  is  stated  in  this  form, 
''in  which  letters  testamentary  shall  have  been  granted,^' 
showing  clearly  that  it  was  the  legislative  intent  that 
no  such  declaration  should  be  filed  either  in  the  Re- 
corder's ofl5ce  in  the  probate  court  until  after  the  grant- 
ing of  letters  of  administration.  Nowhere  is  there  any 
indication  or  intimation  that,  such  declaration  filed  in  a 
recorder/s  ofl5ce  prior  to  the  granting  of  letters  of  ad- 
ministration would  meet  the  requirements  under  this 
statute.  The  statute  could  well  be  said  to  be  in  dero- 
gation of  common  law,  for  the  reason  that  it  affords 
an  elective  right  to  the  widow  which  enlarges  her  rights 
of  dower  either  under  the  common  law  or  under  the 
statutory  law  of  this  State.  Such  statutes  when  giving  or 
extending  to  one  a  right  not  known  to  common  law  and 
not  known  to  the  dowery  right  must  be  strictly  construed. 
Allen  •^.  Harnett,  116  Mo.  286;  Welch  v.  Anderson,  28 
Mo.  299;  Wash.  v.  Wash,  189  Mo.  361;  Daudt  v.  Musick, 
9  Mo.  App.  175.  (2)  There  is  no  affirmative  evidence 
that  the  widow  ever  requested  anyone  to  file  the  declara- 
tion in  the  probate  office;  in  fact  the  probate  judge  re- 
ceived the  paper  from  the  Recorder's  office  and  laid  it 
around  his  office  until  his  attention  was  called  to  it  by 
Mr.  Fuller  a  few  days  prior  to  the  hearing  of  this  case, 
and  it  never  was,  within  the  meaning  of  Section  325, 
filed  with  the  clerk  of  the  probate  court  for  the  purpose 
of  being  recorded  in  that  office.  It  certainly  could  give 
no  notice  lo  anyone  of  its  being  filed  when  no  filing  mark 
appeared  upon  it ;  it  was  simply  a  stray  paper,  part  of 
the  time  with  the  papers,  and  part  of  the  time  not  with 
them. 

W,  E.  Whitecotton  and  E.  T.  Fuller  for  respondent. 

(1)  It  is  conceded  that  the  rights  of  the  widow 
in  cases  like  the  one  at  bar  was  based  upon  Sec.  351, 
R.  S.  1909,  and  the  method  of  making  her  election  was 
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prescribed  by  Sec.  355,  Laws  1913.  (2)  In  dealing  with 
the  rights  of  the  widow  to  share  in  her  deceased  hus 
band's  estate,  the  courts  have  uniformly  given  liberal 
constructions  in  her  favor.  In  re  Estate  of  Messer- 
smith,  264  Mo.  610,  619;  Keeney  v.  McVoy,  206  Mo.  42, 
55;  Chrisman  v.  Linderman,  202  Mo.  614.  (3)  The 
filing  of  an  instrument  is  the  actual  delivery  of  the  paper 
to  the  clerk  without  regard  to  any  action  that  he  may 
take  thereon.  If  the  clerk  commits  a  clerical  error,  or 
makes  a  mistake  in  reference  to  the  time  at  which  he 
received  the  paper,  that  will  not  make  any  difference. 
He  may  indorse  upon  it  the  wrong  date,  or  an  im- 
possible date,  and  stillithe  real  date  of  the  filing  will 
be  the  same.  The  indorsement,  though  required  to  be 
made  by  the  clerk  w|hen  he  receives  a  paper,  does  not 
constitute  the  filing  of  the  same.  Grubbs  v.  Cones,  57 
Mo.  83 ;  Baker  v.  Henry,  63  Mo.  519 ;  Railroad  v.  Turner, 
177  Mo.  App.  454;  Bennett  v.  Hall,  184  Mo.* 420;  Dor- 
rance  v.  Dorrance,  242  Mo.  625,  641;  State  v.  Pieski,  248 
Mo.  715,  719.  (4)  The  widow's  rights,  under  Sec.  .351, 
B.  S.  1909,  vests  upon  the  death  of  iier  husband,  and 
her  right  of  election  dates  from  and  originates  in  his 
death.  Section  355  is  in  a  manner  a  statute  of  limitation. 
The  granting  of  letters  starts  the  limitation  to  running 
against  the  right  to  elect.  But  the  granting  of  letters  is 
not  a  condition  precedent  to  the  right. 

HIGBEE,  P.  J. — This  is  an  action  for  partition. 
The  petition,  filed  October  23,  1918,  states  in  substance 
that  John  M.  Hawkins  died  June  17,  1917,  intestate  and 
without  issue,  seized  in  fee  of  41  acres  in  Monroe  County, 
leaving  his  widow,  Willie  A.  Hawkins,  and  seven  brothers 
and  sisters  surviving  him  as  his  only  heirs;  that  the 
widow,  on  July  12,  1917,  duly  executed  and  filed  in  the 
Eecorder's  oflSce  her  election  to  take  one-half  of  all  the 
real  and  personal  estate  of  her  deceased  husband,  ac- 
cording to  the  provisions  of  Section  351,  Eevised  Statutes 
1909,  and  thereafter,  on  October  8,  11/17,  she  conveyed 
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all  her  interest  in  said  real  estate  to  plaintiff ;  that  Henry 
M.  Hawkins,  a  brother  of  the  deceased,  also  conveyed 
his  interest  in  said  land  to  plaintiff,  and  that  by  reason 
of  the  foregoing  plaintiff  is  entitled  to  eight-fourteenths 
of  said  real  estate  and  the  homestead  interest  of  Willie 
A.  Hawkins,  and  that  the  defendants,  the  other  brothers 
and  sisters  of  the  deceased,  are  each  entitled  to  one- 
fourteenth  interest  therein;  all  subject  to  said  home- 
stead. 

The  answer  denies  that  the  widow  made  a  valid 
election  to  take  one-half  of  the  real  and  personal  estate 
of  her  deceased  husband,  and  avers  that  the  defendants 
are  each  entitled  to  an  undivided  one-seventh  interest  in 
said  land,  subject  to  the  homestead  of  the  widow,  and  that 
the  plaintiff  is  entitled  to  a  one-seventh  interest  (being 
that  purchased  from  Henry  M.  Hawkins)  and  that  he  is 
the  owner  of  the  dower  and  homestead  imprest  of  the  wid- 
ow, but  admits  all  the  other  averments  of  the  petition.  The 
court  found  the  facts  as  stated  in  the  petition  and  ren- 
dered an  interlocutory  judgment  for  partition  and  for 
the  sale  of  the  land  as  prayed  in  the  petition,  from  which 
the  defendants  appealed. 

On  the  trial  plaintiff  offered  in  evidence  the  widow's 
declaration  of  election,  to  which  the  defendants  objected 
on  the  ground  that  it  showed  on  its  face  that  it  was 
executed  and  filed  in  the  Recorder's  office  ** before  any 
administration  opened;  shows  on  its  face  that  it  was 
filed  after  the  administration  closed  and  after  the  time 
for  filing  in  the  probate  court  expired, ' '  Penn  Brace,  pro- 
bate judge,  was  called  by  the  plaintiff  and  testified  that  he 
wrote  the  declaration  and  took  Mrs.  Hawkins's  acknowl- 
edgment thereto  on  July  12,  1917;  that  letters  of  ad- 
ministration were  issued  July  30,  1917,  and  the  declara- 
tion was  filed  in  the  Recorder's  office  July  12th,  the  day 
it  was  executed.  '*It  was  actually  filed  in  the  probate 
court  July  30,^  1917,  the  day  that  the  letters  were  taken 
out ;  the  mark  was  put  on  the  paper  the  other  day.  It  was 
last  Monday."  The  declaration  was  then  read  in  evi- 
dence over  the  defendants'  objection. 
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The  declaration  was  endorsed  as  filed  in  the  probate 
court  July  30,  1918.  Judge  Brace,  being  recalled,  testi- 
fied that  Mrs.  Hawkins,  who  was  in  feeble  health,  and 
Mr.  Hayden,  who  was  looking  after  her  business  in  all 
matters,  came  to  his  oflSce  July  12,  1917 ;  they  estimated 
the  amount  of  the  personal  estate  of  the  deceased  would 
not  be  more  than  what  the  law  allowed  the  widow  as  her 
absolute  property.  No  administration  was  contemplated 
at  that  time.  **I  suggested  the  filing  of  this  election, 
and  it  was  on  that  advice  that  it  was  filed  in  the  Re- 
corder's oflSce.  Judge  Hurd  was  in  the  oflSce,  I  think 
last  Saturday,  and  was  looking  for  this  paper,  and  I  had 
changed  the  papers  when  the  final  settlement  was  made 
before  distribution  and  it  was  in  the  box  where  originally 
kept.  I  then  discovered  there  was  no  filing  mark  on 
the  paper,  although  it  had  been  lodged  in  the  oflBce  at 
all  times  during  the  administration  and  was  before  the 
court  and  the  court  had  cognizance  of  it  at  all  times.  Mr. 
Fuller  discovered  this  fact.  At  his  suggestion  on  last 
^onday,  the  court  being  in  session,  I  made  an  order  on 
my  minutes  ordering  this  to  be  filed  as  of  July  30,  1917, 
at  which  time  it  was  lodged  in  the  court.  Mr.  Hayden 
left  it  with  me  on  July  30,  1917;  filed  there  to  go  into 
the  record  of  the  court.  It  was  then  in  my  possession  of- 
ficially as  probate  judge  and  with  the  papers  on  that 
date." 

By  Judge  Hurd:  **Q.  Well  then,  you  don't  re- 
member whether  this  was  delivered  to  you  before  the  30th 
of  July  or  not?  A.  It  positively  was,  but  not  in  my 
official  capacity. 

**Q.  Did  you  ever  have  a  request  from  Mrs.  Haw- 
kins to  file  that  election  in  your  court?  A.  I  take  it 
that  I  did.  The  filing  mark  1918  is  an  error;  it  should 
be  1917." 

This  is  a  fair  summary  of  all  the  evidence. 

I.  Under  Section  321,  Revised  Statutes  1919  (Sec. 
351,  B.  S.  1909,  as  amended  Laws  1913,  p.  90),  Mr.  Haw- 
kins having  died  without  issue,  his  widow  had  a  vested 
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t  to  take  one-half  of  the  real  and  personal 
te  belonging  to  her  husband  at  the  time  of 
ieath,  subject  to  the  payment  of  his  debts, 
ion  325,  Revised  Statutes  1919,  (See.  357,  E. 
909),  requires  the  declaration  of  election  to 
le  office  of  the  clerk  of  the  court  in  which 
aentary  or  of  administration  shall  have  been 
in  six  months  after  the  grant  of  same ;  and 
tion  shall  also  be  filed  in  the  Recorder's  office 
y  in  which  letters  testamentary  or  of  ad- 
were  granted  within  nine  months  after  the 
3  same,  otherwise  the  widow  shall  be  en- 
r  the  provisions  of  the  preceding  sections 
i.    It  is  contended  by  the  appellant  that  the 
etion  is  unauthorized  and  void  under  the 
iving  been  made  and  filed  in  the  Recorder 's 
the  granting  of  letters  of  administration, 
rds,  it  is  contended  that  the  true  meaning 
te  is  that  the  right  of  election  is  suspended 
ait  upon  the  granting  of  letters  testameiv 
dministration,  and  that  the  declaration  is  a 
ed  before  their  issue.    We  cannot  agree  to 
Section  2,  Revised  Statutes  1919,  provides 
bate  court  may  refuse  to  grant  letters  of  ad- 
on  the  estates  of  deceased  persons  not  great- 
it  than  is  allowed  by  law,  as  the  absolute 
the  widower,  widow  or  minor  children  un- 
)f  eighteen  years.    At  the  time  Mrs.  Hawkins 
ection  the  probate  court,  having  this  section 
Qot  contemplate  the  granting  of  letters.  They 
a  few  days  later  at  the  instance  of  the  broth- 
3rs  of  the  deceased. 
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In  many  instances  the  heirs  of  deceased  persons 
prefer  to  settle  estates  without  the  annoyance  and  ex- 
pense of  an  administration.  This  they  have  a  perfect 
right  to  do.  In  all  such  cases,  if  appellant's  contention 
be  right,  it  would  follow  that  the  widow's  right  of  elec- 
tion woilld  be  cut  oflf.  The  statute  is  remedial  and  should 
be  liberally,  construed  so  as  to  accomplish  its  evident 
purpose.  The  common  sense  construction  of  Section 
325  is  that  it  is  a  statute  of  limitation.  This  court 
has  so  construed  this  section  of  the  statute. 

.  In  Keeney  v.  McVoy,  206  Mo.  42,  1.  c.  60,  Lamm, 
J.,  said:  ** These  statutes  may  be  said,  in  a  sense,  to  be 
statutes  of  limitation  on  a  widow's  right  to  elect.  The 
limitation  begins  to  run  when  letters  of  administration 
are  taken  out  on  her  husband's  estate,  and  ends  twelve 
or  fifteen  months  thereafter."  At  page  55,  Judge  Lamm 
also  said:  ^*It  has  been  aptly  said  that  the  part  taken 
by  the  widow  under  her  right  of  election  is  her  *  election 
dower,'  i.  e.,  her  dower  from  choice  as  distinguished  from 
her  dower  without  choice.  [Citing  cases.]  And,  as  has 
been  said,  we  see  no  reason  why  the  grace  and  favor 
of  extremely  liberal  construction,  indulged  in  aid  of  com- 
mon law  dower,  may  not  be  indulged  in  aid  of  election 
dower ;  nor  why  an  illiberal  and  sour  construction  should 
be  invoked  to  defeat  the  latter  any  more  than  the  former. 
The  law  favoreth  life,  liberty  and  dower.  [14  Bac.  345.] 
And  election  dower  may  well  repose  in  the  bosom  of  this 
friendly  maxim. "  > 

Appellant's  contention  is  too  technical.  It  would, 
in  many  instances,  thwart  the  very  purpose  of  the  statute. 
Qui  haeret  in  litera,  haeret  in  cortice. 

II.  It  is  also  contended  that  the  declaration  of  elec- 
tion was  not  filed  in  the  office  of  the  clerk  of  the  probate 
court,  within  the  statutory  period.  The  evidence  is  clear 
that  it  was  filed  in  that  office  on  July  30,  1917,  notwith- 
standing the  fact  that  Judge  Brace  failed 
^nlffu^^^^*  to  so  indorse  it  at  the  time.  It  was  filed 
Indorsement.  when  it  was  lodged  in  the  proper  office 

with  the  intention  that  it  should  become 
operative  as  an  election  under  the  statute.    Nor  does 
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the  fact  that  Judge  Brace  thereafter,  by  mistake,  indorsed 
a  wrong  date  of  filing  on  the  paper  preclude  plaintiff 
from  showing  the  true  date.  Judge  Brace  had  the  right, 
when  he  discovered  the  error,  to  correct  it  so  that  it  would 
speak  the  truth.  [Qrubbs  v.  Cones,  57  Mo.  83;  State  v. 
Pieski,  248  Mo.  715,  719.]  The  objection  to  the  admis- 
sion of  the  declaration  in  evidence  was  properly  over- 
ruled. 

No  other  errors  are  complained  of  in  appellant's 
brief.  The  evidence  clearly  warranted  the  learned  trial 
court  in  finding  the  issues  for  the  plaintiff.  The  judg- 
ment is  affirmed  and  the  cause  remanded  for  further 
proceedings.    All  concur. 


MISSOURI  BRIDGE  &  IRON  COMPANY,  AppeUant, 
V.  PACIFIC  LIME  &  GYPSUM  COMPANY  et  al. 

MISSOURI  BRIDGE  &  IRON  COMPANY  v.  PACIFIC 
LIME  &  GYPSUM  COMPANY  et  al..  Plaintiffs  in 
Error. 

DlvlBion  Two,  November  19,  1921. 

1.  EES  ADJUDICATA:  Sufficient  Petition:  Arbitration.  A  former 
ruling  that  allegations  in  a  petition  in  the  nature  of  a  bill  in 
equity  were  sufficient  to  question  the  correctness  of  the  arbitrator's 
award.  Is  not  determinative  of  the  issues  whether  the  trial  court 
oubsequpntly  erred  in  striking  from  the  files  a  motion  filed  by 
plaintiff  to  confirm  the  arbitrator's  award,  or  whether  it  erred  in 
overruling  defendants'  motion  to  stay  proceedings  or  their  motion 
subsequently  filed  to  vacate  said  award. 

2.  PENDENCY  OF  ANOTHEB  ACTION:  Demurrer:  Arbitration:  Mo- 
tion to  Vacate  Award:  Motion  to  Strike  from  Files.  The  pendency 
of  another  action  between  the  same  parties  and  involving  the 
same  issue  Is  not  sufficient  to  sustain  a  ruling  striking  out  a 
motion  to  vacate  the  award  of  the  arbitrator,  unless  the  pendency 
of  such  other  action  is  made  manifest  by  the  face  of  the  motion. 
A  demurrer  strikes  only  at  the  face  of  a  pleading  the  sufficiency 
of  which  it  assails;  and  If  the  motion  to  vacate  the  award  of  an 
arbitrator  makes  no  reference  tb  the  pendency  of  another  suit, 
a  motion  to  strike  it  out  on  that  account  is  futile  as  a  demurrer 
and  cannot  be  sustained. 
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3.  APPEAL:  Arbitration:  Motion  to  Confirm  Award:  From^  Order 
Striking  Out.  A  plaintiff  which  files  a  motion  in  the  circuit  court 
to  confirm  the  award  of  an  arbitrator,  is  not  entitled  to  an  appeal 
from  an  order  sustaining  defendant's  motion  to  strike  said  motion 
from  the  files.  The  ruling  is  not  a  final  disposition  of  the  case, 
nor  does  it  come  within  the  class  of  interlocutory  orders  from 
which  appeals  are  authorized  under  the  general  statute  (Sec.  1469, 
R.  S.  1919)  or  the  chapter  on  Arbitration  (Chap.  3,  R.  S.  1919). 

4.  WBIT  OF  EBBOB:  Arbitration:  Order  Sustaining  Motion  to  Vacate 
Award.  A  writ  of  error  will  not  lie  to  review  an  order  striking 
from  the  files  a  motion  by  defendant  to  vacate  an  arbitration 
award.  The  statute  (Sec.  616,  R.  S.  1919)  authorizes  an  appeal  or 
writ  of  error  from  an  order  vacating  an  award,  but  it  does  not 
authorize  either  from  an  order  overruling  a  motion  to  vacate;  and 
such  order. is  neither  a  final  Judgment  nor  such  an  interlocutory 
order  as  will  authorize  an  appeal  therefrom  under  the  general 
statute   (Sec.  1469,  R.  S.  1919). 

Appeal  and  writ  of  error  from  St.  Louis  City  Circuit 
Court. — Hon.  Wm.  T.  Jones  and  Hon.  Rhodes  E. 
Cave,  Judges. 

Writ  dismissed. 

Cobbs  &  Logan  for  appellant. 

(1)  The  purpose  of  our  statute,  requirin.i;  fifteen 
days'  notice  before  filing  an  award,  is  to  give  the  defeated 
party  a  chance  to  object,  and  may  be  waived.  Sec.  603, 
R.  S.  i919;  5  C.  J.  239;,  Brace  v.  Stacy,  56  Wis.  148. 
(2)  The  statute  requiring  fifteen  days'  notice  before 
filing  the  award  in  this  case  was  waived  by  respondents : 
First.  By  the  acknowledgment  of  **due  service  of  such 
notice.''  Second.  By  a  general  appearance  in  the  same 
proceedings,  and  by  filing  therein  a  motion  to  vacate  the 
same  award.  Third.  By  appearing  generally  and  mov- 
ing to  strike  out  the  motions  to  confirm  the  award,  with- 
out limiting  their  appearance  to  that  puT)ose, 

M.  N.  Sale  and  David  Goldsmith  for  respondents. 

There  is  no  question  but  that  the  plaintiff  failed  to 
observe  the  statutory  requirement  for  fhe  service  of  a 
copy  of  the  award  and  of  the  motion  for  confirmation, 
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and  of  notice  of  the  filing  thereof,  upon  the  defendants 
at  least  fifteen  days  before  the  filing  of  the  motion 
for  confirmation  in  the  circuit  court.  (1)  The  acknowl- 
edgment of  the  service  of  the  motion  did  not  constitute 
a  waiver  of  the  statutory  requirement.  Donlevy  v. 
Cooper,  2  Nott  &  McCord  (S.  C.)  548.  (2)  Defendants 
did  not  enter  a  general  appearance  by  filing  the  motion 
to  vacate  the  award  or  thereby  waived  objections  to  un- 
timely service.  Shores  v.  Bowen,  44  Mo.  396.  (3)  A 
motion  to  dismiss  a  proceeding  for  lack  of  jurisdiction 
over  the  person,  because  of  failure  of  proper  service 
of  process,  is  necessarily  a  special  appearance;  for  it 
would  be  unreasonable  to  say  that  a  party  appears 
generally  in  a  case,  when  he  moves  for  the  dismissal 
of  the  case  because  the  court  has  no  jurisdiction  over 
him.  Wabash  Western  Ry.  v.  Brow,  164  U.  S.  271; 
Houlton  V.  Gallows,  55  Minn.  444,  445;  Schlesinger  v. 
Good  Samaritans,  121  Minn.  147 ;  Law  v.  Nelson,  14  Colo. 
412.    • 

M.  N.  Sale  and  David  Goldsmith  for  plaintiffs  in 
error. 

The  trial  court  erred  in  sustaining  the  motion  of  the 
defendant  in  error  to  strike  from  the  files  the  motion 
of  the  plaintiffs  in  error  to  vacate  the  afores*aid  award. 
The  said  ruling  was  erroneous  and  this  follows  neces- 
sarily from  the  ruling  of  this  court  in  the  case  o?Pacific 
Lime  &  Gypsum  Company  v.  Missouri  Bridge  &  Iron 
Company,  226  S.  W.  853,  a  case  which  involved  the  very 
same  award  as  the  case  at  bar.  In  that  case,  this  court 
held  that  the  petition  in  that  case  suflBciently  alleged 
partiality  and  misfeasance  on  the  part  of  the  arbitrator ; 
and  the  very  same  allegations  are  made  in  the  motion 
of  the  plaintiffs  in  error  to  vacate  the  award,  which  is 
now  before  this  court  upon  the  present  writ  of  error. 

Cobbs  &  Logan  for  defendants  in  error. 

(1)  The  decision  in  Pacific  Lime  &  Gypsum  Co.  v. 
Missouri  Bridge  &  Iron  Co.,  226  S.  W.  853,  is  not  con- 
trolling in  this  case,     (a)    Because  other  and  different 
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questions  are  here  involved,  (b)  Because  we  had  in 
that  case  a  general  bill  in  equity,  while  here  we  have  a 
motion  to  vacate  filed  under  our  statute,  which  mupt  be 
tested  by  the  terms  of  our  statute,  (c)  Because  this 
court  in  the  equity  case  considered  only  the  sufficiency 
of  the  allegations  as  alleged  in  the  bill.  The  bill  set  out 
only  parts  of  the  contract  and  award.  Here  we  have 
the  entire  contract  and  the  entire  award.  The  sufficiency ' 
of  the  motion  to  vacate  is  to  be  tested  not  only  by  the 
terms  of  the  statute,  but  in  connection  with  the  terms 
of  the  entire  contract  and  entire  award.  (2)  The  pen- 
dency of  another  action  between  the  same  parties  for  the 
same  cause  in  this  State  was  sufficient  ground  for  sus- 
taining the  demurrer,  or  motion  to  abate,  dismiss  or 
strike  out.  The  record  in  this  case  shows  the  pendency 
of  such  an  action.  Sec.  r226,  R.  S.  1919.  (3)  Section 
606,  R.  S.  1919,  requires  **ten  days  previous  notice  in 
writing'*  before  filing  a  motion  to  vacate  an  award.  No. 
such  notice  was  given  and,  if  it  cannot  be  waived,  the 
failure  to  give  such  notice  in  this  case  was  good  ground 
for  sustaining  the  demurrer  to,  or  motion  to  abate,  dis- 
miss or  strike  out  the  motion  to  vacate  the  award.  (4) 
The  motion  to  vacate  the  award  in  this  case  was  filed 
under  our  statute.  Its  sufficiency  must  be  tested  by  the 
provisions  of  that  statute.  The  allegations  of  the  motion 
to  vacate,  when  taken  in  connection  with  the  provisions 
of  that  statute,  and  the  terms  of  the  contract  and  award, 
are  wholly  insufficient  to  justify  the  vacating  of  the 
award  under  the  statute.  Sec.  604,  R.  S.  1919;  Taylor 
V.  Scott,  25  Mo.  App.  249 ;  Reeves  v.  McLaughlin,  65  Mo. 
App.  537;  Shawhan  v.  Baker,  167  Mo.  App.  34;  Bennett's 
Admr.  v.  Russell,  34  Mo.  524;  Vaughn  v.  Graham,  11 
•Mo.  367. 

WALKER,  J. — Each  of  these  cases  grows  out  of  the 
same  arbitration  and  involves  the  award  of  the  same 
arbitrator.  In  April,  1914,  the  parties  hereto  entered 
into  a  contract  of  arbitration,  and  appointed  Mr.  C.  B. 
Williams  as  arbitrator.  In  December,  1915,  the  arbitra- 
tor signed  and  published  his  award.    In  January,  1916, 
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the  Missouri  Bridge  &  Iron  Company  filed  said  award  in 
the  Circuit  Court  of  the  City  of  Saint  Louis;  and  on  the 
same  day  said  company  filed  its  motion  to  confirm  said 
award,  together  with  the  acknowledgments  of  the  Pacific 
Lime  &  Gypsum  Company  and  the  Acme  Cement  Plaster 
Company  of  service  of  the  filing  of  said  motion  to  con- 
firm. In  February,  1917,  the  Pacific  Lime  &  Gypsum 
'Company  and  the  Acme  Cement  Plaster  Company  filed  a 
motion  in  said  circuit  court  to  strike  from  the  files  the 
motion  of  the  Missouri  Bridge  &  Iron  Ompany  to  con- 
firm said  award.  In  June,  1917,  the  Circuit  Court  of  the 
City  of  St.  Louis  sustained  the  motion  to  strike  from  the 
files  the  motion  of  the  Missouri  Bridge  &  Iron  Company 
to  confirm  said  award.  In  September,  1917,  the  Missouri 
Bridge  &  Iron  Companj'^  appealed  to  this  court  from  said 
order  of  the  circuit  court  striking  from  the  files  its  motion 
to  confirm  the  award  of  said  arbitrator.  The  foregoing 
.epitomize  the  proceedings  in  the  first  above  entitled  case. 
In  January,  1916,  the  Pacific  Lime  &  Gypsum  Com- 
pany and  the  Acme  Cement  Plaster  Company  filed  a 
motion  in  the  Circuit  Court  of  the  City  of  Saint  Louis 
to  vacate  the  award  of  the  arbitrator  above  referred  to. 
This  motion  was  continued  from  term  to  term  until 
February,  1917,  when  it  was  amended  by  movents  strik- 
ing therefrom  a  certain  allegation  in  regard  to  the  in- 
sufficiency of  the  attestation  of  the  award.  In  January, 
1918,  the  Pacific  Lime  &  Gypsum  Company  and  the  Acme 
Plaster  Company  filed  a  motion  to  stay  proceeding, 
which  motion  was  by  the  circuit  court,  in  May,  1918,  over- 
ruled. A  few  days  later  these  two  companies  filed  a  mo-  . 
tion  to  set  aside  the  order  overruling  their  motion  to 
stay  proceedings,  which  motion  was  in  June,  1918,  over- 
ruled. Thereupon,  in  June,  1918,  the  Missouri  Bridge 
&  Iron  Company  demurred  to  or  moved  to  strike  from 
the  files  the  motion  theretofore  filed  by  the  Pacific  Lime 
&  Gypsum  Company  and  the  Acme  Cement  Plaster 
Company  to  vacate  the  award  of  said  arbitrator.  This 
demurrer  was  by  the  Circuit  Court,  in  July,  1918,  sus- 
tained, and  said  motion  to  vacate  order*>d  stricken  from 
the  files.     In  June,  1919,  the  Pacific  iiime  &  Gypsum 
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Company  and  the  Acme  Cement  Plaster  Company  ap- 
plied to  the  Supreme  Court  and  was  granted  a  writ  of 
error  from  the  ruling  of  the  Circuit  Court  striking  their 
motion  to  vacate  from  the  files.  The  foregoing  epitomizes 
the  proceedings  in  the  second  above  entitled  case. 

I.  There  is  nothing  in  the  ruling  of  this  Court  in 
Pacific  Lime  &  Gypsum  Company  v.  Missouri  Bridge  & 
Iron  Company   (226  S.  W.  853)  determinative  of  the 

matter  at  issue.  In  that  case  the  only 
question  involved  was  the  sufficiency  of 
the  petition  in  the  nature  of  a  bill  in  equity.  We  held 
that  its  allegations  were  ample  to  question  the  correctness 
of  the  arbitrator's  award.  In  so  doing  it  was  neither" 
necessary  or  proper  to  pass  upon  the  merits  of  the  case, 
and  it  is  foreign  to  any  reasonable  interpretation  of  our 
ruling  to  so  conclude. 

II.  The  pendency  of  another  action  between  the 
same  parties  hereto  involving  the  same  issue  as  at  bar, 
is  urged  in  support  of  the  ruling  of  the  circuit  court  in 
striking  out  the  motion  to  vacate  the  award.    It  is  true 

that  the  statute  (Sec.  1226,  R.  S.  1919) 
ASoS^Suft  prescribes  as  one  of  the  grounds  of  de- 
murrer the  pendency  of  another  action 
between  the  same  parties  for  the  same  cause.  A  de- 
murrer, however,  strikes  only  at  the  face  of  a  plead- 
ing the  sufficiency  of  which  it  assails.  The  motion  to 
vacate  the  award  constitutes  the  pleading  here  demurred 
to.  It  nowhere  contains  a  reference,  much  less  an 
allegation,  concerning  the  pendency  of  another  suit  be- 
tween these  parties.  So  far,  therefore,  as  regards  this 
alleged  insufficiency  of  the  pleading  to  vacate,  the  motion 
to  strike  the  same  out  is  futile  as  a  demurrer.  A  like 
criticism,  with  a  proper  observance  of  the  rules  of  plead- 
ing, may  be  made  against  the  motion,  if  regarded  as  a 
demurrer,  to  that  leveled  against  the  speaking  demurrer 
in  the  Pacific  Lime  &  Gypsum  case  (226  S.  W.  855), 
which  sought  to  assail,  on  its  own  allegations,  the  in- 
tegrity of  a  pleading  regardless  of  the  facts  pleaded  in 
the  latter.    While  a  party  aggrieved  by  an  award  has  a 
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right  to  file  a  demurrer  to  a  motion  for  a  judgment  on 
such  award,  the  grounds  for  the  demurrer  must  appear 
in  the  motion,  otherwise  it  will  not  lie.  If  the  motion 
does  not  present  such  grounds  then  the  proper  order 
is  to  overrule  the  demurrer  and  not  to  strike  it  from  the 
files  as  was  done  in  the  case  at  bar.  [Shores  v.  Bowen, 
44  Mo.  1.  c.  400;  Hinkle  v.  Harris,  34  Mo.  App.  1.  c.  232.] 

III.  The  appeal  of  the  Missouri  Bridge  &  Iron  Com- 
pany is  from  the  order  of  the  circuit  court  sustaining  a 

motion  filed  by  the  Pacific  Lime  &  Gypsum  and 
the  Acme  Cement  Plaster  companies  to  strike 
from  the  files  the  motion  of  the  Missouri  Bridge  &  Iron 
Company  to  confirm  the  award.  This  order  did  not  re- 
sult in  a  final  disposition  of  the  case  and  it  was  followed 
by  no  judgment  having  that  effect,  or,  in  fact,  by  any 
judgment.  The  court's  ruling  does  not  come  within  the 
class  of  interlocutory  orders  from  which  appeals  are 
authorized  either  under  the  general  statutes  (Sec.  1469, 
R.  S.  1919)  or  the  chapter  on  arbitration  (Chap.  3,  R.  S. 
1919).  There  is,  therefore,  nothing  for  us  to  review. 
The  appeal  was  unauthorized  and  it  is  dismissed. 

IV.  A  like  condition  of  the  record  confronts  us  in 
the  review  we  are  asked  to  make  of  the  case  brought  up 
by  writ  of  error  by  the  Pacific  Lime  &  Gypsum  and  the 
Acme  Cement  Plaster  companies.  The  order  of  the  cir- 
cuit court  in  this  c^se  was  to  sustain  a  demurrer  filed 

by  the  Missouri  Bridge  &  Iron  Company 
Writ  of  Error:  by  striking  from  the  files  the  motion  of  the 
Vacai^.  said  companies  to  vacate  the  award.    This 

ruling  partakes  neither  of  the  form  or 
nature  of  a  final  judgment  and  is  not  siich  an  interlocutory 
order  as  will  authorize  an  appeal  therefrom  (Sec.  1469, 
R.  S.  1919).  While  the  statute  (Sec.  616,  R.  S.  1919) 
authorizes  an  appeal  or  writ  of  error  from  an  order 
vacating  an  award,  such  order  being  in  the  nature  of  a 
judgment,  it  does  not  authorize  an  appeal  from  an  order 
overruling  a  motion — whether  in  the  nature  of  a  demur- 
rer or  otherwise — to  vacate  an  award.  The  reason  of 
this  distinction  is  obvious.    The  sustaining  of  the  motion 
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to  vacate  terminates  the  proceeding  and .  partakes  of 
the  nature  of  a  final  judgment;  the  overruling  of  the 
motion  to  vacate  is  nothing  more  than  an  interlocutory- 
order  from  which  the  mover  may  obtain  relief,  if 
error,  by  preserving  exception  to  the  court's  ruling  and 
appealing  or  suing  out  a  writ  of  error  from  the  judg- 
ment confirming  the  award.  As  to  the  latter  right  of 
review,  resorted  to  in  this  case,  it  is  horn-book  law,  in  our 
practice,  that  in  the  absence  of  an  express  statute,  a 
writ  of  error  will  issue  only  to  bring  up  a  final  judgment. 
[Sec,  1485,  R.  S,  1919;  Iba  v.  Mosman,  231  Mo.  474; 
Trendley  v.  Illinois  Trac.  Co.,  241  Mo.  73;  Padgett  v. 
Smith,  205  Mo.  122;  Hodkins  v.  Taylor,  59  Mo.  106; 
Shaw  V.  Dinwiddle,  53  Mo.  132 ;  Cowhick  v.  Jackson,  157 
Mo.  App.  514.]  There  being  no  final  judgment,  the  al- 
legation in  the  petition  for  a  writ  of  error  addressed  to 
this  court,  and  upon  which  this  proceeding  for  a  re- 
view is  based,  that  **the  order  of  thij  circuit  court'' 
overruling  the  motion  to  vacate  the  award  **was  a  final 
order  or  judgment,"  not  being  founded  on  fact,  the  is- 
suance of  the  writ  was  unauthorized.  It  should,  there- 
fore, be  dismissed. 

It  is  so  ordered.    All  concur. 


THE  STATE  v.  JOHN  H.  BROWN,  alias  DE  PRIEST, 

Appellant. 

Division  Two,  November  19,  1921. 

1.  SUFFICIENT  EVIDENCE:  Bobbery:  Alibi:  Identification.  Tes- 
timony of  a  witness,  clear  and  positive,  that  defendant  held  him 
up  with  a  gun  and  robbed  him  of  fifteen  dollars;  that  when  defend- 
ant stopped  him  he  looked  into  his  face  and  knew  him  well;  that  he 
had  been  going  to  a  certain  barber  shop  during  the  previous  five 
years  and  often  saw  defendant  there;  that  he  afterwards  identified 
defendant  on  the  street  as  the  man  who  had  robbed  him  and  had 
him  arrested,  and  that  he  identified  defendanV  in  court  as  the  man 
who  had  robbed  him  on  the  particular  night;  and  the  testimony  of 
a  policeman  that,  after  he  had  arrested  defendant,  he  called  up  the 
police  station  and  learned  that  a  report  had  been  made  on  that 
290  Mo.— 12 
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particular  night  that  the  said  prosecuting  witnees  had  come  there 
and  complained  that  he  had  been  robbed  of  fiftee;i  dollars,  and 
that  he  then  took  defendant  to  said  prosecuting  witness's  house 
and  said  witness  Identified  defendant  as  the  man  who  had  robbed 
him,  is  sufficiently  substantial  fo  support  a  verdict  of  guilty,  al- 
though four  witnesses  testify  that  at  that  very  time  defendant  was 
at  another  place,  and  the  report  made  by  the  prosecuting  attorney 
to  the  police  station  named  as  the  place  of  the  robbery  another 
place  some  distance  from  the  actual  place. 

2.  :  :  :  Substantial  Evidence.     It  is  the  peculiar 

province  of  the  jury  to  determine  the  credibility  of  the  witnesses, 
and  they  are  not  compelled  to  believe,  nor  the  court  required  to 
believe  for  them,  that  the  testimony  of  four  witnesses  tending  to 
establish  an  alibi  for  the  defendant  was  true;  nor  is  it  the  province 
of  the  court  to  reconcile  minor  discrepancies  in  the  testimony  of 
the  witnesses,  where  there  is  substantial  evidence  to  support  the 
main  charge  contained  in  the  information. 

Appeal  from  St.  Louis  City  Circuit  Court. — Hon.  Ben- 
jamin J.  Klene^  Judge. 

Affibmed. 

Thos.  J.  Rowe,  Jr.,  and  Henry  Rowe  for  appellant. 

.  (1)  The  conflict  in  the  testimony  of  the  prosecuting 
witness,  Ben  Levin,  and  Special  OflScer  Geo.  Lawless,  as 
to  the  place  of  the  alleged  robbery,  the  former's  know- 
ledge of  the  identity  of  defendant  at  the  time  of  the 
robbery  and  the  lapse  of  time  from  same  until  the  arrest 
of  the  latter,  is  tantamount  to  impeachment.  (2)  The 
testimony  of  a  witness  who  has  been  impeached  is  no 
testimony  at  all,  and  cannot  be  considered  when  deter- 
mining the  question  whether  there  is  substantial  evi- 
dence to  sustain  the  verdict.  State  v.  Francis,  199  Mo. 
671.  (3)  The  statement  of  the  prosecuting  witness  to 
Special  Officer  Lawless,  prior  to  the  arrest  of  defendant, 
that  he  was  robbed  at  Twenty-third  and  Franklin  Avenue, 
and  that  prior  to  several  days  before  the  arrest  of  de- 
fendant when  he  saw  the  latter  walking  on  the  street 
near  Eighteenth  and  Franklin  Avenue,  he  had  never  be- 
fore seen  the  defendant,  is  so  inconsistent  with  and  con- 
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trary  to  his  testimony  at  the  trial  as  to  utterly  destroy 
his  credibility  and  demonstrate  beyond  peradventure  that 
the  verdict  was  the  result  of  passion,  bias  and  prejudice. 

Jesse  W.  Barrett,  Attorney-General,  Robert  J.  Smith, 
Assistant  Attorney-General,  for  respondent. 

The  evidence  is  sufficient  for  the  case  to  go  to  the 
jury  and  the  verdict  should  stand.  State  v.  Underwood, 
263"^  Mo.  685;  State  v.  Bowman,  272  Mo.  498;  State  v. 
Maggard,  250  Mo.  340;  State  v.  Concelia,  250  Mo.  420; 
State  V.  Taylor,  261  Mo.  228;  State  v.  Rumfelt,  228  Mo. 
452;  State  v.  Sharp,  233  Mo.  295;»State  v.  Field^,  234  Mo. 
626. 

RAILEY,  C— On  March  19,  1920,  the  Assistant 
Circuit  Attorney  of  the  City  of  St.  Louis,  Missouri,  filed, 
in  the  circuit  court  of  said  city,  his  verified  information, 
charging  therein  that  John  H.  Brown,  alias  De  Priest, 
on  December  27,  1919,  at  the  City  of  St.  Louis  aforesaid, 
did  feloniously  make  an  assault  on  Ben  Levin  and  rob 
him  of  $15,  etc. 

Defendant  was  formally  arraigned,  entered  a  plea 
of  not  guilty,  was  tried  before  a  jury  and,  on  April  27, 
1920,  a  verdict  of  guilty  was  returned  as  follows : 

'*We,  the  jury,  in  the  above  entitled  cause,  find  the 
defendant  guilty  of  robbery  in  the  first  degree  as  charged 
in  the  information  and  assess  the  punishment  at  im- 
prisonment in  the  penitentiary  for  five  years." 

The  prosecuting  witness,  Ben  Levin,  a  cuttor  for 
the  Crawford  &  Meyer  Cloth  &  Suit  Company,  at  9th 
and  Washington  Avenue,  St.  Louis,  testified,  in  substance, 
that  on  December  27,  1919,  about  8:45  p.  m.,  he  was 
walking  to  his  home  at  3200  Locust  Street  in  said  city ; 
that  when  he  got  to  2900  Locust,  the  defendant  stopped 
him  there,  and  ordered  him  to  go  into  the  alley ;  that 
some  one  was  walking  with  or  near  appellant  just  be- 
fore this  occurred;  that  defendant  told  Levin  to  raise 
his  hands  and  stand  still ;  that  appellant  then  emptied  the 
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pockets  of  Levin,  and  took  therefrom  $15  in  money; 
that  defendant  had  a  gun  pointed  toward  Levin,  and 
after  he  had  taken  his  money,  told  him  to  walk  straight 
ahead  and  to  stay  in  the  alley.  Levin  testified,  that  he 
got  a  good  look  at  Brown,  and  identified  him ;  that  he  had 
seen  Brown  before  and  had  known  his  name  for  a  couple 
of  years;  that  a  few  weeks  later,  he  saw  defendant  on 
the  street,  and  had  him  arrested;  that  ne  saw  l^rown 
walking  on  18th  and  Franklin  Avenue,  and  identified  him 
as  the  man  who  robbed  him ;  that  he  had  seen  defendant 
frequently  at  a  barber  shop  at  1500  Franklin  Avenue; 
that  he  reported  the  robbery  to  OflBcer  Wells,  but  did  not 
at  that  time,  tell  him  defendant's  name;  that  he  had  seen 
Brown  many  times  at  Leo's  barber  shop. 

Greorge  J.  Lawless  testified,  in  substaiice,  that  he  was 
a  special  police  oflScer,  and  assisted  in  the  arrest  of  Brown 
on  February  17th,  about  eight  o'clock  p.  m.  at  1813 
Franklin  Avenue,  which  was  near  905  Norta  15th  Street, 
where  appellant  said  he  lived;  that  he  was  present 
when  Levin  first  saw  Brown  after  the  arrest ;  that  Levin 
identified  defendant  as  the  man  who  held  the  pistol  at 
the  time  he  was  robbed;  that  Levin  had  told  witness 
about  being  robbed  at  23rd  and  Franklin  Avenue;  that 
when  Brown  was  arrested,  he  said  it  was  a  mistake,  that 
he  did  not  know  anything  about  it;  that  defendant  re- 
quested witness  to  take  him  out  to  Levin's  house;  that 
when  they  reached  there,  defendant  was  identified  by 
Levin;  that  Levin  did  not  give  defendant's  name  in  his 
report  to  the  police  station. 

Appellant  testified,  in  substance,  that  /le  was  some- 
times called  De  Priest,  because  his  muiher  had  been 
married  twice;  that  his  name  is  John  H.  Brown;  that 
he  never  used  the  name  of  De  Priest  as  an  alias  to  de- 
ceive anybody,  or  hide  anything;  that  he  did  not,  on 
the  night  of  December  27,  1919,  hold  up  Levin  and  take 
money  from  him  on  29th  and  Locust  Street;  that  he 
was  at  the  Wiehe  Furniture  Store  that  night;  that  he 
arrived  at  the  last  named  place  close  to  7:30  o'clock, 
maybe  a  little  before  or  a  little  after;  that  he  remained 
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there  until  10:30;  that  he  did  not  leave  there  between 
7 :30  and  10 :30 ;  that  he  remembered  being  at  the  Wiehe 
Furniture  Store  on  the  night  of  December  27,  1919,  be- 
cause he  got  a  check  that  day  for  $175,  and  deposited  it ; 
that  his  bank  book  shows  the  deposit;  that  it  was  a  part 
of  his  $265.50  of  insurance  money ;  that  he  and  Mr.  Doring 
talked  about  the  check  while  he  was  in  said  store ;  that 
he  exhibited  his  bank  book  showing  the  $175  deposit  at 
that  time.    His  attorney  then  asked  this  question : 

'*Q.  Have  you  ever  been  convicted  of  any  crime 
or  offense  ?    A.    No,  sir ;  never  was. ' ' 

Defendant's  bank  book  was  offered  in  evidence, 
showing  the  above  entry. 

On  cross-examination  of  defendant,  the  following 
occurred : 

**Q.  You  say  you  have  never  been  convicted  of  a 
crime?   A.    No,  sir. 

*'Q.  Your  name  is  John  H.  Brown,  isn't  it?  A. 
Yes,  sir. 

'*Q.  And  you  are  known  also  as  alias  De  Priest? 
A.     I  have  been ;  yes,  sir. 

'*Q.  And  you  are  also  known  as  Booby  Brown,  you 
are  referred  to  as  Booby  Brown,  an4  didn't  you  plead 
guilty  on  May  6,  1912,  in  Division  No.  10  of  this  court, 
of  assault  to  kill,  and  weren't  you  sentenced  to  one  year 
in  the  city  workhouse?  A.  I  pleaded  to  malicious  as- 
sault.    ... 

**By  Mb.  Rebder:  Q.  You  plead  guilty  and  you  were 
sentenced  to  one  year  in  the  city  workhouse,  weren't 
you?    A.    Yes,  sir,  for  assault  to  kill. 

'*Q.  And  on  April  10,  1911,  before  that,  in  this 
courtroom,  didn't  you  plead  guilty  to  exhibiting  a  dan- 
gerous and  deadly  weapon,  and  ^yeren't  you  sentenced  to 
fifty  days  in  the  workhouse?    A.    What  are  the  dates? 

'^Q.    April  10, 1911.    A.    I  think  that  is  right. 

**Q.  What  do  you  mean  by  saying  you  were  never 
convicted  of  a  crime?    A.    I  misunderstood  that. 

**Q.  You  didn't  think  I  had  the  record,  did  you? 
A.    I  never  thought  anything  like  that,  I  thought  it  was 
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about  any  theft  or  robbery,  that  is  what  I  was  answering, 
I  didn't  need  to  say  no.'' 

He  said  he  was  playing  cards  with  other  men  at  the 
Wiehe  Furniture  Store,  on  the  night  of  December  27, 
1919;  that  he  could  not  remember  other  dates  when  he 
was  playing  cards  at  above  store ;  that  he  remembers  the 
date,  because  it  was  shortly  after  Christmas. 

Eric  Doring,  Edgar  Allison,  Edward  H.  Rife  and 
Harry  Fox,  each  testified,  in  substance,  that  he  was  at 
the  Wrehe  Furniture  Store  on  the  night  of  December  27, 
1919 ;  that  defendant  Brown  was  there  from  7 :30  to  30 :30 
o'clock  that  night,  and  the  above  parties  were  playing 
cards;  that  Rife  was  balancing  his  books.  Allison  had 
known  Brown  about  six  years.  Rife  had  known  him 
about  fifteen  years,  and  Fox  had  known  him  about  eight 
or  nine  years. 

The  foregoing  covers  suj)stantially  all  the  testimony 
in  the  case.  The  instructions  and  rulings  of  the  court 
will  be  considered,  as  far  as  necessary,  in  the  opinion. 

The  defendant,  in  due  time,  filed  his  motion  for  a 
new  trial,  which  was  overruled.  After  being  duly  sen- 
tenced in  conformity  to  the  verdict,  defendant  was  grant- 
ed an  appeal  to  this  court. 

I.  A  single  assignment  of  error  is  presented  and 
discussed  in  appellant's  brief,  which  reads  as  follows: 

**The  evidence  is  not  substantial  enough  to  sustain 
the  verdict." 

It  may  be  conceded  that,  unless  the  record  contains 
substantial  evidence  tending  to  show  defendant's  guilt, 
it  becomes  our  plain  duty  to  reverse  the  case  and  dis- 
charge him  from  custody.  [State  v.  Kelsay,  228  S.  W. 
(Mo.)  1.  c.  756,  and  cases  cited.] 

We  have  made  a  Very  full  statement  of  the  facts 
heretofore,  and  it  will  only  be  necessary  to  refer  to  same 
as  occasion  requires. 

The  testimony  of  Ben  Levin,  the  prosecuting  wit- 
ness, is  clear  and  positive  that  about  8:45  p.  m.  on 
December  27,  1919,  the  defendant  Brown,  in  the  City  of 
St.  Louis,  Missouri,  held  him  up  at  the  point  of  a  gun, 
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and  robbed  him  of  $15.  He  testified,  that  as  soon  as 
defendant  stopped  him,  he  looked  in  Brown's  face,  and 
knew  him  well;  that  he  had  been  going  to  Leo's  barber 
shop  at  1515  Franklin  Avenue  during  the  last  five  years, 
and  had  seen  defendant  Brpwn  there  many  times ;  that 
immediately  after  the  robbery  he  went  straight  to  the 
Dayton  Police  Station  and  reported  it;  that  he  did  not 
report  the  robbery  as  occurring  at  23rd  and  Franklin 
Avenue;  that  he  identified  defendant  after  the  robbery, 
as  the  man  who  held  the  pistol  and  took  his  money ;  that 
he  recognized  defendant,  when  the  latter  was  brought  to 
the  house  of  witness  by  the  officer;  that  he  recognized 
defendant  Brown  at  the  trial  of  the  case,  as  the  man  who 
robbed  him  on  the  night  of  December  27,  1919. 

George  J.  Lawless,  a  special  police  officer,  testified 
that  he  assisted  in  arresting  defendant  on  February  17, 
1919;  that  he  was  present  when  Levin  lirst  saw  defend- 
ant after  the  arrest;  that  Levin  then  identified  Brown 
at  the  man  who  held  the  pistol  at  the  time  uf  the  robbery ; 
that  after  the  arrest  of  Brown,  he  (witness)  called  up 
the  9th  district,  where  23rd  and  Franklm  is  located,  to 
find  out  if  a  report  of  the  robbery  had  been  made,  and 
the  ninth  district  said.  Levin  come  in  there  on  the  night 
of  the  27th  and  complained  of  being  robbed  of  $15  at 
23rd  and  Franklin  Avenue. 

Thereupon  the  State  rested,  and  no  demurrer  to  the 
evidence  was  interposed. 

Doring,  Allison,  Rife  and  Fox  each  testified  that  de- 
fendant was  with  them  at  the  store  of  the  Wiehe  Furni- 
ture Co.  on  the  night  of  December  27,  1919;  that  he  was 
with  them  from  7:30  to  10:30  o'clock  that  night. 

The  defendant  denied  that  he  robbed  Levin,  and 
alleged  that  he  was  with  his  friends  at  the  store  of  the 
Furniture  Company  on  the  above  date. 

It  was  not  a  material  issue  as  to  v/hether  Levin 
was  robbed  on  Locust  Street,  or  on  2Srd  and  Franklin 
Avenue,  except  in  so  far  as  it  affected  his  credibility. 
The  jurors  may  have  concluded  that  Levin  was  right, 
and  the  other  testimony  wrong,  in  regard  to  place  of 
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robbery.  They  were  more  interested  in  determining 
whether  defendant  held  up  Levin  at  the  point  of  a  gun, 
in  the  city  of  St.  Louis,  Missouri,  and  robbed  him  of 
$15,  on  the  night  of  December  27,  1919.  The  jurors 
may  have  concluded  that  on  the  last  named  date  the 
sun  set  before  five  o  'clock,  and  that  the  robbery  occurred 
before  defendant  went  to  the  furniture  store,  if  he  was 
there  that  night.  The  jurors  heard  these  friends  of 
defendant  testify  as  to  appellant's  presence  at  the  store 
that  night,  between  7:30  and  10:30  p.  m.,  and  may  not 
have  believed  their  testimony  to  be  true.  The  jury 
may  have  believed  that  Levin  was  mistaken  as  to  the 
place  where  he  claimed  to  have  been  robbed,  and  yet 
may  have  been  satisfied  from  the  evidence  that  defend- 
ant robbed  him  of  the  $15  in  said  city,  on  above  date. 
None  of  appellant's  witnesses  testified  as  to  defendant's 
previous  character.  We  are  of  the  opinion  that  there 
was  substantial  evidence  before  the  jury,  tending  to 
show  that  defendant  was  guily  as  charged  in  the  in- 
formation. 

It  was  the  peculiar  province  of  the  jury  to  pass  upon 
the  facts.  The  witnesses  were  present  in  court  where 
the  jury  and  trial  court  could  hear  them  testify,  and 
determine  what  weight  should  be  given  their  testimony. 
There  is  nothing  in  the  record. to  indicate  that  the  jury 
was  actuated  by  either  passion  or  prejudice.  On  the 
other  hand,  it  appears  from  the  record  that  defendant 
received  a  fair  and  impartial  trial  before  the  jury.  The 
judge  who  tried  this  case  had  the  witnesses  >bef ore  him, 
and  heard  them  testify.  He  overruled  defendant 's  motion 
for  a  new  trial  and,  in  so  doing  necessarily  held  that  he 
was  convicted  on  substantial  evidence.  On  the  record 
before  us,  we  do  not  feel  that  this  court  would  be  justi- 
fied in  reversing  the  case  or  remanding  it  for  a  new  trial. 

The  above  assignment  of  error  is  accordingly  over- 
ruled. 

11.  Only  one  assignment  of  error  is  presented  in 
appellant's  brief,  which  has  been  disposed  of  in  the  pre- 
ceding proposition,  but  as  the  motion  for  a  new  trial 
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complains  of  other  alleged  errors,  we  have  carefully 
examined  the  record,  as  well  as  briefs  of  counsel,  with 

the  view  of  passing  on  same.  We  are -of 
A^Siments.       *'^®  opinion  that  the  information  is  good; 

that  the  instructions  given  by  the  court 
fairly  and  properly  declare  the  law  that  was  necessary 
for  the  jury  to  intelligently  pass  on  all  the  issues  in  the 
case;  that  no  error  was  committed  by  the  court  during 
the  progress  of  the  trial  of  which  defendant  can  legally 
complain;  and  that  the  defendant  has  been  legally  con- 
victed upon  substantial  evidence  after  a  fair  and  im- 
partial trial. 

The  judgment  of  the  trial  court  is  accordingly  af- 
firmed.   White  and  Reeves,  CC,  concur. 


PER  CURIAM :— The  foregoing  opinion  of  Railey, 
C,  is  hereby  adopted  as  the  opinion  of  the  court.  All  of 
the  judges  concur. 


EDWIN  W.  MARSTON,  Plaintiff  in  Error,  v.  LUCH 
CATTERLIN,  Administratrix  of  Estate  of  JOHN 
M.  CATTERLIN. 

Division  Two,  November  19,  1921. 

1.  AOOOUKTIKG:  Land  in.  Another  County:  Prayer  for  Oompolsory 
Conveyance.  Where  plaintiff  brought  suit  to  set  aside  a  sale  under 
a  deed  of  trust  and  to  cancel  a  trustee's  deed  conveying  to  de- 
fendant land  in  the  county  in  which  the  suit  is  brought,  and  pend- 
ing the  suit,  without  notice  of  lis  pendens,  defendant  conveyed  the 
land,  receiving  in  exchange  as  part  payment  land  in  another  county, 
and  the  court  adjudged  that,  under  such  circumstances,  the  plain- 
tiff is  entitled,  by  a  suit  for  an  accounting,  to  recover  from  defend- 
ant the  value  of  the  land  so  conveyed  to  him  by  the  trustee,  the 
said  defendant  cannot  be  compelled,  in  the  suit  for  an  account- 
ing, to  convey  the  land  in  the  other  county  so  received  by  him  in 
exchange,  for  the  court  does  not  have  territorial  Jurisdiction  to 
compel  such  conveyance;  but  the  court  has  power,  under  the  prayer 
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for  general  relief,  to  compel  defendant  to  account  to  plaintiff 
for  the  value  of  such  land  so  received  in  exchange,  although  there 
is  no  specific  prayer  for  such  relief. 

?.  EQXJITT:  General  and  Spedflc  Prayer:  Prayer  for  Oonyeyance: 
Judgment  for  Accounting.  A  court  of  equity  may  grant  any  relief 
consistent  with  the  allegations  of  the  petition.  Where  the  peti- 
tion contains  a  prayer  for  specific  relief  it  may  give  a  different 
relief;  under  a  prayer  for  general  relief  it  may,  instead  of  grant- 
ing a  specific  prayer  to  compel  defendant  to  convey  certain  land 
to  plaintiff,  compel  defendant  to  account  for  its  value. 

3.  AOCOUNTINa:  Limitations:  Pendente  Lite.  The  Statute  of  Limi- 
tations does  not  run  while  a  suit  involving  the  subject-matter 
is  pending.  Where  plaintiff  filed  suit  in  1903  asking  that  a  certain 
deed  be  cancelled,  for  an  accounting  for  rents  ahU  profits,  and  for 
general  relief,  and  on  appeal  the  Judgment  for  defendant  was 
reversed  and  the  cause  remanded,  and  thereafter  in  1912  plaintiff 
filed  an  amended  petition,  alleging  that  pending  the  suit  defend- 
ant had  conveyed  the  land  and  asking  for  an  accounting  and  for 
general  relief,  and  on  an  appeal  the  Judgment  adjudging  that 
plaintiff  was  not  entitled  to  the  proceeds  of  the  sale  was  reversed 
and  the  cause  remanded  with  directions  to  proceed  with  a  new  trial 
on  the  question  of  accounting,  either  party  to  amend  his  pleadings 
so  as  to  draw  the  issue  upon  that  question  more  clearly,  a  second 
amended  petition  filed  in  1917,  stating  the  items  of  the  account, 
was  not  barred  by  the  five-year  Statute  of  Limitations,  for  It  did 
not  declare  on  a  new  or  different  cause  of  action,  and  the  suit 
had  been  pending  at  all  times  since  1903. 

4.   :  :  :  Directions  of  Appellate  Court.    Where  the 

Supreme  Court  remands  a  cause  with  express  directions  to  the 
trial  court  to  proceed  with  a  new  trial  on  the  question  of  an  ac- 
counting between  the  parties,  that  direction  becomes  the  law  of 
the  case,  and  it  is  the  duty  of  the  trial  court  to  take  the  account- 
ing, and  not  to  adjudge  that  an  amended  petition,  which  states 
no  new  or  different  cause  of  action,  is  barred  by  limitations. 

5.  DEFENSES:  Not  Pleaded:  Waiver.  Where  a  defense  might  have 
been  pleaded  but  was  not,  the  defendant  is  concluded  by  the  judg- 
ment as  to  that  defense  the  same  as  if  it  had  been  pleaded  and 
evidence  introduced  in  its  support. 

Appeal  from  Bates  Circuit  Court. — Hon.  C.  A.  Caivird, 

Judge. 

Reversed  and  remanded. 
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Bowersock  d  Fizzell  and  Chastain  <&  Smith  for  plain- 
tiff in  error. 

(1)  The  adjustment  of  the  accounts  between  plain- 
tiff and  Catterlin  was  the  only  question  properly  before 
the  circuit  court.  Citizens  Bank  v.  Donnell,  195  Mo.  564; 
Keaton  v.  Jorndt,  159  Mo.  179;  Rees  v.  McDaniel,  131  Mo. 
681 ;  State  ex  rel.  Wattenbarger  v.  Lamb,  174  Mo.  App. 
360;  Ward  v.  Haren,  183  Mo.  App.  569;  Meyer  v.  Bobb, 
184  S.  W.  (Mo.)  105;  Keltn^r  v.  Harris,  204  S.  W.  (Mo. 
App.)  561.  (2)  The  decision  of  the  Supreme  Court  that 
plaintiff  is  entitled  to  the  proceeds  of  the  Bates  County 
land  is  the  law  of  the  case.  In  re  Potts,  166  U.  S.  263;  In 
re  Fork  &  Tool  Co.,  160  U.  S.  247;  Scott  v.  Imp.  Co.,  255 
Mo.  76;  Benton  V.  St.  Louis,  248  Mo.  98;  Chapman  v. 
Railroad,  146  Mo.  481 ;  Railroad  v.  Bridge  Co.,  215  Mo. 
286.  (3)  The  Statute  of  Limitations  does  not  run 
pendente  lite.  State  ex  rel.  Brown  v.  Wilson,  216  Mo. 
215;  Courtney  v.  Blackwell,  150  Mo.  245;  Long  v.  Long, 
141  Mo.  352;  Southwest  Nat.  Bk.  v.  McDermand,  187 
S.  W.  121.  (a)  The  suit  is  not  for  money  only,  (b) 
The  claim  to  the  proceeds  of  the  land  did  not  arise  at 
the  time  of  the  sale  by  Catterlin  in  1904.  MacMullan  v. 
Kelly,  124  Pac.  93;  Murray  v.  King,  153  Mo.  App.  710; 
Watson  V.  Payne,  149  Mo.  App.  721;  Canada  v.  Daniel, 
175  Mo.  App.  55.  (c)  The  action  was  commenced  m 
1903,  not  in  1912.  (4)  Defendant  has  waived  the  Statute 
of  Limitations  as  a  defense  by  the  failure  to  plead  it 
upon  the  filing  of  the  supplemental  petition  in  1912. 
Whiteside  v.  Magruder,  75  Mo.  App.  364;  Boyce  v. 
Christy,  47  Mo.  70;  Bank  v.  Clifton,  263  Mo.  200; 
American  Radiator  Co.  v.  Heating  Co.,  211  S.  W.  56; 
Mcaintock  v.  Robertson,  136  S.  W.  975;  Orke  v.  Mc- 
Manus,  129  N.  W.  68;  Ingold  v.  Symonds,  111  N.  W. 
802;  Wheder  v.  Aberdeen,  92  Pac.  (Wash.)  135;  Pickel 
Stone  Co.  v.  Wall,  108  Mo.  App.  495 ;  Lyman  v.  Harvester 
Co.,  68  Mo.  App.  637;  Ficener  v.  Bott,  47  S.  W.  (Ky.) 
251;  In  re  Cook's  Estate,  122  N.  W.   (HI.)   578.     (5) 
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The  circuit  court  erred  in  striking  out  of  the  amended 
supplemental  petition  all  reference  to  the  Jackson 
County  land.  Massie  v.  Watts,  6  Cranch  (U.  S.)  148; 
MuUer  v.  Dows,  94  U.  S.  444 ;  Savings  Bank  v.  Houchens, 
115  Fed.  96;  'Wilhite  v.  Skelton,  149  Fed.  67,  78  C.  C. 
A.  635;  Salton  Sea  Cases,  172  Fed.  792,  97  C.  C.  A. 
214;  215  U.  S.  603;  Clark  v.  Fruit  Co.,  185  Fed.  604; 
McCune  v.  Goodwillie,  204  Mo.  306;  State  v.  Jackritz, 
166  Mo.  307;  Olney  v.  Eaton,  66  Mo.  563. 

W.  0.  Jackson  and  Silvers  S  Silvers  for  defendant 
in  error. 

(1)  The  Court  of  Appeals  had  no  jurisdiction  in 
the  premises,  because  the  title  to  certain  real  estate 
located  in  Jackson  County,  is  involved,  and  tvill  be  af- 
fected by  any  judgement  that  might  be  rendered  in 
this  matter.  Kemmel  v.  Nine,  121  Mo.  App.  718.  (2) 
In  the  second  amended  supplemental  petition,  filed  by 
plaintiff  in  error  in  the  Circuit  Court  of  Bates  County  in 
3917,  such  plaintiff  sought  to  compel  a  conveyance  of  land 
in  Jackson  County,  by  the  defendant,  and  if  he  failed,  to 
divest  him  of  title  and  vest  same  in  plaintiff;  and  the 
circuit  court  of  such  county  had  no  jurisdiction  over 
land  in  Jackson  County,  R.  S.  1909,  sec.  1753 ;  Ensworth 
V.  Holly,  33  Mo.  370;  Carr  v.  Lewis  Coal  Co.,  96  Mo. 
155;  State  ex  rel.  v.  Meunch,  225  Mo.  210,' 222;  State 
ex  rel.  v.  Grimm,  243  Mo.  673 ;  State  ex  rel.  v.  Reynolds, 
265  Mo.  94,  190  Mo.  App.  618;  Castleman  v.  Castleman, 
184  Mo.  438.  (3)  A  court  of  equity  has  extra  territorial 
jurisdiction  when  the  proceeding  is  purely  in  personam. 
It  has  no  jurisdiction  over  property  in  a  proceeding 
in  rem,  where  such  property  is  beyond  the  jurisdiction 
of  the  court.  State  ex  rel.  v.  Meunch,  225  Mo.  210,  224. 
(4)  This  proceeding  against  Lucy  Catterlin  was  not 
a  personal  proceeding,  but  purely  a  proceeding  in  rem 
in  so  far  as  it  affected  the  land  in  Jackson  County, 
and  the  Circuit  Court  of  Bates  County  was  powerless 
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to  enforce  a  proceeding  in  rem  against  such  property. 
JR.  S-  1909,  sec.  1753 ;  State  ex  rel.  v.  Reynolds,  265  Mo. 
94;  State  ex  rel.  v.  Grimm,  243  Mo.  673.  No  claim  was 
made  for  the  proceeds  for  more  than  seven  years  after 
the  sale  of  the  land.  The  contention  had  always  been 
for  the  land  in  specie.  This  claim  for  the  proceeds  made 
seven  years  after  the  land  was  sold  was  clearly  barred 
by  th0  five-year  Statute  of  Limitations.  Simms  v.  Field, 
24  Mo.  App.  557;  Baker  v.  Railway,  34  Mo.  App.  98; 
Lrunpskin  v.  Collier,  67  Mo.  170;  Anderson  v.  Gaboon, 
193  Mo.  547.  (5)  The  amended  supplemental  petition 
filed  in  1917  was  so  different  that  the  evidence  intro- 
duced to  sustain  the  original  bill  filed  by  plaintiff  would 
not  prove  or  support  the  allegations  of  the  amended 
supplemental  petition!  Such  amended  supplemental 
petition  being  new,  the  Statute  of  Limitations  runs 
from  the  time  the  cause  of  action  originated  as  set 
out  in  the  new  and  substituted  petition.  Wasson  v. 
Roland,  136  Mo.  App.  629;  Henan  v.  Glann,  129  Mo. 
325;  Lumpskin  v.  Collier,  69  Mo.  170;  Scoville  v. 
Glasner,  79  Mo.  449;  McHue  v.  Transfer  Co.,  170  Mo. 
85;  Simms  v.  Field,  24  Mo.  App.  557.  (6)  The  plain- 
tiff's right  of  action  for  the  proceeds  of  this  land,  if  any 
he  had,  accrued  when  he  took  a  note  for  the  sale  of  the 
land  or  when  the  proceeds  were  invested  in  the  Jackson 
County  land  in  1905.  (7)  No  claim  or  coniontion  was 
made  for  the  Jackson  County  land  or  any  interest  there- 
in until  1917,  more  than  ten  years  after  th»i  land  was 
put  in  the  name  of  John  M.  Catterlin  and  a  record  there- 
of made  in  the  recorder's  office  in  Jackson  County.  Such 
claim  was  barred  by  the,ten-year  Statute  of  Limitations. 
(8)  There  was  no  concealment  on  the  part  of  Catterlin 
so  as  to  toll  the  running  of  the  statute,  because  his  trust 
deed  on  the  Bates  County  land  was  filed  ol  record  in 
1904  and  his  deed  to  the  Jackson  County  land  was  filed 
of  record  in  1905.  Plaintiff  was  bound  to  take  notice 
of  these  records.  Hudson  v.  Cahoon,  193  Mo.  547; 
Johnson  v.  Ey.,  243  Mo.  297.     (9)     The  five  yoar  Stat- 
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ute  of  Limitations  runs  as  against  a  resulti^ig  trust. 
Hudson  V.  Gaboon,  193  Mo.  547 ;  Johnson  v.  By.  Co.,  243 
Mo.  300 ;  Landis  v.  Saxon,  105  Mo.  489 ;  Bank  v.  Barker, 
145  Mo.  356;  Johnson  v.  By.,  243  Mo.  279,  294.  (10) 
The  Statute  of  Limitations  can  be  invoked  as  against 
r^ew  matter  set  up  in  the  amended  petition.  Hudson  v. 
Gaboon,  193  Mo.  547;  Simms  v.  Field,  24  Mo.  App.  557; 
Baker  v.  By.,  34  Mo.  App.  98;  Gibbons  v.  Steamboat, 
40  Mo.  253;  Wasson  v.  Eoland,  136  Mo,  App.  627; 
Lumpskin  v.  Gollier,  69  Mo.  170.  (11)  The  defendant 
had  the  right  to  answer  or  demur  to  any  pleading  filed 
by  the  plaintiff  under  the  last  decision  of  the  Supreme 
Gourt.  Ward  v.  Haren,  183  Mo.  569. 

HIGBEE,  P.  J.— Plaintiff  brought  an  action  in  the 
Gircuit  Gourt  of  Bates  Gounty,  on  December  3,  1903, 
against  John  M.  Gatterlin,  praying  the  court  to  set 
aside  a  sale  under  a  deed  of  trust  and  to  cancel  the 
trustee's  deed  conveying  a  tract  of  about  eighty-seven 
acres  in  said  county  to  Gatterlin,  or  to  allow  him  to 
redeem  the  same,  with  an  accounting  for  the  rents  and 
profits,  and  for  general  relief.  On  the  trial  of  the  cause 
on  December  12,  1904,  the  court  found  for  the  defend- 
ant. On  appeal  this  court,  on  February  5, 1912,  reversed 
the  judgment  and  remanded  the  cause,  holding  that  the 
property  should  be  awarded  to  the  plaintiff,  subject  to 
a  certain  claim  of  the  defendant  for  reimbursement,  and 
that  the  defendant  must  account  for  the  rents  and  profits. 
[Marston  v.  Gatterlin,  239  Mo.  390.] 

On  June  11,  1912,  plaintiff  filed  an  amended  peti- 
tion stating,  inter  alia,  that  during  the  pendency  of  the 
action  Gatterlin  had  conveyed*  the  land,  and  that  by 
mesne  conveyances  the  title  had  vested  in  one  Joseph 
Hodnett,  who  was  made  a  co-defendant  to  the  action. 
The  amended  petition  also  prayed  the  cancellation  of  said 
conveyances  as  fraudulent  and  without  consideration,  or, 
if  Hodnett  should  be  held  tobe  a  purchaser  in  good  faith, 
that  Gatterlin  be  required  to  account  for  the  proceeds  of 
the  sale  of  the  land  and  for  rents  ana  profits  and  for 
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general  relief.  On  December  2,  1914,  judgment  was 
rendered  that  plaintiflF  was  entitled  to  the  land,  subject 
to  a  lien  in  favor  of  Hodnett  for  $348.10  with  interest, 
and  that  plaintiff  was  not  entitled  to  the  proceeds  of  the 
sale  of  said  real  estate,  from  which  judgment  plain- 
tiff and  Hodnett  appealed.  On  February  2,  1917,  this 
court  reversed  the  judgment  and  remanded  the  cause 
with  directions  to  the  trikl  court  **to  dismiss  the  bill 
as  to  defendant  Hodnett,  and  to  proceed  with  a  new 
trial  on  the  question  of  an  accounting  as  between  the 
plaintiff  and  the  defendant  Catterlin.  And  to  this  end 
either  party  may,  if  he  so  desires,  so  amend  the  plead- 
ings as  to  more  clearly  draw  the  issue  upon  that  ques- 
tion."   [Marston  v.  Catterlin,  270  Mo.  5.] 

On  April  26,  1917,  plaintiff  filed  a  second  amended 
petition,  alleging,  in  addition  to  the  averments  in  the 
former  petitions,  the  result  of  the  second  appeal,  that 
Catterlin  (who  was  made  sole  defendant)  had  received 
from  Hodnett  over  $2000  as  the  purchase  price  of  the 
Bates  County  land  and  had  also  received  in  exchange 
and  as  part  of  the  consideration  therefor  a  tract  of 
three  and  one-half  acres  in  Jackson  County,  and  that  he 
held  said  last  named  tract  in  trust  for  plaintiff.  The 
petition  prayed  that  Catterlin  be  required  to  account 
for  the  rents  and  profits  of  said  eighty-seven  acres  of 
land,  and  for  all  the  proceeds  he  had  received  from  the 
sale  thereof,  and  that  he  be  required  to  convey  to  plain- 
tiff the  said  three  and  one-half  acres  in  Jackson  County, 
and  in  default  thereof  that  the  title  to  said  premises  be 
divested  out  of  defendant  and  vested  in  fee  in  plaintiff 
(subject  to  a  lien  in  favor  of  defendant  not  necessary 
to  be  mentioned  here),  and  for  other  equitable  relief. 

On  October  12,  1917,  the  court  sustained  a  motion 
to  strike  from  the  petition  all  the  allegations  therein  re- 
ferring to  the  land  in  Jackson  County,  on  the  ground  that 
it  was  without  the  jurisdiction  of  the  court,  and  for  the 
reason  that  it  appeared  from  the  face  of  the  petition 
that  plaintiff's  claim  to  the  land  in  Jackson.  County  is 
barred  by  the  Statute  of  Limitations.    On  May  8,  1919, 
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Catterlin  died,  and  on  May  26,  1919,  the  cause  was  re- 
vived against  his  administratrix,  Lucy  Catterlin.  There- 
after, on  October  15,  1919,  the  administratrix  filed  a  de- 
murrer to  the  amended  petition  on  the  ground  that  it 
failed  to  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  that  the  cause  arose  more  than  five  years 
before  plaintiff  sued  for  the  proceeds  oi  the  sale  of  the 
Bates  County  land.  The  court  sustained  the  demurrer 
on  the  ground  that  it  was  barred  by  the  Statute  of  Limi- 
tations, and  rendered  final  judgment  for  the  defendant. 

A  writ  of  error  was  issued  by  the  Kansas  City  Court 
of  Appeals,  and  thereafter  the  cause  was  transferred  to 
this  court  for  the  reason  that  title  to  real  estate  was  in- 
volved. 

On  the  first  appeal  we  held  that  plaintiff  was  en- 
titled to  the  Bates  County  land,  and  that  Catterlin  must 
account  for  the  rents  and  profits.  In  the  meantime  Cat- 
terlin had  conveyed  the  land  and  the  title  had  vested  in 
Hodnett.  On  the  second  appeal,  it  was  held  that  Hod- 
nett  did  not  know  of  the  plaintift 's  equity  at  the  time 
he  purchased  the  Bates  County  land.  It  was  admitted 
that  the  statutory  notice  of  lis  pendens  was  not  filed 
prior  to  its  purchase ;  hence,  he  did  not  have  constructive 
notice.  It  was  also  held  that  the  petition  was  sufficient 
to  entitle  the  plaintiff  to  an  accounting  for  the  proceeds 
of  the  sale  of  the  land.  The  judgment  was  reversed,  and 
the  cause  remanded  with  directions,  as  heretofore  stated. 

I.  Did  the  court  err  in  striking  from  the  second 
amended  or  supplemental  petition  the  averments  as  to  the 
three  and  one-half  acres  of  land  in  Jackson  County? 
According  to  these  averments,  Catterlin  received  a  con- 
veyance to  this  tract  in  exchange,  in  part. 
Prayer- for  for  the  sale  of  the  Bates  County  land.  The 
juKS'^for  prayer  of  the  petition  was  that  Catterlin 
Accounting.  be  required  to  convey  this  tract  to  plaintiff, 
and  for  general  relief.  Section  1179,  Revised 
Statute  1919,  provides  that  suits  for  the  possession  of  real 
estate  or  whereby  the  title  thereto  may  be  affected  .  .  . 
shall  be  brought  in  the  county  where  such  real  estate  or 
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some  part  thereof  is  situated.  A  judgment  requiring 
Catterlin  to  convey  the  tract  in  question  would,  there- 
fore, be  beyond  the  jurisdiction  of  the  trial  court.  [State 
ex  rel.  v.  Grimm,  243  Mo.  667,  673 ;  State  ex  rel.  v.  Cave, 
272  Mo.  653,  668.]  But  the  mandate  of  this  court  re 
quired  the  trial  court  to  take  an  accounting  of  all  the 
proceeds  Catterlin  received  from  the  disposition  of  the 
Bates  County  land.  When  a  court  of  equity  one  acquires 
jurisdiction  of  a  cause,  it  will  retain  it  to  do  full  and 
complete  justice.  The  court  may  give  any  relief  con- 
sistent with  the  allegations,  and  where  the  petition  con- 
tains prayers  for  specific  relief,  it  may  also  give  relief 
different  from  the  specific  relief  sought.  Under  the 
prayer  for  general  relief  the  court  had  power  to  take 
an  accounting  of  the  value  of  the  Jackson  County  tract 
and  to  render  a  judgment  therefor.  [Holland  v.  Ander- 
son, 38  Mo.  55 ;  McLure  v.  Nat.  Bank  of  Commerce,  252 
Mo.  510,  518  et  seq.']. 

II.  The  learned  trial  court  also  erred  in  sustaining 
the  demurrer  to  the  second  amended  petition  on  the 
ground  that  the  cause  of  action  set  up  therein  accrued 
more  than  five  years  before  such  amended 
petition  was  filed.  This  action  was  commenced 
in  the  year  1903.  On  an  appeal  from  the  judgment,  this 
court  held,  in  effect,  that  Catterlin  was  a  trustee  ex 
maleficio  and  reversed  the  judgment  and  remanded  the 
cause.  Meanwhile  Catterlin  had  conveyed  the  land  and 
the  title  had  vested  in  Hodnett.  An  amended  petition 
was  filed  praying  that  the  title  be  divested  out  of  Hod- 
nett, or  for  the  proceeds  of  the  sale  if  he  were  found  to 
be  an  innocent  purchaser.  The  Statute  of  Limitations 
was  not  interposed  as  a  defense.  The  statute  does  not 
run  pendente  lite.  The  second  amended  petition  does 
not  declare  upon  a  new  or  different  cause  of  action;  it 
asks  for  an  accounting  for  the  proceeds  of  the  sale  of  the. 
land.  The  statute  was  not  available  as  a  defense.  [Long 
V.  Long,  141  Mo.  352,  368;  Courtney  v.  Blackwell,  150  Mo. 
245,  271.] 
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Aside  from  these  considerations  the  mandate  of  this 
court  on  the  second  appeal  in  express  terms  required  the 
trial  court  to  proceed  with  a  new  trial  on  the  question  of 
an  accounting  as  between  the  plaintiff  and  the  defend- 
ant Catterlin.  The  trial  court  should  have  proceeded 
and  taken  the  accounting  in  obedience  to  our  mandate. 
It  is  the  law  of  this  case.  [Cape  Girardeau  &  Thebes 
Bridge  T.  R.  Co.  v.  Southern  111.  &  Mo.  Bridge  Co.,  215 
Mo.  286;  Citizens  National  Bank  v.  Donnell,  195  Mo. 
564;  Keaton  v.  Jorndt,  259  Mo.  179.]  It  is  a  familiar 
doctrine  that  where  a  defense  might  have  been  pleaded, 
the  defendant  is  concluded  by  the  judgment  as  to  that 
defense  the  same  as  if  it  had  been  pleaded  and  evidence 
introduced  in  its  support.  [Pickel  Stone  Co.  v.  Wall,  108 
Mo.  App.  495.]  But  this  suit  was  instituted  in  1903  and 
not  in  1917. 

The  judgment  is  reversed  and  the  cause  remanded 
with  directions  to  the  trial  court  to  take  an  accounting 
as  directed  on  the  second  appeal. 

All  concur. 


W.  E.  STEWART  LAND  COMPANY,  Appellant,  v. 
S.  P.  PERKINS. 

Division  Two,  November  19,  1921. 

1.  INTERFEBENOE  WITH  LAWFUL  BUSINESS:  Cause  of  Action: 
Demurrer.  The  petition  in  an  action  on  the  case,  charging  defend- 
ant with  maliciously  interfering  with  plaintiffs  lawful  occupation, 
is  set  out  in  full  in  the  opinion,  and  is  held  to  state  a  cause  of 
action,  and  the  trial  court  erred  in  sustaining  a  general  demurrer 
thereto. 

2.   :  :  Time  and  Place.    A  motion  to  make  more  definite 

and  certain,  rather  than  a  general  demurrer,  is  the  proper  method 
to  reach  a  petition  which  it  is  contended  does  not  sufficiently  charge 
the  time  or  place  of  the  performance  of  the  unlawful  acts  Qt 
maliciously  interfering  with  plaintiffs  lawful  occupation. 
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3.   :   :   Sui&clent  Allegations.     A  petition  which  clearly 

charges  that  plaintiff  was  engaged  in  the  transaction  of  a  lawful 
business  and  that  while  so  engaged  defendant,  without  cause  or 
excuse  and  actuated  alone  by  malice,  conspired  with  other  un- 
known persons  to  interfere  with  and  destroy  plaintiffs  business, 
to  his  damage  in  the  sum  of  thirty  thousand  dollars,  states  a  cause 
of  action.  If  plaintiff  was  engaged  in  a  lawful  business  it  was 
an  actionable  wrong  for  defendant,  without  lawful  excuse,  to  form 
a  conspiracy  to  injure  him  in  that  business,  and  then-to  carry  out 
the  purpose  of  the  conspiracy. 

4.   :  :  Two  Basic  Propositions.    An  unlawful  conspiracy 

to  injure  plaintiff's  business,  carried  out,  will  sustain  an  action  on 
the  case,  and  a  lawful  combination  which  seeks  to  effectuate  its 
lawful  purpose  in  an  unlawful  manner  to  the  injury  of  plaintiff 
will  sustain  an  action,  if  damages  accrue  to  him. 

6.   :   :   Malice  XTnaccompanied  by  Unlawful  Acts.     The 

conspiracy  of  defendant  to  injure  defendant's  lawful  business  being 
wrongful,  any  wrongful  act  in  pursuance  thereof  would  be  wrong- 
ful, and  if  damages  result  an  action  will  lie,  and  in  such  case  it 
cannot  be  held  that  the  gravamen  of  the  charge  is  malice  unac- 
companied by  unlawful  acts. 

6.   :  :   Force  and  Intimidation.     If  the  petition  clearly 

charges  an  unlawful  and  wrongful  conspiracy  to  injure  a  lawful 
business,  it  is  not  necessary  that  it  allege  that  force  and  intimida- 
tion were  employed. 

Appeal    from    Jackson    Circuit    Court.— ffow.    Harris 

Robinson,  Judge. 

# 

Rbvebsed  and  bemanded. 

W.  F.  Zumbrunn,  E.  E.  Bowers,  D.  C.  Mayer,  and 
F.  8.  Stratton  for  appellant. 

(1)  It  was  error  for  the  court  to  sustain  the  de- 
murrer to  plaintiff's  amended  petition.  Blxby  v.  Dunlap, 
56  N.  H.  456;  Jackson  v,  Stanfield,  137  Ind.  592;  ]>oor 
Co.  V.  Fuella,  215  Mo.  446;  Chipley  v.  Atkinson,  23  Fla. 
210;  l5els  v.  Winfrey,  80  Te^c.  405;  Walker  v.  Cronin,  107 
Mass.  564;  Carey  v.  Rutherford,  106  MasF-.  30.  (2)  The 
court  committed  error  in  holding  that  it  was  necessary  to 
charge  that  force  and  intimidation  wpro  used  in  at- 
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tempting  to  divert  business  from  plaintiff — the  court 
failing  to  distinguish  between  those  cases  re<5ognizing 
certain  acts  as  legitimate  means  to  further  a  lawful  end, 
from  those  cases  where  similar  acts  are  condemned, 
because  the  one  committing  them  had  no  lawful  purpose  or 
end  in  view.  In  labor  union  cases  this  court  recognizes 
the  right  of  members  to  solicit  the  public's  refusal  to 
treat  with  a  boycotted  concern,  holdingj  in  effect,  that 
peaceful  means,  thus  employed,  is  a  legitimate  method  of 
furthering  the  ends  •  of  a  lawful  purpose.  That  is  to 
say,  our  courts  recognize  labor  unions*  rights  to  so  act; 
conversely,  one  having  no  rightful  purpose  in  view  can- 
not interfere  with  the  prosecution  of  a  lawful  enter- 
prise, because  in  thus  interfering  with  one's  lawful  bus- 
iness, the  offender  thereby  employs  an  unlawful  means 
to  further  an  illegal  end. 

John  Kcnnish  and  Daniel  C.  Ketchum  for  re- 
spondent. 

(1)  The  petition  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  action.  (2)  Malice  without  un- 
lawful acts  will  not  support  the  action.  Land  &  Gravel 
Co.  V.  Commission  Co.,  138  Mo.  445;  State  ex  rel.  v. 
Dreyer,  183  Mo.  App.  496  Chipley  v.  Atkinson,  23  Fla. 
206;  Allen  v.  Flood,  67  •L.  J.  Q.  B.  (N.  S.)  119.  (3) 
Force  or  intimidation  is  essential  in  an  action  for  dam- 
ages for  interfering  with  business.  Root  v.  Anderson, 
207  S.  W.  255;  Marx  &  Haas  Co.  v.  Watson,  168  Mo. 
133 ;  In  re  Heffron,  179  Mo.  App.  639 ;  St.  Louis  v.  Gloner, 
210  Mo.  502;  Wolf  V.  Harris,  267  Mo.  405:  (4)  Fail- 
ure to  allege  time  and  place  renders  plaintiff's  petition 
demurrable.  25  Cyc.  446. 

REEVES,  C. — This  is  an  action  for  maliciously  in- 
terfering with  a  lawful  occupation,  commonly  called  an 
action  on  the  case.  A  general  demurrer  to  appellant's 
amended  petition  was  sustained  by  the  trial  court  nnd, 
standing  on  the  petition,  appellant  has  brought  its  case 
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to  this  court,  which  it  may  properly  do  because  the 
amount  sued  for  is  within  our  jurisdiction.  The  petition 
is  as  follows: 

''1.  For  amended  cause  of  action  plaintiff  states 
that  it  is  a  duly  organized  and  existing  corporation, 
organized  and  existing  under  the  laws  of  the  State  of 
Missouri. 

*'2.  That  at  all  times  herein  mentioned,  plaintiff 
has  been  engaged  in  the  general  immigration  and  col- 
onization business,  and  in  said  business  operates  Its  own 
private  cars  and  trains  in  taking  prospective  buyers  to 
and  from  its  lands,  located  in  and  about  McAllen,  Texas ; 
that  in  assembling  and  congregating  its  prospective 
customers  for  the  purpose  of  making  up  its  special 
trains,  the  plaintiff  through  its  agency  force,  brings 
such  prospective  buyers  from  different  points  throughout 
the  United  States  to  Kansas  City  (the  latter  point  being 
the  assembling  point),  and  at  Kansas  City,  said  special 
train  is  made  up  of  such  prospective  purchasers  and 
taken  to  the  location  of  plaintiffs  lands  fcr  the  purpose 
of  making  a  physical  inspection  thereof. 

*'3.  That  at  all  times  herein  mentioned  the  defend- 
ant knew  the  business  in  which  ijlaiiitit'f  was  engaged 
and  knew  the  general  plan  plaiiitiff  used  in  the  con- 
duct of  its  business  in  the  sale  of  its  lands,  and  knew  the 
metliod  obtainable  of  congregating  buyers  for  the  pur- 
pose of  being  conducted  to  the  situs  oi  said  lands  with 
a  view  of  making  sales  of  portions  thereof,  and  defend- 
ant knew  that  any  activity  which  would  create  suspicion 
or  mistrust  or  a  lack  of  confidence  in  the  t>lan  on  the 
part  of  its  prospective  customers  would  be  injurious 
to  plaintiff  and  its  business.  Defendant  also  knew  at 
all  times  herein  mentioned,  a  large  number  of  custom- 
ers who  had  purchased  lands  of  fhe  plaintiff  who  were 
imder  contract  to  pay  it  sums  of  money  growing  out  of 
various  transactions  respecting  the  sale  of  portions  of 
plaintiff's  land. 
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'*4.  That  the  defendant  is  not  and  never  has  been 
engaged  in  the  real  estate  or  immigration  business  and 
is  not  and  never  has  been  interested  in  plaintiff's  busi- 
ness ;  that  at  all  times  mentioned  the  defendant,  having 
no  useful  or  lawful  purpose  to  serve  but  for  reasons 
known  alone  to  himself,  did,  intending  to  harass,  annoy, 
persecute,  injure,  destroy  and  otherwise  interfere  with 
the  due  prosecution  of  plaintiff 's  business,  enter,  into  a 
conspiracy  with  certain  unknown  representatives  and 
stool  pigeons  of  defendant's  and  did  and  has  continuously 
circulated  in  and  among  plaintiff's  prospective  customers 
and  did  and  has  and  still  does  induce,  procure,  persuade 
and  entice  plaintiff's  customers  to  have  no  business  re- 
lations or  transactions  with  plaintiff,  and  defendant  and 
his  unknown  confederates  have  gone  out  into  various 
territories  wherein  plaintiff  had  an  active  agency  force 
and  was  actively  engaged  in  the  prosecution  of  its  busi- 
ness, and  there  among  the  public  at  large  and  plaintiff's 
prospective  customers  did  procure,  persuade  and  induce 
the  public  at  large  and  plaintiff's  customers  to  refrain 
from  doing  business  with  plaintiff,  and  defendant  has 
at  the  same  time,  in  connection  with  his  unknown  con- 
federates, procured,  induced,  sought  and  persuaded  all 
of  plaintiff's  customers  who  had  theretofore  had  busi- 
ness relations  with  it,  to  break  their  contract,  and  refuse 
to  further  treat  with  plaintiff  or  to  pay  plaintiff  the 
sums  of  money  required  by  the  various  contracts  had 
with  various  customers. 

*'That  when  defendant  and  his  unknown  confederates 
were  attempting  to  persuade,  induce  and  procure  plain- 
tiff's customers  to  cease  business  relations  with  it,  and 
plaintiff's  prospective  customers  to  refuse  to.  treat  with 
it,  the  defendant  and  his  unknown  confederates  would, 
while  engaged  in  said  wrongful  and  unlawful  under- 
taking, say  to  such  ciistomers  and  prospective  customers, 
while  attempting  to  interfere,  harass,  annov  and  destroy 
plaintiff's  business,  in  substance  as  f  ollo%^s :  *  That  plain- 
tiff's lands  were  no  good ;  that  plaintiff  was  bankrupt  and 
engaged  in  a  fraudulent  undertaking,'  and  many  similar 
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utterances,  the  language  of  which  is  unknown  to  plaintiff, 
but  which  were  a  part  of  the  general  plan  of  conspiracy 
among  defendant  and  his  confederates  to  injure  and 
destroy  plaintiff's  business. 

**5.  That,  as  a  direct  result  of  the  unlawful  mali- 
cious and  wrongful  purposes  on  the  part  of  defendant 
and  his  unknown  confederates,  plaintiff  has  been  drawn 
into  a  large  amount  of  vexations  litigations  and  its  busi- 
ness injured  in  the  sum  of  thirty  thousand  dollars. 

^^6.  That  plaintiff  is  engaged  in  a  lawful  under- 
taking and  is  entitled  to  lawfully  and  peaceably  pursue 
its  business  and  to  be  pr6tected  in  its  business  prop- 
erty and  property  rights,  and  this  plaintiff  charges  that 
the  acts  of  defendant  and  his  unknown  confederates  con- 
stitutes unwarranted  and  malicious  interference  with 
the  due  prosecution  of  plaintiff's  business  and  is  a  tres- 
pass and  injury  to  the  property  rights  and  business  of 
this  plaintiff. 

*'7.     That  the  actions  of  defendant  and  his  unknown 
confederates  were  and  are  prompted  by  malice  and  all* 
acts  charged  herein  were  done  maliciously,  without  legal 
justification  or  excuse. 

'^Wherefore,  plaintiff  prays  that  it  may  have  and 
recover  judgment  against  the  defendant  in  the  sum  of 
thirty  thousand  dollars  as  compensatory  damages,  and 
the  further  sum  of  fifteen  thousand  dollars  as  punitive 
damageSj^ith  costs  of  suit." 

From  the  briefs  filed  in  the  cause  we  understand  that 
the  court  below  sustained  the  demurrer  to  appellant's 
petition  upon  the  grounds,  first,  because  the  conduct 
and  acts  of  defendant  did  not  involve,  according  to  the 
allegations  of  the  petition,  the  elements  of  force  or  in- 
timidation ;  second,  because  the  gravamen  of  the  charges 
is  malice  unaccompanied  by  unlawful  acts;  and,  third, 
because  the  petition  alleges  neither  time  nor  place  of 
the  performance  of  the  acts  complained  against. 

We  may  dispose  of  the  last  contention  by  saying 
that  a  motion  to  make  more  definite  and  certain  would 
reach  the  defect  complained  against,  rather  than  a  gen- 
eral demurrer. 
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A  careful  reading  of  the  petition  will  disclose  that  it 
clearly  charges  that  appellant  was  engaged  in  the  trans- 
action of  a  lawful  business  and  that  while  so  engaged  in 
the  transaction  of  its  appropriate  business  the  respond- 
ent without  cause  or  excuse,  and,  actuated  alone  by  malice, 
conspired  with  others,  not  named,  to  interfere  with  and 
destroy  appellant's  said  business,  and  in  pursuance  of 
such  conspiracy  has  actually  interfered  with  and  dam- 
aged appellant's  business.  In  our  judgment  this  states 
a  good  cause  of  action,  for  the  reason  that  appellant  being 
engaged  in  a  lawful  business  it  was  an  actionable  wrong 
for  respondent  without  lawful  excuse  to  form  a  con- 
spiracy to  injure  him  in  his  business  and  then  to  carry 
out  the  purposes  of  the  conspiracy.  To  hold  otherwise 
would  be  to  declare  that  a  wrong  of  this  description  in- 
flicted upon  a  lawful  business  without  justification  would 
be  harm  without  remedy.  It  is  true  that  no  civil  action 
will  lie  for  a  mere  unexecuted  conspiracy,  although  such 
conspiracy,  as  in  this  case,  would  be  unlawful,  yet,  when- 
ever in  pursuance  of  such  unlawful  combination  to  in- 
jure another  in  his  particular  business,  means  have  been 
employed  which  tend  to  effectuate  or  accomplish  the 
object  of  the  conspiracy,  an  action  on  the  case  will  lie. 
[12  C.  J.  589.] 

We  have  two  basic  propositions  under  the  law  sus- 
taining actions  of  this  kind:  first,  an  unlawful  con- 
spiracy to  injure  another's  business,  carried  out,  will 
sustain  an  action  on  the  case;  second,  a  lawful  com- 
bination which  seeks  to  effectuate  its  lawful  purposes 
in  an  unlawful  manner  to  the  injury  of  another,  will  sus- 
tain an  action  if  damages  accrue  to  the  other. 

The  second  contention  made  by  respondent  in  his 
brief  to  the  effect  that  the  gravamen  of  plaintiff's  charges 
is  malice  unaccompanied  by  unlawful  acts  is  not  tenable. 
The  conspiracy  in  the  first  instance  being  unlawful  and 
wrongful  any  act  in  pursuance  thereof  would  be  wrongful 
and  if  damages  result  an  action  would  lie. 

Respondent  contends  that  the  petition  to  constitute 
a  cause  of  action  should  have  alleged  the  employment 
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of  force  or  intimidation.  Not  so  in  this  case.  There  are 
combinations  permissible  under  the  law  for  the  accom- 
plishment of  a  lawful  purpose,  even  though  it  involves 
injury  to  another.  In  such  cases,  the  law  upholds  the 
combination  and  will  permit  such  combination  to  pursue 
its  lawful  purpose  in  a  lawful  way  but  it  will  not  permit 
such  combination  to  pursue  its  lawful  purpose  in  an  un- 
lawful way,  and  force  and  intimidation,  employed  in  a 
lawful  combination  are  unlawful  and,  therefore,  if  em- 
ployed will  form  the  basis  for  an  action  on  the  case  for 
such  damages  as  may  accrue  because  of  the  use  and  em- 
ployment of  such  fprce  and  intimidation.  The  petition 
here  succinctly*  charges  an  unlawful  and  wrongful  con- 
spiracy to  injure  a  lawful  business,  and  it  follows  that  any 
act  in  pursuance  of  such  wrongful  conspiracy  resulting 
in  injury  Would  be  actionable. 

Under  our  law  there  are  a'  few  exceptions  where 
combinations  may  be  formed  and  the  purposes  thereof 
carried  out  in  such  way  as  to  injure  another  without 
creating  a  liability  upon  the  combiners,  provided  always, 
that  such  purposes  be  carried  out  in  a  lawful  manner. 
These  exceptions  are  confined  to  legitimate  competition 
and  labor  combinations  where  the  purpose  is  to  promote 
in  legitimate  fashion  the  interests  of  such  competitor 
or  labor  union.  In  such  cases  the  courts  recognize  the 
lawful  purpose  of  such  enterprises  and  only  forbid  its 
execution  in  an  unlawful  manner.  The  authorities  cited 
by  respondent  do  not  conflict  with  the  views  expressed 
here.  The  case  of  Root  v.  Anderson,  207  S.  W.  255, 
1.  c.  257,  upholds  the  right  of  labor  unions  to  engage  in 
lawful  '' picketing.''  That  case  was  decided  by  the  St. 
Louis  Court  of  Appeals  and  might  bo  classified  as  a 
labor-union  case.  The  court  said:  **It  will  be  observed 
that  the  petition  does  not  charge  that  the  defendants,  or 
any  of  them,  resorted  in  any  way  to  .violence,  threats,  or 
intimidation  in  order  to  compel  or  induce  persons  to 
refrain  from  dealing  with  the  plaintiff  a,s  customers.  In 
this  respect  the  averments  of  the  petition  go  no  further 
than  to  charge  that  these  defendants,  acting  in  concert. 
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y  means  of  persuasion  merely  to  induce  persons 
atronize  plaintiff's  theatre.    *  Picketing,'  in  tlu, 

which  that  word  is  used  under  such  circum- 
for  the  purpose  alone  of  peaceful  persuasion, 
it,  or  entreaty,  is  hot  unlawful  or  actionable." 

exception  in  favor  of  labor  unions,  and  the 
therefor,  may  be  found  in  the  case  of  Marx  & 
iothing  Co.  V.  Watson,  168  Mo.  133,  1.  c.  150. 
rt  in  that  opinion  justified  the  course  of  the  dcr 
I  upon  the  grounds  that,  by  peaceable  means, 
re  seeking  redress  of  wrongs,  and  promoting 
lir  own  lawful  purpose.    To  the  same  effect  is 

of  St.  Louis  V.  Gloner,  210  Mo.*  502,  1.  c.  512, 
he  court  upheld  the  rule  that  *' argument  and 
le  persuasion  are  lawful  means  to  prevent  la- 
rom  working  for  an  employer  against  Vhom  the 
ion  has  ordered  a  strike. ' '  This  case  and  kindred 
)hold  the  purpose  of  labor  unions,  and,  having 
ed  their  lawful  purpose,  the  courts  will  place 
ictions  upon  the  lawful  carrying  out  of  the  pur- 

:he  case  of  Wolf  v.  Harris,  267  Mo.  405,  relied 
jspondent,  the  court  held  that  plaintiff's  remedy 
action  at  law  for  libel  or  slander,  and  not  by  in- 
.  The  court  found  in  that  case  that  there  was 
the  element  of  conspiracy  so  as  to  being  it  with- 
ass  of  cases  relied  on  by  appellant  here, 
case  of  Door  Co.  v.  Fuelle,  215  Mo.  421,  cited 
3d  on  by  appellant,  is  a  ** boycott"  case  wherein 
anion  had  declared  and  was  prosecuting  a  ''boy- 
:ainst  plaintiff  company,  and  a  suit  to  enjoin  was 
I  prosecuted.  The  learned  author  of  that  opinion 
exhaustively  from  the  books  on  the  questions  in- 
the  right  of  interference,  by  a  person  or  persons, 
I  lawful  occupation  of  another.  Throughout  the 
the  court  maintained  the  right  of  laborers  to  cotn- 
the  assertion  of  their  rights,  and,  peaceably  to  in- 
rith  the  business  of  an  employer  in  the  promotion 
lawful  purpose.    With  equal  firmness  the  cour.t 
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approved  numerous  pronouncements  gleaned  from  the 
authorities  to  the  effect  that  **  malicious  injury  to  the 
business  of  another  has  long  been  held  to  give  a  right 
of  action  to  the  injured  party. '^  **  Freedom  is  the  policy 
of  this  country.  But  freedom  does  not  imply  a  right  in 
one  person,  either  alone  or  in  combination  with  others, 
to  disturb  or  annoy  another,  either  directly  or  indirectly, 
in  his  lawful  business  or  occupation.''  '*Now,  intentionally 
to  do  that  which  is  calculated  in  the  ordinary  course  of 
events  to  damage,  and  which  does  in  fact  damage  another 
in  that  other  person's  property  or  trade,  is  actionable 
if  done  without  just  cause  or  excuse.  Such  intentional 
action,-  when  done  without  just  cause  or  excuse,  is  what 
the  law  calls  a  malicious  wrong."  **A  man's- business  is 
property  .  .  .  The  right  of  acquiring,  possessing 
and  protecting  property  is  classed,  as  a  natural  and  in- 
alienable right  which  all  men  have,  with  those  of  en- 
joying and  defending  life  and  liberty,  and  of  pursuing 
and  obtaining  safety  and  happiness.  This  is  an  acho 
of  Magna  Charta  repeated  in  the  Declaration  of  In- 
dependence. For  the  preservation,  exercise,  and  enjoy- 
ment of  these  rights  (life,  liberty  and  the  pursuit  of 
happiness)  the  individual  citizen,  as  a  necessity,  must 
be  left  free  to  adopt  such  calling,  profession  or  trade  as 
may  seem  to  him  most  conducive  to  that  end.  Without 
this  right,  he  cannot  be  a  free  man.  This  right  to  choose 
one's  calling  is  an  essential  part  of  that  liberty  which 
it  is  the  object  of  the  government  to  protect ;  and  a  call- 
ing, when  dhosen,  is  a  man's  property  and  right.  Liberty 
and  property  are  not  protected  where  these  rights  are 
arbitrarily  assailed."  **The  wrongful  interference  with 
one's  business  and  prospective  customers  is  as  much  an 
infringement  of  his  rights  as  though  contractual  relations 
actually  existed  and  were  interfered  with." 

All  the  authorities  hold  that  a  combination  to  injure, 
or  destroy,  the  trade,  business  or  occupation  of  another 
by  threatening  or  producing  injury  to  the  trade,  business, 
or  occupation  of  such  other  is  an  unlawful  conspiracy 
regardless  of  the  name  by  which  it  is  known. 
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re,  such  a  conspiracy,  having  alone  the  fixed 
ure  another,  is  unlawful,  then  any  injurious 
i  in  pursuance  of  that  purpose  is  action- 
i  labor  union  cannot  lawfully  conspire  to 
r  late  employer's  business.  [Foundry  Co. 
^nion,  177  Mo.  App.  1.  c.  88.] 
'  cases  touching  the  questions  involved  here, 
imonds,  19  Mo.  583,  and  Darrow  v.  Briggs, 

dgment  appellant's  petition  is  sufficient  as 
tack  by  general  demurrer,  and  accordingly 
d  remand  the  case.   Railey  and  White,  CC, 


RIAM : — The  foregoing  opinion  by  Reeves, 
1  as  the  opinion  of  the  court.  Walker  J., 
E.  Blair,  J.,  and  Higbee,  P.  J.,  concur  in 


PAPER  PRODUCE  COMPANY,  Appel- 
,  V.  FRANK  J.  CARROLL  et  al. 

Division  Two,  November  19,  1921. 

CONTRACT:  Fraud  as  Defense:  Pleading  Scienter.  In 
r  fraud  the  scienter  must  be  alleged;  but  where  the 
f  the  answer  show  such  facts  and  circumstances  thac 
laking  the  false  representations  must  have  known 
LOt  they  were  true,  they  are  sufficient  without  a  direct 
at  they  were  known  to  be  false. 

— :  Failure  of  Evidence:  False  Weights.  The  defense 
suit  for  breach  of  a  hauling  contract  that  plaintiff 
fraudulently  represented  that  the  weights  of  the  loads 
ed  were  grossly  and  largely  below  ihe  actual  weights,*' 
lished  by  evidence  which  shows  no  misrepresentation 
It  actually  ascertained,  or  by  evidence  which  fails  to 
laintiff  at  any  time  knew  or  had  reason  to  know  that 
d  weights  were  Incorrect,  or  by  evi'^ence  which  shows 
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that  all  the  transactions  were  consistent  with  good  faith,  or  shows 
merely  a  mistake,  or  at  worst  negligence  in  the  weighing. 

3.   :  Incorrect  We^hts:  Oood  Faith:  Instruction.    In  an  action 

for  breach  of  a  hauling  contract  where  the  defense  is  that  the 
weight  of  the  goods  hauled  was  falsely  and  fraudulently  represent- 
ed, an  Instruction  which  requires  the  jury  to  find  that  plaintiff 
"in  good  faith  weighed  same  or  ascertained  the  weight  of  same 
and  in  good  faith  gave  defendants  such  weights  with  reasonable 
and  substantial  correctness"  is  error  against  plaintiff,  in  that  it 
requires  the  Jury  to  find  that  the  weights  were  correct  and  were 
ascertained  in  good  faith,  and  places  upon  him  a  burden  he  is  not 
required  to  sustain.  If  the  weights  were  substantially  correct,  it 
would  not  matter  whether  they  were  ascertained  in  good  faith  or 
not;  if  the  goods  were  weighed  in  good  faith  and  presented  to 
defendant  in  good  faith,  some  lack  of  correctness  in  the  weight, 
arising  through  mistake,  would  not  vitiate  the  contract,  where  it 
provided  the  method  by  which  mistakes  might  be  corrected. 

4.  :  Substantial  Performance.  Where  a  party  seeking  to  en- 
force a  contract,  or  seeking  damages  for  its  breach,  can  show 
substantial  compliance,  except  some  inadvertent  or  unintentional 
element  which  may  be  corrected,  he  will  not  be  denied  recovery 
for  such  breach. 

5.   :  Coanterclaim.    In  an  action  for  damages  for  breach  of  a 

hauling  contract  defendant  cannot  recover  on  his  counterclaim 
for  goods  hauled  and  not  paid  for,  unless  there  is  a  finding  that 
he  had  performed  his  contract,  or  a  finding  of  facts  that  would 
excuse  him  from  such  performance. 

Appeal  from  St.  Louis  City  Circuit  Court. — Hon.  Frank 
Landwehr,  Judge. 

Eevebsed  and  remanded. 

Leonard,  Sibley  d  McRoberts  for  appellant. 

(1)  Fraud  consists  in  bad  intent,  which  must  be 
alleged  and  proved.  Moss  v.  Eiddle,  5  Cranch  (U.  S.) 
351.  (9,)  Burden  of  proof  to  establish  fraud  is  upon 
the  one  charging  it.  Bigelow  ol.  Fraud  (Ed.  1877)  p.  57; 
Anderson  v.  McPike,  86  Mo.  300;  Smith  on  Fraud  (1907 
Ed.)  sec.  267,  p.  290.  (3)  Fraud  is  not  to  be  presumed, 
and  if  conduct  in  question  is  equally  consistent  with 
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good  faith  and  honesty  it  will  not  be  held  fraudulent. 
(4)  Knowledge  of  falsity,  in  the  matter  charged,  is 
essential  to  fraud;  so,  without  allegation  and  proof  of 
such  knowledge,  there  is  no  fraud.  Moss  v.  Riddle,  5 
Cranch,  351.  (5)  The  plea  in  the  answer  here  omits 
to  allege  knowledge  by  plaintiff  of  weights  being  in- 
correct, and  hence  the  plea  is  insufficient.  Reed  v.  Bott, 
100  Mo.  62.  (6)  Parties  may  agree  to  adjust  differ- 
ence by  such  methods  as  section  9  of  this  contract  de- 
scribes, and  parties  cannot  reject  them  and  maintain 
an  action  despite  their  terniis  Dinsmore  v.  County,  60 
Mo.  241;  Williams  v.  Railway,  112  Mo.  463.  (7)  A 
general  custom  prevailing  in  any  line  of  business  is 
treated  by  the  courts  as  entering  into  contracts  in  that 
line.  Baer  v.  Glasner,  90  Mo.  App.  289 ;  Soutier  v.  Keller- 
man,  18  Mo.  509 ;  Estes  v.  Shoe  Co.  155  Mo.  585 ;  Grocery 
Co.  V.  Hart,  223  S.  W.  794.  (8)  Defendants  could  not 
properly  recover  on  their  counterclaim,  under  the  con- 
tract, without  allegation  or  proof  of  performance  there- 
of.  There  is  neither;  and  hence  the  recovery  thereon  is 
error.  Eyertnan  v.  Assn.,  61  Mo.  489. 

R.  M.  Nichols  for  respondant. 

(1)  Plaintiff  sued  upon  an  express  contract,  which 
bound  it  in  the  following  language:  *'.A11  goods  or  prop- 
erty hauled  be  weighed  by  the  party  of  the  second  part, 
and  a  memorandum  of  such  weights  furnished  to  the 
party  of  the  first  part,  which  shall  be  conclusive  and 
binding.^*  When  it  was  shown  that  the  plaintiff 
did  not  weigh  a  large  part  of  the  goods  or  property 
hauled,  and  imiversally  did  not  weigh  but  a  sample  of 
a  lot,  defendant  was  excused  from  producing  evidence 
of  a  ** certified  city  weigher.''  Kreitz  v.  Egelhoff,  231 
Mo.  703;  West  v.  Freeman,  76  Mo.  App.  96;  El  Paso 
Mill  Co.  V.  Davis,  194  Mo.  App.  1,  (2)  It  is  elementary 
that  fraud  vitiates  everything.  Defendants  were  sued  for 
a  breach  of  contract.  They  showed  that  the  '*  weights 
furnished  by  the  party  of  the  first  part,  which  should 
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be  conclusive  and  binding/'  were  fraudlent  and  fictitious 
weights.  This  showing  constituted  a  violation  of  the 
contract  on  the  part  of  the  plaintiff,  and  there  would  be 
no  obligation  on  defendants  to  get  the  weights  of  a 
*'i3ettified  city  weigher."  Williams  v.  Railway,  112  Mo. 
494.  (3)  If  the  *' certified  city  weigher"  could  be  held 
to  be  an  arbitrator,  the  statute  provides  that  such  an 
agreement  is  not  conclusive,  and  that  suit  can  be  brought 
and  maintained  under  the  ordinary  rules  of  evidence, 
notwithstanding  such  arbitration  agreement.  R.  S,  1909, 
sec.  395;  Young  v.  Ins.  Co.,  269  Mo.  15.  (4)  When  it 
was  conclusively  shown,  partly  by  plaintiff's  own  wit- 
nesses, that  a  large  part  of  the  products  to  be  hauled 
were  not  weighed,  as  plaintiff  contracted  to  do,  under 
the  allegations  of  performance,  and  the  general  denial 
raising  the  issue,  the  plaintiff  could  not,  recover  upon 
the  contract  sued  on.  It  became  unnecessary  for  the 
defendant  to  show  that  the  goods  were  weighed,  or  that 
lower  weights  were  given  than  the  actual  weights  of  the 
goods,  except  to  support  the  allegation  of  fraudulent 
representation.  Yeats  v.  Ballentine,  56  Mo.  530;  Keith 
V.  Ridge,  146  Mo.  97.  The  testimony  showed  that  the 
loads  were  reweighed  upon  city  scales;  the  presump- 
tion would  be  that  they  were  weighed  by  a  certified 
city  weigher;  if  not,  the  burden  to  show  that  they  were 
not  so  weighed  shifted  to*  the  plaintiff.  (5)  The  fail- 
ure of- plaintiff  to  weigh  the  products,  which  defendants 
were  required  to  haul,  and  the  presentation  to  defend- 
ants of  the  yellow  sheets,  containing  the  memorandums 
of  fictitious  weights,  constituted  a  false  representation. 
Defendants  received  these  fictitious  weights  not  know- 
ing that  they  were  false;  acted  upon  such  represen- 
tations by  hauling  and  charging,  under  the  contract,  four 
and  one-half  cents  per  100  upon  these  fictitious  weights. 
They  were  damaged  thereby.  Where  there  is  any  evi- 
dence of  fraud,  the  question  of  fraud  becomes  one  for 
the  jury.  Dyer  v.  Cowden,  168  Mo.  App.  649;  DeA^ero 
V.  Sparks,  189  Mo.  App.  555;  Owens  v.  Rector,  44  Mo. 
389,     (6)     The  scienter  was  sufficiently  charged  in  the 
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allegations  'nhat  ^plaintiff  falsely  and  fraudently  rep- 
resented and  stated  to  the  defendants  the  weights  of 
the  loads,"  and  *'that  said  false  and  fraudulent  weights 
so  given  to  defendants  by  plaintiff  were  so  given  for  the 
purpose  and  with  the  intent,"  etc.  Hoffman  v.  Gill,  102 
Mo.  App.  320;  Adams  v.  Barber,  157  Mo.  App.  385; 
Serrano  v.  Commission  Co.,  117  Mo.  App.  195 ;  Nauman 
V.  Oberle,  90  Mo.  666.  (7)  If  it  could  be  said  that  the 
answer  was  defective  in  not  alleging  the  scienter,  its 
allegations  were  sufficient  from  which  the  scienter  could 
be  inferred,  and  the  defect  would  be  cured  by  verdict, 
the  presumption  being  that  the  facts,  imperfectly  alleged, 
were  proven.  R.  S.  1919,  sec.  1550;  State  to  use  v. 
Webster,  53  Mo.  135;  Pry  vi.  Railway,  73  Mo.  132; 
People's  Bank  v.  Scalzo,  127  Mo.  164;  Seekinger  v.  Mfg. 
Co.,  129  Mo.  590;  Tomasson  v.  Ins.  Co.,  217  Mo.  485; 
Robinson  v.  Levy,  217  Mo.  498.  (8)  There  was  no  error 
in  excluding  the  evidence  of  a  custom  of  weighing  one 
bundle  and  guessing  at  the  balance,  because  custom  was 
not  pleaded.  Hayden  v.  Grillo's  Admr.,  42  Mo.  App.  1; 
Sietz  V,  Nix,  216  S.  W.  793;  Staroske  v.  Pub.  Co.,  235  Mo, 
67.  (9)  Custom,  however,  could  not  vary  the  express 
stipulation  in  the  ninth  clause  of  the  contract.  Good- 
fellow's  Exr.  V.  Meeghan,  32  Mo.  280;  Wolff  v.  Campbell, 
110  Mo.  114.  (10)  There  are  allegations  of  proof  and 
performance  of  the  liauling"  by  defendants  under  the 
contract  in  the  counterclaim,  and  this  before  defendants  * 
were  compelled  to  abandon  it.  If  plaintiff  now  seeks 
to  question  defendants'  right  to  sue  upon  the  contract, 
the  question  should  have  been  raised  by  demurrer  and 
by  motion  in  arrest,  neither  of  which  wei'e  filed,  and 
therefore  such  question  of  the  record  is  waived.  R.  S. 
1919,  sec.  1230  and  1550;  McGannon  v.  Ins.  Co.,  171  Mo. 
154;  Sid  V.  Railway,  211  Mo.  411. 

WHITE,  C. — In  this  action  the  plaintiff  demands 
damages  for  breach  of  contract.  In  1917  the  plaintiff 
was  engaged  in  the  manufacture  and  sale  of  paper  prod- 


Digitized  by 


Google 


Vol.  290]  OCTOBftl  TERM,  1921. 


209 


Am.  Paper  Produce  Co.  v.  Carroll. 


ucts,  in  iJie  City  of  Saint  Louis.  The  defendants  con- 
ducted a  drayage  and  express  business.  November  first, 
1917,  the  plaintiff  and  the  defendants  entered  into 
a  contract  whereby  the  defendants,  for  a  consideration 
of  four  and  one-half  cents  per  hundred  pounds,  agreed 
to  haul,  for  three  years  from  that  date,  the  finished  prod- 
ucts of  the  plaintiff  to  any  place  in  the  cities  of  Saint 
Louis  and  East  Saint  Louis,  as  directed  by  the  plaintiff. 

Plaintiff's  petition  alleges  that  the  defendants  un- 
dertook to  carry  out  the  terms  of  the  contract,  but  at  no 
time  furnished  suflBcient  equipment  to  comply  with  same, 
and  on  December  14,  1917,  the  defendants  repudiated 
said  contract  and  refused  to  perform  it. 

The  petition  further  avers  that  the  plaintiff  kept 
and  performed  all  the  terms  and  obligations  of  the  con- 
tract to  be  performed  by  it ;  that  it  was  compelled  to  get 
other  teamsters  and  draymen,  at  increased  prices  of  from 
four  to  six  cents  per  h^ndred  weight,  to  do  the  hauling 
which  the  defendants  had  contracted  to  do.  Judgment 
for  twenty  thousand  dollars  is  prayed.  The  contract 
sued  on  was  attached  to  the  petition  ki6  an  exhibit. 

Besides  a  general  denial  the  anb\ver  plead^s  sever- 
al defenses: 

First,  that  the  plaintiff  ought  nuc  to  maintain  its 
suit  because  it  first  violated  the  contract  sued  on,  in  this : 

''The  plaintiff  falsely  and  fraudulently  represented 
and  stated  to  the  defendants  that  tJue  weights  of  the 
loads  which  the  defendants  were  hauiiiig  under  the  pro- 
visions of  the  contract  to  be  grossly  and  largely  below 
the  actual  weight  of  said  loads  .  .  .  and  that  the  said 
false  and  fraudulent  weights  so  given  oO  the  defendants 
by  the  plaintiff  were  so  given  for  the  purpose  and  with 
the  intent  of  having  defendants  haui  said  loads  at  a 
rate  or  price  far  below  the  rate  agreed  to  be  paid  said 
defendants  for  their  services  in  hauling  said  freight.'^ 

second,  that  the  plaintiff  failed  to  supply  the  de- 
fendants with  the  loads  of  freight  wherewith  to  load  the 
trucks  which  the  defendants  were  required  to  furnish 
and  did  furnish  at  the  plaintiff's  place-  of  business,  and 
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were  greatly  damaged  by  the  delay 

3unterclaim.  setting  forth  an  account 
ds  hauled  during  the  month  of  Decem- 
ot  paid  for  by  the  plaintiff,  amounting 
hich  the  defendants  asked  judgment. 
:  the  contract  about  which  the  contro- 
rns  is  the  ninth  paragraph,  as  follows: 
lally  agreed  that  the  compensation  to 
)arty  of  the  first  part  by  party  of  the 

be  four  and  one-half  cents  per  hundred 
nd  it  is  agreed  that  all  goods  or  prop- 
eighed  by  party  of  the  second  part  and  a 

weight  furnished  to  party  of  the  first 
uld  be  conclusive  and  binding,  except 
and  property  may  be  reweighed  by  cer- 
3r  and  then  such  weights  should  be  con- 

F  introduced  in  evidence  the  contract  and 
hich  the  defendants  repudiated  it  De- 
as  follows: 

^*St.  Louis,  Mo.,  Dec.  14,  1917. 
er  Products  Co., 
3t., 


ber  1,  we  started  to  deliver  your  goods 
s  in  the  city.  We  have  not  weighed  any 
anto  December  12,  on  said  date  wo  haul- 
i  weighed  three,  and  found  same  to  be 
Bd  to  nine  hundred  pounds  over  weight, 
t,  we  hauled  five  loads,  weighed  all  of 
them  to  be  .correct. 

tot  pay  us  to  have  to  weigh  every  load, 
1  discontinue  your  hauling  on  Saturday 
)er  15,  1917. 

''Yours  truly, 
''F.  J.  Carroli.  &  Sons.*' 
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The  plaintiff  then  introduced  evidence  as  to  the 
amount  of  freight  which  had  been  hauled  for  it  from 
the  time  of  the  alleged  breach  of  contract  up  to  the 
thirty-first  of  May,  1919,  and  the  amount  paid  for  such 
hauling,  to  show  that  the  plaintiff  had  been  obliged  to 
pay  $3755.46^ore  for  such  hauling  than,  under  the  terms 
of  the  contract,  it  would  have  had  to  pay  defendants 
for  the  same  hauling.  Plaintiff  sought  to  show  that  its 
business  was  increasing,  and  that  it  would  continue  to 
have  to  pay  more  than  tfie  contract  price  for  such  haul- 
ing in  the  future.  '  « 

The  defendants  introduced  testimony  to  show  that 
the  price  of  hauling  had  not  increased  during  the  time 
that  followed  their  refusal  to  carry  for  the  plaintiffs, 
but  that  such  freight  could  be  hauled  as  cheaply  at  all 
times  as  by  the  contract  they  had  agreed  to  haul  it,  and 
for  that  reason  the  plaintiff  was  not  damaged. 

After  the  fourteenth  of  December,  1917,  the  de- 
fendants hauled  no  more  freight  under  the  contract. 

The  evidence  was  conflicting  as  to  whether  the  plain- 
tiff failed  to  furnish  the  defendants  proper  facilities 
for  loading  the  freight  upon  the  trucks  which  the  de- 
fendants had  for  the  purpose.  The  defendants  offered 
evidence  in  support  of  their  allegations  of  fraud  which 
would  discharge  them  from  obligations  under  the  con- 
tract. This  evidence  will  be  noticed  more  fully  in  con- 
sidering its  suflBciency  to  submit  that  issue  of  fact  to 
the  jury. 

That  the  plaintiff  had  not  paid  for  the  hauling  dur- 
ing the  month  of  December,  the  account  for  which  was 
correctly  started  in  the  counterclaim,  was  admitted;  it 
claimed  it  was  not  obliged  to  pay  that  amount  because 
the  defendants  had  breached  their  contract  by  failing  to 
haul  goods  after  December  14th.  This  was  the  subject 
of  defendant's  counterclaim. 

The  jury  returned  a  verdict  in  favor  of  the  defend- 
ants on  plaintiff's  cause  of  action,  and  in  favor  of  de- 
fendants upon  their  counterclaim  for  $87.54,  and  the 
plaintiff  appealed. 
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pliant  contends  that  the  issue  of  fraud 
submitted  to  the  jury  because  the  an- 
ficiently  allege  fraud.  The  facts  alleged 
id,  as  set  out  above,  show  that  the  plain- 
isely  and  fraudulently  represented''  the 
to  be  below  actual  weijflits,  '^for  the 
and  with  the  intent  of  having  the  de- 
iid  loads  at  a  rate  or  price  far  below 
ied  to  be  paid."  It  is  claimed  that  the 
sufficient  because  it  fails  to  state  that 
77  that  the  weights  presented  were  false, 
r  fraud  the  scienter  must  be  alleged. 
3mmers,  217  Mo.  1.  c.  557.]  But  where 
of  the  answer  show  facts  and  circum- 
it  the  party  making  the  misrepresenta- 
known  whether  or  not  they  were  true, 
ithout  a  direct  allegation  of  knowledge. 
421;  Adams  v.  Barber,  157  Mo.  App. 
les  cited.]  Here  the  allegation  that  the 
resented  the  weights  of  the  different 
shipped  and  which  it  claimed  to*  have 
le  intent  to  deceive  the  defendant  as  to 
sufficient  allegation  of  knowledge,  since 
the  answer  appears  to  have  been  made 


irther  claimed  by  the  plaintiff  that  there 
J  of  fraud.  The  plaintiff  had  no  large 
h  to  weigh  a  truck  load,  but  had  small 
ilatf orm,  upon  which  it  could  weigh  only 
art  of  a  load;  this  was  fully  known  to 
dants  and  to  the  defendants'  drivers, 
ployed  by  the  plaintiff  in  weighing  the 
is :  The  goods  were  done  up  in  bundles 
,  and  these  bundles  were  made  up  of 
-board  boxes;  one  of  the  bundles  was 
weight  multiplied  by  the  number  of  bun- 
5  description,  in  order  to  get  the  weight 
I.  Where  there  were  boxes  and  bundles 
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of  diffierent  siz€s,  a  bundle  of  each  size  was  weighed 
and  multiplied  by  the  number  of  bundles  or  boxes  of 
that  kind  and  size.  The  evidence  sufficiently  shows  that 
the  me-thod  was  known  to  the  drivers  of  the  defendants, 
and  that  Frank  J.  Carroll  himself  was  present  at  times 
when  the  loading  was  done  and  had  opportunity  to  ob- 
serve the  method  of  weighing. 

The  defendants  further  introduced  as  a  witness  one 
Henry  Huhn,  who  was  employed  by  the  plaintiff  and 
during  part  of  the  time  weighed  the  freight  which  was 
delivered  to  the  defendants'  drivers.  This  witness  quit 
the  employ  of  the  plaintiff  December  fourth.  He  testified 
that  he  attended  to  the  weighing  for  the  plaintiff  and 
weighed  as  indicated  above,  and  continued: 

**My  duty  was  to  weigh  products  to  be  shipped  or 
know  they  were  weighed;  not  the  entire  shipment  was 
weighed;  a  bundle  of  each,  and  we  would  estimate  the 
weight  of  the  rest  and  put  it  down  on  the  shipping  tick- 
ets [ticket  shown] ;  part  of  this  ticket  is  in  my  hand- 
writing, December  5th,  the  day  I  left  there;  it  shows 
twelve  loads  were  hauled  that  day;  the  ticket  of  De- 
cember 4th  shows  nine  loads ;  the  number  of  loads  haul- 
ed per  day  depends  on  how  many  •teams  and  trucks 
were  in  use,  and  they  would  make  at  least  two  trips  a 
day;  the  ticket  of  December  3rd,  in  my  handwriting, 
shows  fifteen  loads ;  the  weights  on  each  load  are  given ; 
for  most  of  the  loads  they  weighed  one  bundle  and  mul- 
tiplied the  number  of  bundles;  some  were  not  weighed 
at  all,  they  went  by  a  fixed  weight  we  had  there;  all 
the  loads  to  the  International  Shoe  Company  w^ere 
measured  by  a  fixed  weight,  and  put  down  oa  the  ticket 
as  though  they  had  been  weighed ;  when  one  t>undle  was 
weighed  and  the  rest  multiplied  the  result  vas  repre- 
sented on  the  tickets  as  the  total  weight  for  the*  shipment; 
a  good  many  shipments  were  on  the  fixed  weight  prop 
osition;  considerable  goods  to  the  Excelsior  Box  Com 
pany  and  to  Hamilton-Brown  Shoe  Company  were  weigh- 
ed the  same  way;  the  weight  per  bundle  was  given  us; 
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.in  those  cases  we  did  not  weigh  the  bundles,  but  the 
figures  of  the  weights  were  put  on  these  slips  as  if  they 
has  been. weighed;  Carroll  hauled  all  the  shipments  on 
the  sheets  you  just  showed  me ;  on  the  sheet  of  Decem- 
ber 1st  two  loads  of  stuff  hauled  by  Carroll  are  items 
of  fixed  weights,  not  weighed  at  all,  consigned  to  the 
International  Shoe  Company;  wo  put  down  the  weights 
based  on  those  per  bundle  weights  we  had  on  the  card ; 
did  not  call  Carroll ^s  attention  to  that  fact;  the  sheet 
of  November  30th  shows  fifteen  loads  of  which  three 
loads  are  of  fixed  weights,  not  weighed  at  all,  sent  to 
the  International  Shoe  Company." 

The  witness  then  went  into  detail  as  to  the  amounts 
of  some  of  the  loads  hauled  in  the  manner  indicated, 
and  then  testified: 

'*We  had  a  list  at  the  shipping  desk  of  the  weight 
per  bundle  of  each  style,  and  that  list  was  used  during 
all  my  time,  and  I  guess  since ;  the  weights  varied ;  they 
would  run  from  forty  to  about  ninety  pounds  a  bundle; 
the  dray  ticket  pf  November  23, 1917,  shows  sixteen  loads 
hauled  that  day,  including  one  load  to  International  Shoe 
Company  weighing  about  11,000  that  was  not  actually 
weighed ;  it  was  weighed  as  we  always  weigh  them ;  tick- 
et of  November  22nd  shows  twelve  loads,  and  five  loads 
not  actually  weighed,  to  the  International  Shoe  Company ; 
followed  same  course;  there  were  two  or  three  large  cus- 
tomers getting  i^imilar  classes  of  goods,  handled  in  about 
the  same  manner;  in  those  cases  we  had  the  weight  per 
bundle  and  used  the  same  weight  on  a  January  order  in 
April;  most  of  the  time  the  space  was  so  jammed  that 
we  cjuld  not  get  the  factory  truck  loaded  with  goods  ne^r 
the  scale ;  all  I  could  do  was  to  take  the  weight  he  brought 
out;  the  limited  storage  space  and  making  a  warehouse 
out  of  a  shipping  platform  was  the  cause. '^ 

The  defendants  introduced  evidence  to  show  that 
three  loads  were  hauled  in  December,  which  weighed 
from  six  hundred  to  a  thousand  pounds  more  than  the 
amount  stated  by  the  plaintiff. 
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As  shown  above,  the  weights  were  arrived  at  by  two 
methods :  one  by  taking  boxes  of  equal  size  and  appear- 
ance, weighing  one  of  them  and  multiplying  by  the  total 
number.  The  other  was  to  take  the  ^' fixed  weight,"  that 
is  to  say,  the  weight  of  one  of  several  boxes  of  like  ap- 
pearance and  size,  as  shown  by  some  previous  ascertain- 
ment of  its  weight,  and  from  that  '* fixed  weight"  estimate 
the  weight  of  the  total  number  of  boxes. 

It  would  not  matter  whether  the  weight  of  one  box 
of  a  kind  was  ascertained  at  the  time,  pr  whether  it  had 
been  ascertained  previously  and  the  weight  fixed,  if  that 
weight  was  ascertained  and  determined  in  good  faith. 
There  is  no  intimation  anywhere  that  the  weight  of  the 
boxes  which  were  actually  weighed  were  not  correct,  or 
that  the  fixed  standard  of  weight,  applied  to  certain  boxes 
which  were  not  weighed  at  the  time,  was  not  fixed  in 
good  faith. 

While  article  9  of  the  contract  provides  the  manner 
by  which  the  defendants,  if  not  satisfied  with  the  weights, 
might  have  the  loads  re-weighed,  the  defendants  were 
not  obliged  to  pursue  the  exact  method,  but  might  show 
by  any  other  method  that  the  weight  was  wrong,  and 
it  would  be  for  the  jury  to  say  whether  it  was  shown 
successfullv. 

It  appears  from  Huhn's  testimony  that  the  boxes  and 
bundles  of  apparent  uniform  size  and  weight  did  not  in 
fact  weigh  exactly  alike;  that  is,  some  weighed  a  little 
more  than  others.  By  the  method  of  weighing  the  advan- 
tage might  have  resulted  either  to  the  plaintiff  or  to  the 
defendant.  The  defendants  found  some  loads  in  which  the 
weight  was  greater  than  the  estimate  showed ;  they  like- 
wise found  some  loads  in  which  the  estimate  was  correct ; 
it  is  quite  possible  and  even  probable  that  if  they  had 
weighed  all  the  loads  they  would  have  found  some  of  them 
in  which  the  advantage  would  have  been  to  the  defendants 
instead  of  to  the  plaintiff. 

It  is  significant  that,  when  the  defendants  repudiated 
the  contract  by  their  letter  of  December  14th,  they  didn't 
claim  any  intentional  misrepresentation  as  to  the  loads. 
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but  they  claimed  only  that  they  could  not  carry  out  the 
contract  because  they  could  not  afford  to  have  the  loads 
re-weighed.  The  evidence  upon  which  the  defendants  rely 
to  show  fraud  does  not  show  that  there  was  any  misrep- 
resentation any  time  of  any  weight  actually  ascertained, 
or  that  the  plaintiff  at  any  time  knew  or  had  reason  to 
know  that  the  weights  which  it  estimated  were  incorrect. 
All  the  circumstances  of  the  entire  situation  are  con- 
sistent with  good  faith  and  show  merely  a  mistake^  or, 
at  most,  negligence  in  weighing.  We  conclude  that  the 
evidence  to  sustain  the  allegation  of  fraud  entirely  lacked 
the  element  of  fraudulent  intent  and  knowledge  of  the  er- 
roneous weights. 

III.      The  court  instructed  the  jury  upon  the  issues 
presgnted  by  the  answer,  and  among  other  instructions, 
of  its  own  motion  gave  instruction  number 
Correctness     one  z 

Faith.  *'The  court  instructs  the  ^ary  that  if  you 

believe  from  the  evidence  thi;t  plaintiff  and 
defendant  entered  into  the  contract,  dated  November  1, 
1917,  mentioned  in  the  evidence;  that  defendants  began 
hauling  freight  and  finished  products  or  goods  of  plaintiff 
under  said  contract  and  continued  doing  so  up  to  about 
December  15,  1917 ;  that  plaintiff  kept  and  performed  all 
the  provisions  and  conditions  of  said  contract  on  its  part 
to  be  performed  and  provided  with  reasonable  prompt- 
ness and  without  unreasonable  delay  to  defendants  fin- 
ished products  or  freight  for  defendant  to  haul,  and  in 
good  faith  weighed  same  or  ascertained  the  weight  of 
same  and  in  good  faith  gave  defendants  such  tvcights  with 
reasonable  and  svhstantial  correctness;  and  if  you  find 
from  the  evidence  that  defendants  failed  to  provide 
at  plaintiff's  factory  at  all  tiriaes  a  suflBcient  number  of 
trucks  or  teams  to  take  care  with  reasonable  satisfaction 
of  plaintiff's  hauling,  and  failed  to  haul  such  finish- 
ed products  and  freight,  if  any,  with  reasonable  prompt- 
ness and  dispatch,  and  finally  on  or  about  December  14 
or  15,  1917,  defendants  refused  to  haul  any  more  such 
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finished  products  and  freight,  and  refused  to  recognize 
further  the  contract  or  be  bound  by  same,  and  that  plain- 
tiff was  caused  damage  directly  thereby,  then  your  ver- 
dict will  be  for  plaintiff.*' 

The  plaintiff  offered  and  the  court  refused  an  in- 
struction similar  in  purport  and  almost  identical  in  lan- 
guage to  instruction  number  one  except  that  part  in 
italics.  The  appellant  claims  there  was  error  in  refusing 
the  instruction  as  asked  and  in  giving  instruction  num- 
ber one  in  lieu  of  it.  It  will  be  noticed  that  that  part 
of  the  instruction  in  italics  requires  the  jury  to  find 
that  the  plaintiff  ^*in  good  faith  weighed  same  or  ascer- 
tained the  weight  of  same  and  in  good  faith  gave  the 
defendant  such  weights  with  reasonable  and  substantial 
correctness.*' 

This  instruction  places  a  burden  upon  the  plaintiff 
which  it  was  not  required  to  sustain.  If  the  weights  were 
ascertained  by  the  plaintiff  and  furnished  to  the  defend- 
ants with  substantial  correctness,  it  would  not  matter 
whether  they  were  ascertained  in  good  faith  or  not.  That 
would  be  the  end  of  the  matter.  On  the  other  hand,  if  the 
freight  was  weighed  in  good  faith  and  presented  to  the 
defendants  in  good  faith,  some  lack  of  correctness  in 
the  weight,  arising  through  a  mistake,  would  not  vitiate 
the  contract,  because  the  contract  itself  provided  the 
method  by  which  mistakes  might  be  corrected.  Besides, 
it  is  not  every  inconsiderable  breach  of  a  contract  on  the 
part  of  one  party  to  it  which  will  discharge  the  other 
party  from  complying  with  it.  Where  a  party  seeking  to 
enforce  a  contract,  or  seeking  damages  in  its  breach,  can 
show  substantial  performance,  except  some  inadvertent 
or  unintentional  element  which  may  be  corrected,  he  will 
not  be  denied  recovery  for  such  breach.  \6  R.  C.  L.  p. 
967;  Bushnell  v.  Boyers,  146  Mo.  App.  200;  Kreitz  v. 
Egelhoff,  231  Mo.  708.1  If  the  plaintiff  in  good  faith 
weififhed  the  product  to  be  hauled  by  the  defendants  and 
presented  the  result  to  the  defendants  in  good  faith,  be- 
lieving it  to  be  correct,  and  it  proved  to  be  incorrect,  there 
certainly  would  be  no  fraud,  and  the  plaintiff  would  not 
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be  denied  recovery  on  that  ground.  The  defendants  had 
a  remedy  to  enforce  payment  for  weights  actually  hauled, 
if  acertained  to  be  incorrectly  presented. 

The  instruction  required  a  finding  both  of  cor- 
rectness in  the  weights  and  good  faith  in  ascertaining 
them,  whereas  a  finding  of  either  was  sufficient  to  author- 
ize a  verdict  for  plaintiff.  Therefore,  the  instruction  was 
erroneous. 

IV.  The  defendants  recovered  judgment  in  the 
sum  of  $87.54  on  their  counterclaim  for  the  hauling  which 
they  did  during  the  month  of  December  before  they  quit 
the  job.  The  principle  of  law  which  the  defendant  urges 
as  preventing  a  recovery  by  the  plaintiff  on  its  cause  of 
action  applies  here.  The  instruction  by  which  that  matter 
was  submitted  to  the  jury  authorizes  a  recovery  by  the 
defendant  upon  its  counterclaim,  according  to  the  con- 
tract^ without  requiring  a  finding  that  the  defendants  had 
performed  their  contract,  or  a  finding  of  the  facts  which 
would  excuse  them  from  such  performance.  There  was, 
therefore,  error  in  submitting  that  issue  to  the  jury  in 
that  manner. 

Other  errors  are  assigned,  which  we  deem  it  unnec- 
essary to  consider,  as  it  is  unlikely  that  the  same  cir- 
cumstances will  occur  again. 

The  judgment  is  reversed  and  the  cause  remanded. 
Railey  and  Reeves,  CC,  concur. 

PER  CURIAM  .--The  foregoing  (>,.inion  by  White, 
C,  is  adopted  as  the  opinion  of  the  court.  AH  of  the 
judges  concur;  Walker,  J.,  in  the  result. 
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THE  STATE  v.  CHARLES  ELLIS,  Appellant. 

DlTislon  Two,  November  19,  1921. 

1.  APPEAL:  No  Brief  or  Assignments.  On  an  appeal  from  a  judg- 
ment in  a  felony  case,  where  no  brief  is  filed,  no  assignment  of 
errors  is  made,  and  no  motion  in  arrest  of  judgment  was  filed 
below,  the  Supreme  Court  looks  to  the  motion  for  a  new  trial  alone 
to  determine  whether  error  suflacient  to  warrant  reversal  occurred 
at  the  trial. 

2.  DEMUBBEB  IN  CBIMINAIi  CASE.  A  defendant  in  a  felony  case 
who  introduces  testimony  in  his  own  behalf  is  In  no  proper  posi- 
tion  to  challenge  the  overruling  of  his  demurrer  offered  at  the 
close  of  the  State's  case;  but  if  in  his  motion  for  a  new  trial 
he  challenges  the  sufiQciency  of  the  evidence  on  the  whole  record 
to  sustain  a  conviction,  that  question  is  presented  for  review  on 
appeal. 

3-  CONSPIEACY:  Murder.  A  conspiracy  to  commit  murder  may  be 
inferred  from  the  facts  and  circumstances  in  evidence.  If  the 
facts  and  circumstances  are  sufficient  to  authorize  the  inference 
that  defendant  and  his  companion  acted  in  pursuance  to  a  common 
purpose  to  commit  murder,  a  verdict  of  guilty  will  be  upheld,  al- 
though the  companion  did  the  actual  shootinij. 

4.  INSTBUOTION:  Murder  in  Second  Degree.  Where  the  evidence 
tends  to  show  murder  in  the  first  degree,  and  defendant  is  con- 
victed of  murder  in  the  second  degree,  he  cannot  complain  that 
a  proper  instruction  on  murder  in  the  second  degree  was  given, 
nor  that  the  court  gave  one  on  murder  in  the  first  degree. 

5.  «, :  Circumstantial  Evidence.     It  is  the  statutory  duty  of  the 

court  to  instruct  on  circumstantial  evidence,  where  the  inference 
of  guilt  is  to  be  inferred  from  facts  and  circumstances,  for  then 
such  an  instruction  is  necessary  for  the  intormation  of  the  Jury 
in  reaching  their  verdict. 

6.  DEFENDANT  AS  WITNESS:  Oross-Ezaminatlon.  The  attorney 
for  the  State,  in  the  cross-examination  of  defendant,  has  the  right 
to  go  into  questions  covered  by  his  direct  examination. 

7.  ABGXTMENT  TO  JT7BY:  Preservation  for  Beview.  To  attach  to 
the  motion  for  a  new  trial  excerpts  from  the  argument  to  the 
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attorney  for  the  State,  no  part  of  which  is  in- 
bill  of  exceptions,  is  not  sufficient  to  preserve 
m  appeal.  Nor  is  there  any  basis  to  complain 
)n  appeal  if  no  exceptions  to  them  were  saved  in 

F  JUBT:  No  Exception.  A  complaint  on  appeal 
>n  the  refusal  of  the  trial  court  to  withdraw 
I  decision  upon  the  competency  of  certain  testi- 
;  no  ruling  on  the  request  and  no  exception  was 

^fusal:  OoTered  by  Others.  It  is  not  error  to 
ion  requested  by  defendant  where  it  is  but  a 
s  given  and  the  matters  it  embraces  are  fully 
hers. 

IW  TBIAL:  General  Assignments.  An  examina- 
ranscript  disclosing  no  error  actually  committed 
;,  the  judgment  adjudging  defendant  guilty  of 
nd  degree  is  affirmed;  but  JjAVID  E.  BLAIR,  J., 
r.,  do  not  concur  with  that  part  of  the  opinion 
general  assignment  in  the  motion  for  a  new  trial 
ras  the  result  of  passion  and  prejudice  on  the 
nd  that  error  was  committed  in  the  admission 
estimony  is  insufficient,  but  express  themselves 
[th  rulings  heretofore  announced  attempting  to 
n  such  assignments  in  criminal  and  civil  cases. 

Louis  City  Circuit  Court.— Hon.  Benj. 
J.  Klency  Judge. 


rrett,  Attorney-Oeneral,  and  Robert 
it  Attorney-General,  for  respondent. 

egations  of  passion  and  prejudice  pre- 
'eview.  State  v.  McBrien,  265  Mo.  594, 
)urt  did  not  commit  error  in  overrul- 
struction  in  the  nature  of  a  demurrer 
pliant  at  the  close  of  the  State's  testi- 
?  record  discloses  that  there  is  substan- 
L  which  to  submit  the  case  to  the  jury. 
232  S.  W.  83;  State  v.  Fields,  234  Mo. 
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615,  627;  State  v.  James,  216  Mo.  394,  407;  State  v. 
Wooley,  215  Mo.  620,  687 ;  State  v.  Belknap,  221  S.  W.  39. 
Defendant  waived  his  right  to  insist  upon  his  demurrer 
at  the  close  of  the  State's  ease  by  introducing  his  own 
evidence.  State  v.  Belknap,  221  S.  W.  45 ;  State  v.  Mann, 
217  S.  W.  69;  State  v.  Martin,  230  Mo.  680,  700;  State  v. 
Lackey,  230  Mo.  707,  713;  State  v.  Fuller,  213  S.  W.  98. 
(3)  Appellant  alleges  that  the  court  erted  in  admitting 
illegal,  improper,  incompetent  and  prejudicial  evidence, 
introduced  on  the  part  of  the  Stite  over  the  timely  ob- 
jections and  exceptions  of  the  defendant.  The  foregoing 
objection  to  the  evidence  is  not  before  the  court  for  re- 
view. The  particular  testimony  complained  of  should 
be  indicated  in  the  motion  for  new  trial.  State  v. 
Holdon,  203  Mo.  581;  State  v.  Brown,  168  Mo.  449,  474; 
State  V.  Whitsett,  232  Mo.  511,  529.  (4)  The  cross- 
examination  of  the  witness  was  not  improper,  illegal  or 
prejudicial,  nor  was  the  assistant  circuit  attorney  guilty 
of  misconduct,  nor  did  the  court  err  in  permitting  him  to 
ask  the  witness  prejudicial  questions,  (a)  A  witness  for 
the  defendant  who  testifies  to  the  latter 's  good  char- 
acter may,  on  cross-examination,  be  interrogated  as  to 
his  sources  of  information  and  his  knowledge  %  of  the 
character  of  the  accused,  although  other  and  independ- 
ent crimes  charged  against  the  defendant  may  thereby 
be  disclosed;  State  v.  Crow,  107  Mo.  342;  State  v.  Boyd, 
178  Mo.  2,  17.  (b)  The  rulings  of  the  trial  court  as 
to  the  admission  of  evidence  are  not  before  this  court 
for  review.  A  mere  objection  to  the  testimony,  without 
stating  any  grounds  therefor,  will  not  require  an  exam- 
ination into  the  admissibility  of  the  evidence.  State  v. 
Westlake,  159  Mo.  669,  679;  State  v.  Decker,  217  Mo.  315, 
325;  State  v.  Bell,  212  Mo.  Ill;  State  v.  Harris,  199 
Mo.  716,  723.  (5)  Cross-examination  of  the  defendant 
was  proper.  A  careful  examination  of  the  evidence 
brought  out  on  cross-examination  of  the  defendant  does 
not  disclose  that  he  was  asked  questions  which  referred 
to  the  character  and  criminal  records  of  the  other  de- 
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fendants  in  the  indictment.  Cross-examination  need  not 
be  confined  to  a  mere  categorical  review  of  the  matters 
stated  in  direct  examination.  State  v.  Meyers,  221  Mo. 
613;  State  v.  Foley,  247  Mo.  638;  State  v.  Miller,  190  Mo. 
463;  State  v.  Miller,  156  Mo.  85.  (6)  Defendant  was 
convicted  of  murder  in  the  second  degree,  he  cannot 
complain  of  a  given  instruction  on  murder  In  the  first 
degree.  State  v.  L^wis,  264  Mo.  420,  430 ;  State  v.  Sharp, 
233  Mo.  269,  288;  State  v.  Green,  229  Mo.  642,  654; 
State  V.  Wilson,  250  Md.  323,  329.  (7)  The  court  did 
not  err  in  giving  an  instruction  on  muraer  in  the  second 
degree.  There  was  suflBcient  evidence  to  sustain  a  verdict 
of  guilty  of  murder  in  the  second  degree.  State  v.  More- 
head,  271  Mo.  84,  88;  State  v.  Fuller,  213  S.  W.  98;  State 
V.  Fields,  234  Mo.  615,  624;  State  v.  Howard,  231  5.  W. 
255.  (8)  Where  the  law,  as  declared  by  a  requested 
instruction,  is  fully  covered  by  other  instructions  given 
by  the  court,  a  requested  instruction  is  properly  refused. 
State  V.  Rose,  271  Mo.  17,  28;  State  v.  v:trant,  152  Mo. 
57,  71;  State  v.  Bowman,  213  S.  W.  64,  65;  State  v. 
Shelhnan,  192  S.  W.  435;  State  v.  Gilbert,  186  S.  W. 
1003.  (9)  The  court  did  not  err  in  failing  to  instruct 
on  all  the  law  in  the  case.  This  point  is  not  before*  the 
court  for  review.  The  record  fails  to  show  that  appellant 
offered  or  requested  any  instruction,  and  fails  to  show 
that  appellant  excepted  at  the  time,  to  the  failure  of  the 
trial  court  to  instruct  on  all  of  the  law  applicable  to 
the  case.  State  v.  Pf  eif  er,  267  Mo.  23, 29 ;  State  v.  Goldsby, 
215  Mo.  48,  57 ;  State  v.  George,  214  Mo.  262,  270 ;  State  v. 
Gaultney,  242  Mo.  388.  (10)  The  court  did  not  err  in 
instructing  on  circumstantial  evidence.  Where  a  convic- 
tion is  sought  on  circumstantial  evidence  alone,  an  in- 
struction on  circumstantial  evidence  becomes  necessary. 
State  V.  Bobbitt,  215  Mo.  10,  43;  State  v.  Donnelly,  130 
Mo.  642.  (11)  The  court  did  not  err  in  failing  to  with- 
draw the  jury  for  the  purpose  of  the  court  passing  on 
the  admissibility  of  evidence,  (a)  The  statements  of 
a  defendant  when  arrested  on  a  charge  of  committing 
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a  crime  are  always  admissible  against  him.  State  v.  Dale, 
210  Mo.  664,  676;  State  v.  Wilkins,  221  Mo.  444,  448; 
State  V.  Prunty,  276  Mo.  359,  376.  (b)  It  is  not  rever- 
sible error  not  to  send  the  jury  out  during  the  pre- 
liminary hearing  as  to  the  admissibility  of  evidence. 
State  V.  Stebbins,  188  Mo.  387,  399.  (c)  This  point  is 
not  before  this  court  for  review.  There  was  no  objection 
made  or  exception  saved  to  the  refusal  of  he  court  to 
withdraw  the  jury.  State  v.  Stebbins,  188  Mo.  387,  399. 
(12)  The  alleged  improper  remarks  of  the  assistant 
circuit  attorney  are  not  set  forth  in  the  bill  of  exceptions. 
Therefore  the  question  as  to  whether  or  not  such  re- 
marks were  proper  will  not  be  reviewed  by  this  court. 
State  V.  Arnold,  267  Mo.  33,  41;  State  v.  Brooks,  202 
Mo.  106,  118;  State  v.  McAfee,  148  Mo.  370,  380.  (a) 
Alleged  improper  remarks  cannot  be  shown  by  affidavit. 
State  V.  McCarver,  194  Mo.  717,  740;  State  v.  Welsor, 
117  Mo.  570,  583;  State  v.  Lamb,  141  Mo.  298,  305.  (b) 
It  is  not  sufficient  to  set  forth  the  remarks  of  e^ounsel 
in  his  argument  to  the  nury  in  the  motion  for  new  trial. 
State  V.  Bulling,  105  Mo.  204,  226;  State  v.  McDaniel, 
94  Mo.  301,  306.  ^ 

REEVES,  C— Appellant  was  one  of  four  defendants 
charged  with  murder  in  the  first  degree  for  the  killing 
of  Henry  Krallman  at  the  City  of  St.  Louis  on  the  night 
of  the  25th  day  of  July,  1919.  The  information  was  of 
approved  form  and  its  sufficiency  was  never  questioned. 

Appellant  had  a  severance,  and  upon  his-  trial  the 
jury  returned  a  verdict  of  guilt  for  murder  in  the  second 
degree  only,  and  fixed  his  punishment  at  imprisonment 
in  the  penitentiary  for  a  term  of  twenty-five  years.  His 
motion  for  a  new  trial,  having  been  overruled,  he  per- 
fected his  appeal  to  this  court,  but  has  filed  no  brief  and 
has  made  no  assignments  of  error.  Under  the  circum- 
stances and  in  the  absence  of  a  motion  in  atrest  of  judg- 
ment, we  look  alone  to  the  motion  for  a  new  trial  to 
determine  whether  error  sufficient  to  warrant  reversal 
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occurred  upon  the  trial.  [State  v.  Maggard,  250  Mo.  335; 
Sec.  4106,  R.  S.  1919.] 

Of  the  twenty-three  assignments  of  error  in  the  mo- 
tion for  a  new  trial,  several  were  mere  repetitions  and 
all  may  be  condensed  into  the  following : 

(a)  Insufficient  testimony  to  warrant  conviction; 
(b)  Passion  and  prejudice  of  the  jury;  (c)  Error  in 
instructing  the  jury  on  murder  in  first  and  second  de- 
gree, and  instructing  on  circumstantial  evidence;  (d) 
Error  in  the  admission  of  testimony;  (e)  Misconduct 
of  the  State's  Attorney  in  his  cross-examination  of  the 
defendant's  witnesses  and  in  his  closing  argument;  (f) 
Failure  to  withdraw  the  jury  while  the  question  of  the 
admissibility  of  certain  questions  was  being  considered 
by  the  court;  (g)  Error  in  refusing  to  give  appellant's 
requested  instruction  No.  2. 

About  11:30  p.  m.  on  July  25th,  1919,  Henry  Krall- 
man,  the  deceased,  was  shot  and  killed  in  his  saloon  on 
the  southeast  corner  of  Marcus  and  McCaffery  streets 
in  the  City  of  St.  Louis.  McCaffery  Street  runs  east* 
and  west  and  Marcus  Street  runs  north  and  south,  Ash- 
land Street  being  one  block  north  of  and  parallel  to 
McCaffery,  and  Cora  Avenue  being  one  block  east  of  and 
parallel  to  Marcus. 

At  the  time  of  the  tragedy  deceased  was  apparently 
aloUe  in  his  saloon,  which  faced  east  on  Marcus  Street. 
He  lived  with  his  family  upstairs  over  his  saloon  and 
grocery  store,  the  latter  facing  north  on  McCaffery. 

Lillian  -  Krallman,  a  daughter  of  deceased,  was 
upstairs,  ready  to  retire,  when  she  heard  two  shots  down 
in  the  saloon ;  she  went  to  the  north  window  of  the  room, 
looked  out  and  saw  two  men,  one  coatless,  running  north 
up  the  terrace  and  across  the  lawn  of  a  cottage  on  the 
north  side  of  McCaffery  Street.  She  then  went  down 
to  the  saloon  where  she  found  deceased  lying  on  the  floor 
dead  with  a  bullet  wound  in  the  head.  There  was  no  con- 
troversy about  the  killing.  Other  witnesses  saw  two  men 
run  north  immediately  after  the  two  shots,  the  one  being 
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a  short-  coatless  man  following  a  taller  man  wearing  a 
dark  suit. 

A  few  minutes  prior  to  the  tragedy  an  automobile 
without  lights  stopped,  facing  east  on  Ashland  and  on 
the  south  side  thereof,  and  only  a  few  feet  east  of  Marcus. 
This  was  a  short  block  north  of  the  saloon.  Two  men 
got  out  of  the  car,  one  short  and  coatless  and  the  other 
tall,  wearing  a  dark  suit.  The  driver  of  the  car  said  he 
would  drive  around  and  meet  them  at  the  same  place, 
to  which  one  of  the  two  replied,  *^You  be  sure  and  be 
here.'*  The  car  then  drove  east  on  Ashland,  turning  and 
disappearing  to  the  north  on  Cora,  returning  in  a  few 
minutes  to  the  same  place.  In  the  interim  the  two  men 
walked  south  on  Marcus,  soon  two  shots  were  heard,  and 
then  the  same  two  men  came  running  back  to  the  waiting 
automobile,  the  taller  man  somewhat  in  front,  and  as  they 
jumped  on  the  car  the  shorter  man  was  heard  to  say,  *'I 
killed  him.*'  The  car  then  proceeded  rapidly  east  with 
lights  on  and  disappeared.  Shortly  thereafter  defendant 
and  John  O'Donnell,  Walter  G.  Ballman  and  Timothy 
McCarthy  appeared  together  in  one  or  more  saloons 
where  they  drank  together  and  ate  sandwiches.  When 
arrested,  appellant  admitted  that  he  was  in  Krallman's 
saloon  with  John  O'Donnell  when  Krallman  was  killed, 
but  refused  to  say  who  did  the  killing  and  futher  admit- 
ted that  he  was  with  McCarthy,  Ballman  and  O'Donnell 
ill  the  automobile  that  stopped  on  the  corner  of  Ash- 
land and  Marcus  one  block  north  of  the  place  of  the 
tragedy. 

Appellant  testifying  in  his  own  behalf  said  he  met 
McCarthy,  Ballman  and  O'Donnell  a  few  days  prior  to 
the  tragedy;  that  on  the  fatal  night  they  started  out  in 
Ballman 's  car  about  6:30  p.  m.  to  find  a  bondsman  for 
one  of  McCarthy's  employees,  then  in  jail;  that  when 
they  got  to  Ashland  one  block  north  of  the  saloon  of  the 
deceased,  O'Donnell  called  to  the  driver  to  stop,  as  he 
thought  he  knew  a  fellow  *'back  here"  to  sign  the  bond; 
that  the  machine  stopped  and  O'Donnell  got  out,  start 
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ed  down  the  street,  but  when  twenty  feet  away  called 
appellant  to  go  with  him.  Appellant  was  intoxicated,  but 
got  out  and  followed  O'Donnell,  walking  a  few  feet  back 
of  him.  When  they  got  down  to  McCaffery  Street  appel- 
lant *^ stumbled  on  a  rock"  and  then  O'Donnell  got  fur- 
ther ahead  of  him.  When  appellant  got  to  the .  saloon 
door  and  before  he  could  get  in,  the  shots  were  fired  and 
O'Donnell  came  toward  appellant  pointing  his  gun  at 
him  and  ordering  him  to  get  back  to  the  machine,  which 
he  did,  pursued  by  0  'Donnell  with  the  gun  on  him.  After 
the  killing,  appellant  and  O'Donnell  with  Ballman  were 
drinking  together  in  Haberman's  saloon,  McCarthy  re- 
maining in  the  automobile  on  the  outside.  Other  facts 
will  be  given  in  the  course  of  the  opinion. 

I.  The  first  question  for  determination  is  the  one 
regarding  the  sufficiency  of  the  testimony.  Appellant 
demurred  at  the  close  of  the  State 's  case  but,  being  over- 
ruled, he  proceeded  to  introduce  te-stimony 
of^vidrace  ^^  ^^^  ^^^'^  behalf.  iHe  cannot  now  properly 
challenge  the  ruling  of  the  court  in  refusing  to 
sustain  his  demurrer.  [State  v.  Martin,  230  Mo.  680; 
State  V.  Belknap,  221  S.  W.  39 ;  State  v.  Mann,  217  S.  W. 
67;  State  v.  Lackey,  230  Mo.  707;  State  v.  Fuller,  213  S. 
W.  98.] 

However,  as  the  motion  for  a  new  trial  challenges 
the  sufficiency  of  the  evidence  upon  the  whole  record, 
that  question  is  presented  for  our  consideration. 

That  a  most  atrocious  and  unprovoked  murder  was 
committed  stands  uncontradicted  on  this  record.  On  the 
night  of  the  tragedy  appellant,  with  three  companions, 
namely,  Timothy  McCarthy,  Walter  6.  Ballman  and 
John  O'Donnell,  were  admittedly  together  from  6:30 
in  the  evening  until  one  o'clock  of  the  next  morning,  us- 
ing Ballman 's  automobile.  During  that  time  their  where- 
abouts was  not  wholly  accounted  for,  but  it  did  appear 
that  they  at  one  saloon  and  probably  two  sought  a  bond 
for  one  of  McCarthy's  employees,  who  was  confined  in 
jail.  About  H.:20  p.  m.  the  automobile,  containing  th^ 
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appellant  and  his  companions,  without  lights^  appeared 
at  the  corner  of  Ashland  and  Marcus  streets,  one  short 
block  north  of  the  place  where  deceased  operated  his 
saloon.  The  automobile  stopped  on  Ashland  near  the 
southeast  corner  of  Ashland  and  Marcus.  The  defendant, 
with  one  John  O'Donnell,  got  out  of  the  automobile  on 
said  southeast  corner  of  Marcus  and  Ashland,  whereupon 
the  driver  of  the  car  said  he  would  drive  around  and 
meet  them  there  at  the  same  place,  to  which  either  ap- 
pellant or  O'Donnell  said,  '*You  be  sure  and  be  here." 
Appellant  and  O'Donnell  then  walked  directly  south  on 
Marcus  Avenue  toward  the  place  of  business  of  deceased. 
When  arrested  defendant  admitted  that  he  and  O'Donnell 
were  together  in  the  saloon  of  deceased  at  the  time  of  the 
killing,  but  he  refused  to  say  who  did  the  shooting.  At 
the  trial  he  admitted  all  of  the  above  facts  except  that 
he  was  in  the  saloon.  He  said  that  O'Donnell  called  to 
him  after  the  automobile  had  stopped  on  Ashland  and  in- 
vited him  to  accompany  O'Donnell  down  to  the  saloon; 
that  being  then  intoxicated  appellant  thought  he  would 
go  alon^  to  get  a  drink  of  lemon  and  selzer;  that 
O'Donnell  walked  a  few  feet  ahead  of  the  appellant  un- 
til they  reached  McCaffery  Street,  where  appellant  stum- 
bled over  a  rock,  and  then  O'Donnell  increased  his  lead; 
that  when  appellant  got  to  the  open  door  of  the  saloon 
he  heard  the  two  shots  and  was  immediately  confronted 
with  O'Donnell  with  drawn  revolver,  menacing  appellant 
and  ordering  him  back  to  the  machine,  and  being  fright- 
ened he  ran  back  to  the  machine  with  O'Donnell  pur- 
suing him  with  his  gun.  Within  ten  minutes  after  appel- 
lant and  O'Donnell  left  the  car  on  Ashland,  they  came 
running  back.  Immediately  after  the  shot,  O'Donnell  and 
appellant  were  seen  running  north  across  McCaffery, 
up  the  terrace  and  across  the  lawn  of  a  cottage  on  the 
north  side  of  McCaffery  and  east  of  Marcus.  The  auto- 
mobile with  Ballman  and  McCarthy  in  it  was  waiting  at 
the  agreed  place,  and  as  appellant  and  0  'Donnell  sprang 
into  the  car  after  the  shooting,  one  of  them  was  heard 
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to  say,  **I  killed  him."  The  automobile  then  sped  east  on 
Ashland  and  disappeared.  Shortly  thereafter  appellant, 
with  O'Donnell  and  Ballman,  appeared  in  a  saloon  where 
they  ate  and  drank  together.  These  were  the  undisputed 
facts  in  the  case,  and  the  truth  thereof  was  practically 
admitted  by  appellant,  although  he  said  at  the  trial 
that  he  was  not  in  the  saloon  and  intimated  that  0  'Donneil 
did  the  shooting  and  theu  compelled  him  to  flee  at  the 
point  of  a  pistol.  Yet  the  jury  had  a  right  to  disregard 
this  part  of  appellant's  testimony  and  had  a  right  to 
consider,  which  it  probably  did,  only  the  fact  of  the  mur- 
der, the  circumstances  under  which  appellant  and  his 
companions  approached  the  place  of  the  tragedy,  the  ad- 
mission as  to  what  occured  in  the  saloon,  and  the  cir- 
cumstances under  which  they  fled  away,  and  these  cir- 
cumstances were  ample  from  which  inference  might  be 
drawn  that  appellant  and  his  companions  went  there  with 
the  common  design  of  taking  the  life  of  the  deceased. 

It  was  not  only  proper  for  the  court  to  submit  the 
case  to  the  jury,  but  its  verdict  was  not  against  the 
weight  of  the  evidence.  [State  v.  De  Priest,  290  Mo.  177, 
232  S.  W.  83.] 

Even  though  O'Donnell,  appellant's  companion, 
may  have  done  the  actual  shooting,  yet  the  jury  had  the 
right,  upon  the  testimony,  to  infer  that  he  acted  in  pur- 
suance of  a  common  purpose  or  conspiracy.  *'The  law 
does  not  require  direct  and  positive  evidence  of  such 
conspiracy.  It  is  sufficient  if  it  may  be  inferred  from 
the  facts  and  circumstances  in  evidence."  [State  v.  Fields, 
234  Mo.  615,  1.  c.  623;  State  v.  Koberts,  201  Mo.  702; 
State  V.  Darling,  199  Mo.  168;  State  v.  Sykes,  191  Mo. 
62.] 

II.  Appellant's  assignment  that  the  verdict  is  the 
result  of  passion  and  prejudice  of  the  jury  is  not  sup- 
ported by  any  reason  for  the  allesration,  and  a  careful 
reading  of  the  entire  transcript  of  the  record  fails  to 
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disclose  any  misconduct  on  the  part  of  the 
Fawion  jvLTj  or  any  act  from  which  an  inference  might 

Prejudice.      be  drawn  that  the  jury  was  moved  by  passion 

and  prejudice,  and  such  an  allegation  in  the 
moton  for  a  new  trial  presents  nothing  for  review.  [State 
V.  McBrien,  265  Mo.  594;  Sec.  4079^  R.  S.  1919.] 

m.  There  was  no  error  prejudicial  to  appellant  in 
instructing  the  jury  on  murder  in  the  first  and  second 
degree  and  on  circumstantial  evidence,  as  claimed  by 
him  in  his  motion  for  a  new  trial.  As  was  well  said  in 
Instructions,  the  case  of  State  v.  Fields,  234  Mo.  615: 

*  There  was  clearly  evidence  tending  to  prove  mur- 
der in  the  first  degree,  and  we  need  not  stop  to  inquire 
whether  it  also  tended  to  prove  murder  in  the  second 
degree,  for  it  is  provided  by  Section  4903,  Revised  Stat- , 
ntes  1909,  now  Section  3692,  Revised  Statutes  1919,  that 
*any  person  found  guilty  of  murder  in  the  second  de- 
gree, .  .  .  shall  be  punished  according  to  the  ver- 
dict of  the  jury^  although  the  evidence  in  the  case  shows 
him  to  be  guilty  of  a  higher  degree  of  homicide. '  " 

Appellant  therefore  was  the  beneficiary  of  this  in- 
struction, and  if  error,  it  was  in  his  behalf  and  he  can- 
not complain  of  such  instruction  here,  as  the  testimony 
tends  to  show  murder  in  the  first  degree.  Again  Section 
3908,  Revised  Statutes  1919,  specifically  provides  that 
a  judgment  of  conviction  shall  not  be  affected  **  because 
the  evidence  show^  or  tends  to  show  him  to  be  guilty  of 
a  higher  degree  of  the  offense  than  that  of  which  he  is 
convicted." 

It  was  the  statutory  duty  of  the  court  to  instruct 
on  circumstantial  evidence,  as  that  became  a  question 
of  law  arising  in  the  case  and  was  necessary  for  the  in- 
formation of  the  jury  in  giving  their  verdict.  [Sec. 
4025,  R.  S.  1919.] 

rV.  Although  appellant  did  not  specify  in  his  mo- 
tion for  a  new  trial,  as  he  should  have  done,  the  testi- 
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mony  admitted  over  his  objections,  we  have  carefully 
cti  searched  the  record  and  we  find  no  testimony 

produced  to  the  jury  over  his  objections  that 
should  have  been  excluded.  .  In  view  of  the  fact  that  ap- 
pellant did  not  except  to  the  court's  adverse  ruling,  save 
in  a  few  instances,  the  greater  part  of  such  matter  is  not 
before  this  court  for  review.  [State  v.  Snyder,  173  S.  W. 
1078,  263  Mo.  664;  State  v.  Fields,  170  S.  W.  1132,  262 
Mo.  158.] 

Again  where  appellant  saved  his  exceptions  to  the 
adverse  rulings  of  the  court  on  the  admission  of  testi- 
mony, he  should  have  pointed  out  in  his  motion  for  a  new 
trial  the  particular  testimony  about  which  he  complain- 
ed, as  otherwise  the  motion  is  entirely  too  indefinite. 
[State  V.  Holden,'  203  Mo.  581.] 

V.  Much  of  the  motion  for  a  new  trial  consists  of 
complaint  against  the  conduct  of  the  Assistant  Circuit 
Attorney  in  the  *  manner  of  his  cross-examination  of 
^     «      .    X.         appellant  and  his.  witness.     Appellant 

has  specified  more  definitely  m  these 
assignments  the  nature  and  character  of  such  cross- 
examination,  but  by  reference  to  the  objectionable  mat- 
ter in  the  record  we  find  the  Assistant  Circuit  Attor- 
ney only  went  into  questions  covered  by  the  direct  ex- 
amination. This  he  had  a  right  to  do,  and  the  assign- 
ment is  without  merit.  [State  v.  Miller,  156  Mo.  76, 
56  S.  W.  907.] 

VI.  Appellant  attached  to  his  motion  for  a  new 
trial  excerpts  from  an  alleged  argument  made  by  the 

Assistant  Circuit  Attorney  to  the  jury  at  the 
to^^toy^*    close  of  the  case,  which  argument  he  ccjiplains 

against  as  misconduct.  We  have  examined  the 
bill  of  exceptions  and  we  find  no  patt  of  such  argument. 
The  only  record  of  such  argument  is  contained  in  the 
statement  attached  to  the  motion  for  a  new  trial.  It  is 
presumed,  therefore,  that  there  was  no  misconduct. 
[State  V.  Lloyd,  217  S.  W.  26, 1.  c.  27;  State  v.  Schrum, 
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164  S.  W.  202,  255  Mo.  273;  Miller  v.  Englei  185  Mo. 
App.  558,  1.  c.  579  and  580;  Dougherty  v.  Whitehead, 
31  Mo.  255.] 

Again,  even  if  prejudicial  and  improper  argument 
had  been  made  to  the  jury,  the  excerpt  from  such  argu- 
ment as  attached  to  the  motion  for  a  new  trial  did  not 
show  that  a  single  exception  was  saved  to,  the  ruling 
of  the  court.  It  appears  that  the  court  sustained  the 
objections  made  by  appellant's  counsel  and  rebuked 
the  A  ssistant  Circuit  Attorney,  except  in  one  case  where 
the  court  merely  said  that  it  was  a  matter  of  argument 
and  directed  the  Assistant  Circuit  Attorney  to  proceed. 
No  exceptions  were  saved  and  no  requests  were 'made 
to  reprimand  counsel  and  discharge  the  jury,  and  in 
consequence  there  is  no  basis  for  complaint  here. 

VII.  Complaint  is  made  against  the  action  of  the 
court  in  refusing  to  withdraw  the  jury  pending  decision 
by  the  trial  court  as  to  the  competency  of  certain  tes- 
timony. The  record  shows  that  such  request 

of *^y ^^  was  made  of  the  court  during  the  examina- 
tion of  Detective  Sergeant  John  P.  Roach. 
No  ruling  was  made  by  the  court  and  no' exceptions  saved 
by  appellant,  so  this  question  is  not  before  us  for  review. 
[State  V.  Snyder,  173  S.  W.  1078,  263  Mo.  664.] 

VIII.  Appellant  further  complains  that  the  court 
erred  in  refusing  to  give  his  Instruction  Number  Two. 

This  requested  instruction  was  but  a  r^peti- 

S!55!fJL^^  tion  of  Instruction  Number  Six  and  other 
inBtrnction.  .  t         i 

instructions  given  by  the  court,  and  as  the 
same  matter  was  fully  covered  by  other  instructions, 
it  was  not  error  for  the  court  to  refuse  to  give  this  one. 
We  have  carefully  examined  the  entire  record  in 
this  case  touching  all  questions  raised  by  appellant's 
motion  for  a  new  trial  and  it  is  our  judgment  that  ap- 
pellant was  fairly  tried  upon  questions  correctly  sub- 
mitted to  the  jury.  No  reason  appears  to  disturb  the 
judgment  of  the  lower  court,  and  it  is  accordingly  af- 
firmed.   Railey  and  White,  CC.,  concur. 


Digitized  by 


Google 


232  SUPREME  COURT  OF  MISSOURI,  . 

state  V.  Cantrell. 

CURIAM:— The  foregoing  opinion  by  Beeves, 
>pted  as  the  opinion  of  the  court.  All  of  the 
ncur;  D.  E.  Blair,  J.,  in  separate  opinion,  in 
gbee,  P.  J.,  concurs. 

ID  E.  BLAIR,  J.  (concurring). — I  concur  in 
;  reached  in  this  case  by  the  learned  Coilimis- 
i  in  everything  said  in  the  opinion,  except  what 
L  said  in  reference  to  the  insufficiency  of  the 
ssignments  of  error  in  the  motion  for  new  trial 
the  verdict  as  the  result  of  passion  and  pre- 
id  attacking  the  rulings  of  the  trial  court  on 
ssion  and  exclusion  of  testimony, 
not  satisfied  with  the  rulings  heretofore  made 
Division  distinguishing  between  such  assign- 
civil  and  criminal  cases  and  believe  that  in  a 
sise  a  final  decision  on  the  question  by  Court 
is  desirable.  But  since  the  Commissioner  has 
[  the  transcript  and  found  that  no  error  was 
committed  by  the  trial  court  in  regard  to  the 
attacked  in  such  general  assignments,  with  which 
im  in  agreement,  I  concur  in  the  result  reached 
Higbee,  P.  J.,  concurs  in  these  views. 


?;TATE  v.  ELMER  CANTRELL,  Appellant. 

DlviBion  Two,  November  19,  1921. 

CJCTION:  Converse  of  State's:  Inference.  The  converse 
State's  instruction,  if  asked  by  the  defendant,  should  be 
It  may  be  that  a  Jury  will  infer  the  converse  of  a  correct 

tion  given  for  the  State,  but  defendant's  case  should  not  be 

ted  on  an  inference. 


:  Bobbery:  Conspiracy.    The  information  charged  that 

11.  Coleman  and  Duboise  had  robbed  Presley  of  a  gold  watch 
rty  dollars  in  money.     Cantrell  was  granted  a  severance, 
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and  one  Instruction  for  the  State  told  the  Jury  to  find  him  guilty 
of  robbery  in  the  first  degree  if  they  found  that  Duboise  and  Cole- 
man feloniously  took  the  property  from  Presley's  person,  against 
his  will,  by  force  and  violence  to  his  person,  etc.,  "if  you  shall 
further  find  and  believe  from  the  evidence  that  the  defendant  Can- 
trell was  then  and  there  wilfully  present,  aiding  aAd  abetting  and 
encouraging  them  so  to  do  or  either  of  them."  The  court  refused 
to  give  defendant's  instruction  telling  the  jury  that  "the  mere 
presence  of  the  defendant  at  the  time  Presley  was  robbed,  if  you 
believe  and  find  he  was  robbed,  but  did  not  aid,  abet,  assist  or 
encourage  Coleman  and  Duboise,  then  you  will  acquit  him."  Held, 
that  the  instruction  requested  by  defendant  was  the  converse  of 
that  given  for  the  State,  and  should  have  been  given;  for,  al- 
though the  jury  might  have  inferred  from  the  instruction  given 
for  the  State  that  defendant,  though  present,  did  not  aid,  abet  or 
encourage  the  others  to  commit  the  robbery  and  was  therefore  to  be 
acquitted,  his  si^e  of  the  case  should  have  been  fairly  submitted 
to  them  and  should  not  have  been  made  to  depend  upon  an  unex- 
pressed infere^&ce  to  be  drawn  from  the  State's  instruction. 


3.  :  :  :  Grand  Larceny.  Where  there  was  testi- 
mony that  the  prosecuting  witness  said  to  defendant,  in  the 
presence  of  another,  "I  know  you  didn't  rob  me,  and  I  don't  know 
who  did;  if  you  will  give  me  fifty  dollars  I  will  run  away  and 
they  will  never  get  me,"  the  court  should  have  given  an  instruction 
on  grand  larceny,  for  if  the  testimony  was  true  the  Jury  might 
have  found  defendant  guilty  of  having  surreptitiously  stolen  the 
watch  and  money  from  the  prosecuting  witness's  person  without 
the  use  of  force  or  violence  or  putting  him  in  fear  of  injury  to  his 
person. 

4.  BOBBEBY:  Larceny.  It  is  not  robbery  to  obtain  property  from 
another  without  violence,  by  trickery  and  artifice  or  by  the  use  of 
only  sufficient  force  to  remove  it  from  his  pocket,  but  only  larceny. 

Appeal  from  €1611618011  Circuit  Court. — Hon.  E.  M.  Dear- 

ing,  Judge. 

Reversed  and  remanded. 

Jos,  G.  Williams  and  J.  A.  Rollins  for  appellant. 

(1)    The  court  erred  in  giving  instruction  1,  for  the 
reason  that  the  testimony  did  not  warrant  the  giving  of 
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said  instruction.  The  testimony  failed  to  show  that  the 
defendant  used  any  force  whatever  in  taking  the  money, 
watch  or  knife  out  of  the  pockets  of  Pressly,  neither  did 
he  threaten  him  or  put  him  in  fear  of  any  imm^sdiate 
danger  what£ver.  In  fact,  the  testimony  on  the  part  of 
the  State  showed,  if  true,  that  the  defendant  simply  put 
his  hands  into  the  pocket  of  Pressly  and  took  his  money 
out  of  his  pockets,  with  some  papers,  and  handed  him 
back  the  papers.  Pressly,  himself,  stated,  *'I  did  not 
understand  what  was  going  on  and  did  not  know  what 
was  going  on."  If  the  State's  testimony  is  true,  the  de- 
fendant was  guilty  of  grand  larceny,  and  the  court  should 
have  so  instructed  the  jury.  State  v.  Moxey,  102  Mo.  374 ; 
State  V.  Palmer,  88  Mo.  568;  State  v.  Banks,  73  Mo. 
592;  State  v.  Branstetter,  65  Mo.  149;  State  v.  Mahly,  68 
Mo.  315.  (2)  The  court  erred  in  giving  instruction  2, 
because  there  is  no  evidence  of  any  kind  or  character, 
nor  are  there  any  other  facts  to  sustain  the  assumptibn 
that  Duboise  and  Colman  were  acting  in  conjunction  with 
the  defendant,  and  no  evidence  that  there  was  a  com- 
moh  purpose,  a  conunon  design,  or  a  common  intention 
on  the  part  of  the  defendant  and  Colman  and  Duboise 
to  rob  Pressly.  State  v.  Darling,  216  Mo.  464;  State  v. 
Meyers,  174  Mo.  359;  State  v.  Hickam,  95  Mo.  332. 

Jesse  W,  Barrett,  Attorney-General,  and  Albert 
Miller,  Assistant  Attorney-General,  for  respondent. 

(1)  The  information  is  sufficient.  It  charges  the 
offense  of  robbery  in  the  first  degree  in  the  language  of 
the  statute.  Sec.  3307,  R.  S.  1919;  Sec.  3908,  R.  S.  1919; 
State  V.  Calvert,  209  Mo.  280,  284,  287;  State  v.  Wil- 
coxen,  38  Mo.  370,  371.  (a)  It  is  no  objection  to  the 
indictment  that  it  does  not  in  express  terms  charge 
an  assault.  The  language  employed  necessarily  in- 
volves the  charge  that  an  assault  was  committed.  State 
V.  Brewer,  53  Iowa,  735;  State  v.  Brill,  21  Ida.  269; 
State  V.  Swafford,  71  Tenn.  162;  State  v.  Switzer,  38  Nev. 
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108;  Lampkin  v.  State,  87  Ga.  516,  522.  (b)  The  use 
of  the. term  '* feloniously,"  in  the  information  filed  in 
this  case,  applies  to  every  essential  element  of  the  oflfense 
charged,  its  force  reaching  onward  and  qualifying  all. 
Sec.  3307,  B.  S.  1919;  3  Bishop's  New  Grim.  Pro.,  sec. 
1003;  State  v.  Brown,  104  Mo.  365,  370;  State  v.  David- 
son, 38  Mo.  a74,  378.  (c)  The  information  is  not  fa- 
tally defective  because  it  charges  robbery,  both  by  put- 
ting Pressly  in  fear  of  some  immediate  injury  to  his 
person  and  by  violence  to  his  person.  State  v.  Eddy,  199 
S.  W.  186;  State  v.  Flynn,  258  Mo.  211,  224;  State  v. 
Montgomery,  109  Mo.  645;  State  v.  Calvert,  209  Mo.  280, 
286.  (2)  The  instructions  given  seem  fairly  to  cover  the 
issue  joined.  State  v.  Cantlin,  118  Mo.  100,  107;  State 
V.  Dockery,  243  Mo.  592,  596;  State  v.  Calvert,  209  Mo. 
280,  287.  (3)  The  court  did  not  commit  error  in  giving 
instruction  2.  While  the  instruction  contained  the  words, 
**or  by  putting  him  in  fear,''  the  same  not  being  a  suffi- 
cient definition  of  robbery  under  that  clause  of  the  stat- 
ute, these  words  so  contained  in  said  instruction  were 
mere  surplusage  and  non-prejudicial  as  the  evidence  in 
this  case  establishes  a  robbery  by  violence  to  the  person 
and  ^gainst  his  will.  This  was  all  that  was  necessary. 
If  force  be  used,  fear  is  not  an  essential  ingredient  of  the 
crime  of  robbery.  State  v.  Broderick,  59  Mo.  318 ;  State 
V.  Lawler,  130  Mo.  366;  State  v.  Lamb,  141  Mo.  298; 
State  V.  Crowell,  149  Mo.  391;  State  v.  Kennedy,  154 
Mo.  268;  State  v.  Calvert,  209  Mo.  280. 

HIGBJEE,  P.  J.— The  appellant,  Elmer  Cantrell,  and 
two  negroes  Cecil  Duboise  and  Archie  Coleman,  were 
jointly  charged  with  robbery,  in  that  they  feloniously 
stole,  took  and  carried  away  from  the  person  of  C.  A. 
Pressly,  against  his  will,  by  violence  to  his  person,  and 
by  putting  him  in  fear  of  some  immediate  injury  to  his 
person,  one  gold  watch  of  the  value  of  twenty  dollars  and 
forty  dollars  in  lawful  money,  the  property  of  said  C.  A. 
Pressly.     A  severance  was  granted,  a  trial  was  had. 
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defendant  was  found  guilty  as  charged  and  his  punish- 
ment fixed  at  imprisonment  in  the  penitentiary  .for  a 
term  of  five  years,  from  which  conviction  the  defendant 
appealed. 

The  evidence  for  the  State  tended  to  prove  that 
Pressly,  who  lived  at  Bismarck,  went  to  DeSoto,  where 
he  met  Cantrell,  Coleman  and  Duboise.  ^fter  freely 
imbibing  at  all  the  saloons  in  the  city,  they  went,  in  the 
evening,  over  a  bridge  in  the  outskirts  of  the  city,  where 
it  was  quite  dark.  There  they  each  took  one  or  more 
drinks  out  of  Pressly 's  bottle  of  whisky.  If  there  be  any 
truth  in  the  adage  ''in  vino  Veritas,"  their  testimony 
should  be  unimpeachable.  While  the  drinking  was  going 
on,  Cantrell  suddenly  cried  out,  ''Look  at  that  fellow'' 
(meaning  Pressly).  **He  has  got  a  gun.  He  will  shoot 
you.  Let  me  have  your  knife,"  or  words  to  that  effect. 
At  the  same  time  Cantrell  caught  Pressly,  put  his  left 
arm  around  his  neck,  while  with  his  right  hand  he  took 
from  Pressly 's  pockets  his  watch,  knife  and  about  forty 
dollars  in  money.  Pressly  released  himself,  ran  into 
town  with  appellant  close  upon  his  heels,  and  reported 
the  robbery,  the  three  were  arr€;^ted  that  night,  Coleman 
being  found  at  his  house.  Coleman's  sister  gave  the 
officer  Pressly 's  watch.  The  money  was  not  recovered. 
Coleman  and  Duboise  testified  for  the  State,  corroborat- 
ing Pressly 's  evidence,  but  denying  any  complicity  in  the 
affair.  The  defendant,  Cantrell,  testified  in  substance 
that  Duboise  drew  a  gun  on  Pressly,  ordered  him  to 
throw  up  his  hands  and  then  grabbed  him ;  that  he,  Can- 
trell, started  away  and  walked  across  the  bridge. 

I.  The  information  follows  the  language  of  the 
statute,  Section  3307,  Revised  Statutes,  1919,  defining 
robbery  in  the  first  degree,  and  is  sufficient.  There  is 
no  merit  in  the  objection  to  the  first  instruction  given 
for  the  State. 

II.  The  second  instruction  authorized  the  jury  to 
find  the  defendant  guilty  of  robbery  in  the  first  degree 
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if  they  found  from  the  evidence  that  Duboise  or  Cole- 
man feloniously  took  the  property  of  Pressly  mentioned 

in  evidence,  from  his  person,  against  his  will, 
toBtruction:  by  force  and  violence  to  his  person,  or  by 
state's.  putting  him  in  fear  and  with  no  honest  claim 

to  said  property  and  with  the  intent  to  de- 
prive Pressly  of  his  ownership  therein,  and  to  convert 
the  same  to  his  or  their  u^e,  *'and  if  you  shall  further 
believe  and  find  from  the  evidence  that  the  defendant 
Cantrell  was  then  and  there  wilfully  present,  aiding 
and  abetting  and  encouraging  them  so  to  do  or  either 
of  them.''  The  court  refused  the  defendant's  instruc- 
tion numbered  7  in  the  following  language :  *  *  The  court 
instructs  the  jury  that  the  mere  presence  of  the  de- 
fendant at  the  time  that  C,  A.  Pressly  was  robbed,  if 
you  believe  and  find  that  he  was  robbed,  but  did  not 
aid,  abet,  assist  or  encourage  the  defendants,  Coleman 
and  Duboise,  then  you  will  acquit  him."  It  is  claimed 
by  the  State  that  this  is  iK)versd  by  the  second  instruc- 
tion. This  is  the  converse  of  the  State's  instruction 
and  should  have  been  given.  [State  v.  Rutherford,  152 
Mo.  124,  134;  1  Blashfield's  Instructions  (2  Ed.)  sec. 
143,  p.  331.] 

It  may  be  that  the  jury  would  infer  the  converse  of 
the  State's  instruction,  but  not  all  jurors  are  skilled  in 
dialectics.  The  defendant's  case  should  not  have  been 
submitted  to  the  jury  on  an  inference.  *'The  court  must 
instruct  the  jury  upon  all  questions  of  law  arising  in 
the  case  which  are  necessary  for  their  information  in 
giving  their  verdict  .  .  .  and  a  failure  to  so  in- 
struct in  cases  of  felony  shall  be  good  cause,  when  the 
defendant  is  found  guilty,  for  setting  aside  the  verdict 
of  the  jury  and  granting  a  new  trial."  [R.  S.  1919, 
sec.  4025,  par.  4.]  '*0n  principle,  whenever  the  court 
in  a  criminal  case  undertakes  to  instruct  on  a  question 
of  law  for  the  guidance  of  the  jury  *in  giving  their 
verdict,'  the  instruction  should  guide  them  fairly,  should 
present  both  sides  of  a  proposition,  if  it  has  two  sides, 
and  this  is  so  whether  the  attention  of  the  court  is 
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drawn  to  the  matter  by  a  request  from  either  the  State  or 
the  defendant,  or  whether  the  court  proceeds  upon  the 
matter  of  its  own  motion.''  [State  v.  Harris,  232  Mo. 
317,  321;  State  v.  Palmer,  88  Mo.  568.] 

III.  There  was  testimony  on  behalf  of  the  appellant 
that  after  the  robbery,  Pressly,  in  the  presence  of  Tom 
Haver  stick,  said  to  Cantrell,  *'I  know  you  didn't  rob 
me,  and  I  don't  know  who  did;  if  you  will  give  me  fifty 
Grand  dollars  I  will  run  away  and  they  will  never  get 
Larceny,  me. ' '  Pressly  denied  making  this  statement.  If, 
however,  the  jury  believed  that  Pressly  made  this  state- 
ment, it  is  obvious  they  might  have  found  Cantrell  guilty 
of  grand  larceny  by  having  surreptitiously  stolen  Press- 
ly's  watch  and  money  from  his  person  without  the  use 
of  force  or  violence  or  putting  him  in  fear  of  injury  to 
his  person.  Such  an  act  is  merely  larceny  and  not  rob- 
bery. [State  V.  Sommers,  12  Mo.  App.  374,  375;  State 
V.  Parker,  262  Mo.  169,'  178-180;  State  v.  Spivey, 
204  S.  W.  259.]  It  is  not  robbery  to  obtain  property 
from  another  without  violence,  by  artifice  and  trickery 
or  by  use  of  only  suflScient  force  to  i*emove  the  prop- 
erty from  his  pocket.  [34  Cyc.  1800,  note  25.]  There- 
fore the  court  should  have  given  the  jury  an  instruction 
on  grand  larceny.  The  judgment  is  reversed  and  the 
cause  remanded. 

All  of  the  judges  concur. 


THE  STATE    v.    J.  WESLEY  HENSON,  Appellant. 

Division  Two,  November  19,  1921. 

• 

1.  ARSON:  Ownership  of  PubUc  Building:  Indictment  and  Proof. 
The  statute  does  not  require  an  allegation  of  ownership  where  the 
building  burned  is  a  public  one,  and  particularly  where  it  is 
alleged  that  it  was  being  used  for  a  public  use.  An  allegation 
in  the  information  that  the  building  burned  by  defendant  was  the 
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property  of  a  certain  public  school  district,  except  to  explicitly 
define  its  location  In  the  county  named,  is  surplusage,  and  proof 
to  sustain  it  is  not  necessary. 

2.  COKTIKUANOE:  Presumption.  In  the  absence  of  a  showing  to  the 
contrary,  the  presumption  obtains  that  the  trial  court,  in  denying 
defendant's  application  for  a  continuance,  properly  exercised  its 
statutory  discretion;  and  where  the  transcript  shows  only  a  record 
entry  of  an  application  and  the  overruling  of  the  same,  the  assign- 
ment that  the  court  erred  in  refusing  to  grant  a  continuance  is  not 
for  consideration. 

3.  BEFBESHINa  WITNESS'S  MEMOBT:  Withdrawal  and  Private 
Interview.  The  practice  of  permittlQg  the  prosecuting  attorney  to 
withdraw  a  witness,  who  had  testified  before  the  grand  jury  and 
manifested  a  hazy  memory  when  examined  at  the  trial,  in  order 
that  he  might  refresh  her  memory  as  to  her  former  testimony.  Is 
not  to  be  commended;  but  where  the  only  complaint  is  as  to  the 
manner  pursued,  and  there  is  nothing  to  show  that  the  defendant 
was  thereby  in  any  wise  deprived  of  a  fair  trial,  the  irregular 
procedure  will  not  be  held  to  be  prejudicial  error. 

4.  SUBPBISE:  At  Own  Witness's  Testimony.  A  surprise  at  the  dam- 
aging' testimony  of  defendant's  own  witness  will  not  authorize  a 
new  trial  except  upon  a  showing  that  the  defendant  could  not  have 
known  what  the  testimony  woyld'  be,  and  it  is  incumbent  upon  de- 
fendant to  show  that  he  did  not  have  opportunity  to  obtain  such 
knowledge. 


5.   : :  Bronglft  Out  by  Defendant:  Objection:  Continuance. 

Defendant  is  precluded  from  urging  on  appeal  that  he  was  entitled 
to  a  continuance  or  a  new  trial  because  of  his  surprise  at  the 
damaging  testimony  of  his  own  witness,  if  such  testimony  was 
brought  out  by  his  direct  examination  of  the  witness,  and  on  cross- 
examination  by  the  State  no  objection  was  interposed.  Objection 
must  be  made  and  continuance  asked  at  the  time;  the  objection 
cannot  be  made  for  the  first  time  in  the  motion  for  a  new  trial. 
The  rule  as  to  surprise  is  the  same  in  criminal  as  in  civil  cases. 

6.  DEMTTBBEB  TO  EVIDENCE:  Substantial  Testimony:  Arson. 
Where  the  indictment  sufiSciently  charges  the  offense  and  there  is 
substantial  testimony  to  sustain  it,  a  demurrer  to  the  evidence 
should  be  overruled.  Proof  that  a  schoolhouse  was  burned,  that 
defendant  had  threatened  to  bum  it,  that  he  was  at  the  school- 
house  only  a  half  hour  before  it  was  seen  to  be  burning,  that  he 
returned  home  three  or  four  miles  distant  shortly  afterwards  and 
told  his  daughter-Ln-law  that  he  had  burned  it  and  that  he  would 
kill  her  if  she  ever  told  that  he  had  burned  it  or  ever  threatened 
to  burn  it,  is  sufficient  to  support  a  verdict  of  guilty. 
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rom  Stoddard  Circuit  CoMrt.— Hon  W.  S.  C. 
Walker,  Judge. 


'.  Spence  and  W.  W.  Cooper  for  appellant. 

?  W.  Barrett,  Attorney-General,  and  J.  Henry 
s,    Special    Assistant    Attorney-General,    for 
respondent. 

The  indictment  is  sufficient.  Sec.  3286,  R.  S. 
tte  V.  Hunt,  190  Mo.  353;  State  v.  Moore,  61  Mo. 
The  verdict  is  supported  by  substantial  evi- 
d  this  court  will  not  interfere.  State  v.  Cannon, 
!05,  215;  State  v.  Sharp,  233  Mo.  269,  298;  State 
,  234  Mo.  615,  627 ;  State  v.  Bidstrup,  237  Mo. 
The  State's  instruction  referred  to  as  number 
ly  declares  the  law  on  the  question  of  credi- 
i  weight  of  testimony  and  was  properly  given. 
]!riminal  Law  and  'Practice,  sec.  396 ;  State  v. 
223  Mo.  118,  138.  (3)  Matters  of  continuance 
jly  in  the  discretion  of  the*  court.  The  appellant 
8  in  his  motion  for  a  new  trial  that  the  court 
refusing  continuance  on  account  of  the  absence 
Less  due  to  sickness.  The  application  is  not  set 

3  record  and  it  does  not  appear  that  any  objec- 
•e  raised  as  to  the  sufficiency  of  the  same.  The 
ion  is  that  the  court  properly  exercised  his  dis- 
tierein  and  this  court  will  not  interfere  unless 
•s  that  such  discretion  has  been  unwisely  ex- 
State  V.  Williams,  170  Mo.  204,  207;  State  v. 

4  Mo.  631,  649.  (4)  The  surprise  complained 
pellant  in  his  motion  for  a  new  trial  is  found 
timony  of  his  own  witness  and  was  called  forth 
m  questioning;  hence  he  is  bound  thereby,  and 
;  properly  overruled  this  objection.  Howell  v. 
17  Mo.  124;  Shaw  v.  Besch,  58  Mo.  107;  Paper 
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CompaBy  v.  Luney,  68  Mo.  1,  7.  (5)  It  is  complained  by 
appellant  that  the  evidence  fails  to  show  that  the  Cross 
or  Buck  Rub  school  house  is  the  same  property  alleged 
in  the  indictment  to  be  the  property  of  School  District 
Number  Eigjiteen.  It  is  not  necessary  to  allege  owner- 
ship in' this  case  and  such  allegation  may  be  treated  as 
surplusage  and  hence  not  necessary  to  offer  proof  of 
such  ownership.  State  v.  Moore,  61  Mo.  276,  281;  State 
V.  Hunt,  190  Mo.  353,  358. 

WALKER,  J. — Appellant  was  indicted  under  Sec- 
tion 3286,  Revised  Statutes  1919,  in  the  Circuit  Court  of 
Stoddard  County,  for  arson  in  the  third  degree.  Upon  a 
trial,  he  was  convicted  and  his  punishment  assessed  at 
three  years'  imprisonment  in  the  penitentiary.  From 
that  judgment  he  appeals. 

The  specific  charge  leveled  against  the  appellant 
was  the  burning  of  a  schoolhous.e  located  in  his  neighbor- 
hood, whicX  was  designated  as  the  Cross  or  Buck  Rub 
schoolhouse.  Other  than  for  educational  purposes,  the 
building  had  been  used  occasionally  for  church  services 
by  a  number  of  persons  called  the  Pentecostal  sect.  The 

building  was  burned  just  after  dark  on  the day  of 

February,  1919.  That  evening,  after  the  close  of  school 
and  the  teacher  and  other  pupils  had  gone  home,  a  four- 
teen-year-old-boy remained  to  attend  to  the  janitor  work. 
While  he  was  thus  engaged,  the  appellant  appeared,  and 
upon  entering  the  room  asked  the  boy  if  there  was  any 
fire  in  the  stove,  that  he  was  cold.  The  boy  answered  him 
in  the  affirmative  and  appellant  sat  down  near  the  stove 
and  remained  there  until  the  boy  had  finished  his  work. 
When  this  was  done,  both  went  out  together.  The  boy 
closed  the  door,  but  did  not  lock  it,  and  started  towards 
his  home.  The  appellant  went  in  a  different  direction 
towards  where  he  resided.  About  a  half  hour  later,  per- 
sons in  the  neighborhood,  among  others  the  boy,  saw  the 
fire  from  their  respective  places  of  abode.  Upon  inves- 
tigation, it  was  found  to  be  the  schoolhouse.  The  building 
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was  destroyed  before  any  effective  effort  could  be  made 
lo  extinguish  the  fire. 

Appellant  was  opposed  to  the  use  of  the  building 
by  the  Pentecostal  sect.  Upon  leaving  his  home  the 
morning  of  the  day  the  building  was  burned,  appellant 
remarked  to  his  daughter-in-la^,  who  resided  with  her 
husband  at  appellant's  house,  that  he  (appellant)  was 
going  to  make  his  words  good ;  that  he  was  going  to  do 
what  he  had  said ;  that  the  schoolhouse  should  not  stand ; 
that  the  Pentecostal  sect  was  preaching  in  it. 

Appellant,  after  making  these  remarks,  left  the  house 
and  did  not  return  until  a  short  time  after  dark.  The 
witness  and  her  husband  saw  the  fire  which  was  about 
three  and  a  half  miles  distant.  They  did  not  at  the  time 
know  it.  was  the  schoolhouse.  While  they  were  watching 
it,  appellant  appeared,  but  from  what  direction  was  not 
noted.  When  he  came  up,  he  said:  *'Do  you  know  that 
Buck  Rub  schoolhouse  is  burning ;  I  have  made  my  words 
true,  and  have  done  what  I  said  I  was  going  to  do; 
and  that  if  you  [witness  or  her  husband]  tell  of  my 
burning  the  schoolhouse,  I  will  kill  you.'' 

There  was  testimony  for  the  appellant  that  four 
years  before  the  date  of  this  offense  he  was  treated  for 
epilepsy  and  succeeding  the  attack  was  mentally  ir- 
responsible, raved,  and  had  to  be  held  in  bed;  that 
about  a  year  or  more  before  the  offense,  he  had  a  similar 
attack ;  that  except  when  so  afflicted,  he  attended  to  his 
usual  business  affairs  -and  had  done  so  during  the  time 
immediately  preceding  the  burning  of  the  schoolhouse. 
The  defense  was  an  alibi.  Appellant  denied  the  com- 
mission of  the  crime,  and  said  that  he  was  up  in  his 
field  about  a  hundred  yards  from  his  own  house  when 
he  discovered  the  fire.    This  was  all  the  testimony. 

The  court  instructed  the  jury  as  follows :  First,  in 
a  general  instruction  which  defined  the  offense  as 
charged,  hypothesized  the  facts  necessary  to  be  found 
to  authorize  a  conviction,,  and  stated  the  punishment; 
second,  the  usual  instruction  in  regard  to  a  presumption 
of  innocence;  third,  as  to  the  credibility  of  witnesses; 
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fourth,  the  quantum  of  proof  necessary  to  sustain  a 
conviction  on  circumstantial  evidence;  fifth,  the  manner 
in  which  the  defense  of  an  alibi  is  to  be  considered; 
and,  sixth,  what  constitutes  a  reasonable  doubt. 

Appellant  asked  no  instruction,  except  one  in  the 
nature  of  a  demurrer  to  the  evidence  at  the  close  of 
the  testimony  for  the  State,  and  a  like  instruction  at  the 
close  of  all  the  testimony. 

I.  The  charging  part  of  the  indictment  alleges  that 
*'at  the  said  County  of  Stoddard,  on  the  —  day  of  Feb- 
ruary, 1919,  one  J.  Wesley  Henson,  did  then  and  there 
unlawfully,  willfully  and  feloniously,  set  fire 
to  and  burn  a  certain  public  schoolhouse  there 
situate,  of  the  property  of  School  District  Number 
Eighteen,  in  Stoddard  County,  Missouri,  and  erected 
for  use  as  a  public  school  building,  against  the  peace 
and  dignity  of  the  State." 

It  is  contended  that  there  was  no  proof  to  show 
that  the  building  was  the  property  of  the  district  desig- 
nated in  the  indictment. 

It  may  be  asserted  as  a  general  rule  of  criminal 
pleading,  applicable  to  charges  brought  under  the  statute 
here  invoked,  that  an  allegation  of  ownership  is  not 
necessary  when  it  is  alleged  that  the  structure  burned 
is  a  public  building.  The  averment,  therefore,  that  it 
was  the  property  of  a  particular  school  district,  except 
to*  explicitly  define  its  location  in  the  county  named, 
was  surplusage,  and  proof  to  sustain  it  was  not  necessary. 
The  contention  here  made  arises  out  of  a  mistake  con- 
clusion as  to  the  requisites  of  an  indictment  based  on 
the  statute  cited,  which  does  not  require  an  allegation  of 
ownership  where  the  building  is  a  public  one,  and  par- 
ticularly where  it  is  alleged,  as  here,  that  it  was  being 
used  for  a  public  purpose. 

The  reasons  for  the  necessity  of  an  allegation  of 
ownership  in  an  indictment  for  arson  at  common  law 
and  the  immateriality  of  a  like  allegation  under  certain 
statutes,  we  discussed  with  some  degree  of  care  in  State 
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V.  Myer,  259  Mo.  1.  c.  313.  Although  the  statute  under 
which  the  indictment  at  bar  was  drawn  was  not  in  ques- 
tion, a  like  interpretation  of  its  requirements  are  ap- 
plicable. 

In  the  later  case  of  State  v.  Bersch,  276  Mo.  1.  c. 
412,  the  reasons  for  the  immateriality  of  an  allegation  of 
ownership  are  likewise  adverted  to.  ^ 

However,  we  are  not  without  precedents  more  con- 
cretely applicable  to  the  contention  here  made. 

In  State  v.  Johnson,  93  Mo.  73,  an  indictment  for 
burning  the  State  Penitentiary  was  held  to  suflSciently 
charge  the  crime,  although  no  ownership  in  the  public 
of  the  buildings  burned  was  alleged.  It  is  true  that  this 
case  was  criticised  in  State  v.  Whitmore,  147  Mo.  78,  in 
that  an  allegation  of  ownership  should  have  been  alleged 
in  charging  arson  under  the  particular  section  upon 
which  the  indictment  in  the  Johnson  case  was  drawn. 
In  so  ruUng,  it  was  held,  in  passing,  that  if  the  indict- 
ment had  been  drawn  upon  the  section  here  under  con-' 
sideration,  an  allegation  of  ownership  would  not  have 
beeu  required. 

In  State  v.  Hunt,  190  Mo.  353,  in  which  an  indict- 
ment for  burning  a  church  building  was  drawn  under 
the  section  here  under  review,  the  court  held  that  the 
building  did  not  belong  to  that  class  in  respect  to  which 
ownership  should' be  alleged  in  charging  the  arson  of 
same;  that  the  allegation  that  it  was  the  property  of  a 
particular  church  was  immaterial  and  might  have  been 
disregarded. 

That  the  rule  as  thus  stated  obtains  under  like  sta- 
tutes in  many  other  jurisdictions  is  attested  by  the  fol- 
lowing cases:  Sands  v.  State,  80  Ala.  201;  Lockett  v. 
State,  63  Ala.  5;  Mott  v.  State,  29  Ark.  147;  State  v.  Roe, 
12  Vt.  93;  People  v.  Van  Blarcum,  2  Johns,  (N.  Y.)  105; 
Stevens  v:  Commonwealth,  4  Leigh,  (31  Va.)  683;  Stale 
V.  Temple,  12  Me.  214. 

II.  Appellant  is  not  entitled  to  a  consideration  of 
his  assignment  of  error  on  account  of  a  refusal  of  the 
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trial  court  to  grant  a  continuance.  Nothing  is  preserved 
in  the  transcript  concerning  this  assignment,  except  a 
^    ^  record  entry  of  the  application  and  •the 

overruling  of  same.  This  presents  no  mat^ 
ter  subject  to  review.  If  the  motion  had  been  preserved 
under  the  general  rule,  the  action  of  the  trial  court  in 
overruling  same  would  not  have  been  disturbed  unless 
there  had  been  a  showing  of  prejudice  to  the  substantial 
rights  of  the  appellant.  We  have  uniformily  so  ruled, 
which  is  in  accord  with  reason  and  has  the  sanction  of 
the  statute  (Sec.  3996,  R.  S.  1919)  which  provides  that 
*' continuances  may  be  granted  to  either  party  in  criminal 
cases  for  good  cause  shown.''  Certainly  in  the  absence 
of  any  showing  to  the  contrary,  the  presumption  must 
obtain  that  the  discretion  exercised  by  the  trial  court 
was  proper.  [State  v.  Belknap,  221  S.  W.  (Mo.)  1.  c. 
44.] 

m.  A  witness  for  the  State,  who  had  testified 
before  the  grand  jury,  manifested  a  hazy  memory  when 
examined  at  the  trial.  The  trial  court  permitted  the 
prosecuting  attorney  to  withdraw  the  witness  to  refresh 
Befreshing  ^®^  memory  as  to  her  former  testimony.  This 
witness 's  procedure  is  assigned  as  error.  Subsequently, 
Memory.  upon  being  re-examined,  she  testified  as  to 
certain  admissions  of  guilt  made  to  her  by  the  appellant, 
and  that  she  had  so  stated  before  the  grand  jury.  The 
only  ground  of  error  alleged  is  as  to  the  manner  em- 
ployed in  refreshing  the  witness 's  memory.  We  held  in 
State  V.  Patton,  255  Mo.  245,  in  an  exhaustive  review  of 
this  question  by  Faris,  J.,  that  where  a  witness,  who  had 
been  before  the  grand  jury,  appeared  to  be  hostile,  evasive 
or  of  hazy  memory,  it  was  permissible,  in  the  manner 
there  defined,  to  use  his  testimony  taken  before  that 
body  to  refresh  his  memory.  In  that  case,  as  in  State  v. 
Riles,  274  Mo.  618,  the  refreshing  process  was  while  the 
witnesses  were  on  the  stand.  This  course  is  more  in  ac- 
cord with  regular  and  orderly  procedure  than  that  pur- 
sued in  the  case  at  bar,  and  should  be  followed  in  the 
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exercise  of  that  discretion  with  which  trial  courts  are 
vested  in  the  conduct  of  cases,  unless  a  different  pro^ 
cedw:'e  seems  necessary;  then,  if  there  is  an  absence  of 
any  prejudicial  effect,  we  will  not  interfere.  There  is 
nothing  tending  to  show  that  the  appellant  was  in  any 
wise  deprived  of  a  fair  trial  by  reason  of  the  variance  in 
the  matter  stated  from  the  usual  procedure.  We,  there- 
fore, overrule  this  contention.  ■  ' ' 

Supplemental  to  the  foregoing  is  the  contention  that 
no  one  except  the  husband  should  have  been  present 
when  the  prosecuting  attorney  was  refreshing  the  mem- 
ory of  the  witness.  In  what  manner  this  constituted 
prejudice  is  not  stated.    The  contention  is  trivial. 

IV.  Appellant  contends  that  he  was  surprised  at 
the  testimony  of  one  of  his  witnesses,  who  stated  that 
appellant  had  said  to  him  that  he  intended  to  burn  the 
school  house.  As  a  general  rule  surprise  at  evidence  is 
not  a  ground  for  a  new  trial,  and  in  the  matter 
of  the  testimony  of  one's  own  witnesses,  a  new 
trial  will  not  be  authorized  except  upon  a  showing  that 
the  defendant  could  not  have  known  what  the  testimony 
of  the  witness  would  be.  There  is  nothing  here  to  show 
that  the  appellant  did  not  have  this  opportunity,  and  it 
was  incumbent  upon  him  to  show  this  fact.  He  should, 
therefore,  not  be  given  a  new  trial. on  the  ground  of  sur- 
prise arsing  out  of  his  own  negligence.  [Curry  v.  Com- 
monwealth, 25  Ky.  L.  281,  74  S.  W.  1077;  White  v.  State, 
40  Tex.  Cr.  366,  43  S.  W.  512.] 

However,  if  this  contention  was  based  upon  facts 
which  under  the  rule  of  procedure  authorize  either  a 
continuance  or  the  granting  of  a  new  trial,  appellant  is 
precluded  from  urging  it  here  because  on  direct  examina- 
tion of  his  own  witness  he  brought  out  the  testimony 
upon  which  he  now  seeks  to  base  his  complaint  of  sur- 
prise ;  and  when  the  State  upon  cross-examination  showed 
by  the  same  witness  that  it  was  the  appellant  who  had 
made  the  threat  or  statement,  no  objection  was  inter- 
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posed  thereto.  [State  v.  Currier,  225  Mo.  1.  c.  650.] 
This  contention  can  not  be  made  for  the  first  time  in  a 
motion  for  a  new  trial. 

Furthermore,  if  timely  ol;)joction  had  been  inter- 
posed, appellant  should,  at  the  time,  have  asked  for  a 
continuance.  [State  v.  Whitsett,  232  Mo.  1.  c.  525.] 
While  the  ground  of  surprise  in  the  Whitsett  case  was 
on  account  of  the  testimony  of  a  witness  for  the  State, 
the  rule  there  invoked  will  apply  with  equal  force  to  the 
case  at  bar. 

The  rule  is  the  same  in  civil  as  in  criminal  cases, 
as  is  well  illustrated  in  Bragg  y.  Moberly,  17  Mo.  App. 
221,  cited  with  approval  in  Byrd  v.  Vanderburgh,  168 
Mo.  App.  1.  c.  120.  In  the  Bragg  case,  Philips,  J.,  in  his 
usual  forceful  manner,  thus  defines  the  duties  of  a  party 
who  assigns  surprise  as  error:  **If  a  party  be  surprised 
by  an  unforseen  occurrence-  at  the  trial,  he  should  make 
his  misfortune  known  to  the  court  instantly  and  ask  for 
a  reasonable  postponement  to  enable  him  to  produce  the  . 
countervailing  proof .  If  he  can  relieve  himself  from  his 
embarrassment  by  any  mode,  either  by  a  nonsuit  or  a 
continuance,  or  the  introduction  of  other  testimony,  or 
otherwise,  he  must  not  take  the  chance  of  a  verdict,  but 
must  at  once  fortify  his  position  by  resorting  to  all  avail- 
able modes  of  present  relief.'' 

V.  Appellant  contends  that  he  should  be  granted 
a  new  trial  on  the  ground  of  newly  discovered  evidence. 
This  contention  is  made  on  an  unsupported  allegation  in 
the  motion  for  a  new  trial  defining  the  character  of  the 
newly  discovered  evidence.  This  is  not  enough.  We  have 
repeatedly  held  that  facts  stated  in  a  motion  for  a  new 
trial  do  not  prove  themselves,  however  true  they  may  be ; 
and  that  they  must  be  proved  by  affidavit  or  otherwise 
and  the  proof  incorporated  in  the  bill  of  exceptions  or 
stated  in  the  bill  and  certified  to  be  true  by  the  judge. 
[State  V.  Walker,  232  Mo.  252.]  Not  only  is  it  required 
that  the  motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  be  supported  by  proof,  but,  as  we 
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said  in  the  Walker  case,  it  is  not  suflficient  that  the  afl5- 
davit  be  made  by  the  defendant,  but  under  a  long  and 
well-settled  rule,  announced  by  this  court,  the  affidavits 
of  the  witnesses,  who  it  is  alleged  will  testify  to  the  new- 
ly discovered  facts,  must  accompany  the  motion  for  a 
new  trial.  The  procedure  necessary  to  preserve  for  re- 
view the  error  here  assigned  not  having  been' observed, 
the  contention  is  not  subject  to  review. 

In  addition,  the  effect  of  this  n^wly  discovered  evi- 
dence, as  disclosed  by  the  statement  of  its  nature,  would 
have  simply  been  to  assail  the  credibility  and  impeach 
the  character  of  appella'nt's  own  witness.  [State  v.  Ar- 
nett,  210  S.  W.  (Mo.)  82;  Sang  v.  St.  Louis,  262  Mo.  464, 
171  S.  W.  347;  State  v.  McKenzie,  177  Mo.  715.] 

VI.  The  demurrers  interposed  to  the  testimony 
were  properly  overruled,  there  being  substantial  testi- 
mony to  support  the  indictment.  [State  v.  Conley, 

•wunmoa  217  S.  W.  (Mo.)  29;  State  v.  Bid^rup,  237  Mo. 
273;  State  v.  Fields,  234  Mo.  615;  State  v.  Sharp,  233 
Mo.  269;  State  v.  Cannon,  232  Mo.  205.] 

VII.  There  was  no  prejudicial  error  committed  in 

the   admission  or  rejection  of  testimony; 
insS^on?*     ^^^  *'^^  instructions  given  follow  well-estab- 
lished precedents   applicable   to   a  prose- 
cution under  the  statute  in  question. 

VIII.  The  remarks  of  the  prosecuting  attorney  as- 
signed as  error  were  not  preserved  in  a  man- 

to^^ury^*    ner  to  authorize  our  review  of  the  same. 

There  being  no  error  authorizing  a  re- 
versal, the  judgment  of  the  trial  court  is  affirmed.  All 
concur. 
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GEOEGE  W.  DIEES  and  BLANCHE  DIERS,  Appel- 
lants, V.  IDA  F.  PETERSON  and  SYLVESTER  P. 
PETl^RSON. 

Blviaion  Two,  November  19,  1921. 

1.  BOXJNDABY  UKE:  Betainlng  Wall:  Acquiescence.  The  building 
of  a  retaining  wall  between  two  lots,  on  a  line  with  stakes  mark- 
ing the  corners  and  with  a  mark  in  the  curbstone,  is  tantamount 
to  a  claim  of  ownership;  and  occupancy  of  one  of  the  lots  up  to 
and  including  the  wall  by  its  owners  for  fifteen  years,  with  the 
acquiescence  of  the  then  owner  of  the  other  lot,  places  the  burden  on 
the  present  owners  of  said  other  lot  to  show  that  possession  of  the 
land  covered  by  the  wall  was  subject  to  future  ascertainment  of 
the  true  line. 


2.   '■ — :  :  :  Byldence  of  Agreed  Line.     Where  there 

is  no  evidence  of  the  establishment  of  an  agreed  line  between  two 
lots,  the  possession  and  use  of  the  lots  on  each  side  of  a  retain- 
ing wall,  constructed  on  the  supposed  line,  by  the  respective 
owners  thereof  for  a  long  time,  are  evidence  that  the  wall  was 
an  agreed  boundary,  and  it  is  only  necessary  that  such  possession 
and  use  continue  long  enough  to  show  that  the  respective  owners 
knew  the  true  boundary  between  their  lots. 

3.   :   — :   Adverse  Possession:   Mistake:   Intention.     If  the 

owner  of  a  lot,  by  mistake  and  in  ignorance  of  the  true  boundary, 
in  building  a  retaining  wall  upon  the  supposed  line  encroached 
upon  his  neighbor's  lot  and  he  had  no  intention  of  taking  what 
did  not  belong  to  him,  the  fact  that  he  may  have  enclosed  a  larger 
area  than  his  deed  called  for  would  not  destroy  the  adverse  char- 
acter of  his  possession,  if  his  intention  was  to  claim  and  hold  to 
the  outside  face  of  the  wall.  But  If  he  built  the  wall  along  and 
upon  what  he  believed  was  the  true  line  and  intended  to  claim 
only  to  the  true  line,  then  his  possession  of  so  much  of  the  ad- 
Joining  lot  as  was  by  mistake  covered  by  the  wall,  was  not  adverse. 

4.   :  :  : :  Burden:  Limitations.    Where  there 

is  no  evidence  tending  to  show  that  defendants  ever  Intended  to 
limit  their  claim  of  ownership  to  the  true  boundary  line  when 
ascertained,  the  burden  of  proving  that  they  intended  to  claim 
to  the  true  line  when  that  should  be  ascertained  is  upon  the 
plaintiff;    and  the  evidence  must  clearly  show  the  existence  of 
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such  qualified  claim  sometime  prior  to  the  ripening  of  title  by 
limitation. 


5.   :   Survey;    Even  though  the  surveyor  begins  at  the  right 

starting  point  his  survey  has  no  probative  value  unless  it  or  his 
testimony  gives  the  distance  "to  the  points  or  lines  from  which 
he  established  the  lines  of  the  lots"  as  the  statute  (Sec.  12721,  R. 
S.  1919)  requires. 

Appeal  from  Jackson   Circuit  Court. — Hon.  Allen  C. 
Southern,  Judge. 

Affirmed. 

Stubenbranch  &  Hartz  for  appellants. 

(1)  This  is  an  action  in  equity.  In  such  cases  this 
court  will  review  the  facts  and  determine  upon  the  cor- 
rectness of  the  judgment.  Herryford  v.  Moore,  181  S. 
W.  390;  Gill  V.  Newhouse,  178  S.  W.  495;  First  National 
Bank  v.  Fry,  216  Mo.  24;  Myers  v.  Schuchmann,  182 
Mo.  159;  Primm  v.  White,  162  Mo.  App.  594,  142  S.  W. 
802;  Grazt  v.  City  of  Kirkwood,  165  Mo.  App.  196; 
Courtney  V.  Blackwell,  150  Mo.  245.  (2)  The  defendants 
made  no  claim)  to  plaintiffs'  property  under  color  of  title. 
The  defendants  in  their  pleading  assert  that  they  have 
had  the  possession  of  that  part  of  plaintiff's  property 
now  in  dispute  for  more  than  ten  years  under  claim  of 
ownership  and  therefore  have  title  by  limitation.  In 
such  cases  to  make  title  by  limitation  two  things  are 
necessary;  first,  actual  physical  possession  of  the  prop- 
erty in  dispute,  and  second,  such  possession  must  be 
accompanied  by  a  claim  to  the  title.  Either  one  with- 
out the  other  is  not  sufficient.  Benne  v.  Miller,  149  Mo. 
228;  Golterman  v.  Schiermeyer,  125  Mo.  291;  Stevenson 
V.  Black,  168  Mo.  560;  Ware  v.  Cheek,  201  S.  W.  847. 
(3)  The  evidence,  however,  did  not  show  any  actual 
physical  possession  of  plaintiffs'  property  by  defend- 
ants before  1913.  The  acts  relied  upon  to  establish  pos- 
session must  always  be  as  distinct  as  the  character  of 
the  land  reasonably  admits  of  and  should  be  so  patent 
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that  the  owner  of  the  ground  could  not  be  deceived. 
Golterman  v.  Schiermeyer,  125  Mo.  291 ;  Musick  v.  Bar- 
ney, 49  Mo.  463 ;  2  Corpus  Juris,  55.  Nor  did  defendants 
make  any  claim  to  the  title  to  that  part  of  plaintiffs' 
ground  now  occupied  by  defendants'  improvement  be- 
fore the  summer  of  1913.  (4)  The  evidence  fails  to  show 
that  defendants  intended  to  claim  title  to  the  north  edge 
of  the  improvements  in  question  regardless  of  the  true 
line.  Defendants  claim  they  never  knew  that  their  im- 
provements were  in  any  respect  on  plaintiffs'  property, 
and  that  they  did  not  know  it  now.  How,  then,  can  there 
be  adverse  possession? 

Milford  W,  Rider  for  respondents. 

(1)  The  finding  of  the  trial  court  that  defendants 
have  been  for  more  than  ten  years  prior  to  the  bringing 
of  this  suit,  in  open,  notorious,  exclusive,  continuous  and 
adverse  possession  under  a  claim  of  ownership  of  the 
tract  in  question,  was  warranted  by  the  evidence.  Bing- 
ham V.  Edmonds,  210  S.  W.  885;  Walbrunn  v.  Ballen, 
68  Mo.  164;  Mather  v.  Walsh,  107  Mo.  121.  (2)  Actual, 
continued,  notorious  and  hostile  possession  is  tantamount 
to  a  claim  of  otvnership.  Wilkerson  v.  Eylers,  114  Mo. 
254.  (3)  Where  persons  in  possession  of  land  hold 
possession  for  the  statutory  period  up  to  a  line  claimed 
by  them  to  be  the  true  line,  then  such  possession  is 
adverse.  The  mere  fact  that  such  person  is  ignorant  of 
the  true  line  does  not  weaken  his  rights  where  he  has, 
for  the  necessary  period,  claimed  that  the  line  as  held 
by  him  was  the  true  line.  Mangold  v.  Phillips,  186  S. 
W.  488;  Walbrunn  v.  Ballen,  68  Mo.  164;  Batner  v.. 
Baker,  108  Mo.  311;  Davis  v.  Braswell,  185  Mo.  576, 
581;  French  v.  Pearce,  8  Conn.  440,  21  Am.  Dec.  680; 
Bennert  v.  Shirk,  163  Ind.  542 ;  Anderson  v.  Buchanan, 
116  N.  W.  694 ;  Hitchings  v.  Morrison,  72  Me.  331 ;  Sadtler 
v.  Peabody  Heights  Co.,  66  Md.  1 ;  Matthews  v.  Ry  Co., 
110  Mich.  170,  64  Am.  St.  336;  Seymour,  S.  &  Co.  v. 
Carli,  31  Minn.  81;  Weeks  v.  Upton,  99  Minn.  410;  Crary 
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Y.  170;  Barnes  v.  Light,  116  N.  Y. 
ihattan  Ry.  Co.,  185  N.  Y.  335;  Eld- 
L2  N.  Y.  Supp.  693;  Gist  v.  Doke,  42 
here  there  is  a  question  whether  a 
beyond  the  boundary  line  intended  to 
there  were  permanent  improvements 
:he  claimant,  this  would  tend  to  show 
I  adversely.  Mangold  v.  Phillips,  186 
n  V.  West,  63  Mo.  93;  Cole  v.  Parker, 
Even  if  in  this  State  color  of  title 
riginate  ownership  by  limitation  (see 
Mo.  1.  c.  412),  that  term,  as  used  by 
has  no  pl^ce  in  the  law  of  boundary 
adverse  possession.  If  one  enclosed 
called  for  in  his  deed,  and  it  be  the 
ssessor  to  hold  and  claim  as  his  own 
i  and  possessed,  such  claim  of  owner- 
s  matured  into  a  perfect  title  by  the 
itinuous,  exclusive  possession  for  the 
Vogt  V.  Bergman,  189  S.  W.  1166; 
ds,  210  S.  W.  885 ;  Shotwell  v.  Gordon, 
)ld  V.  Phillips,  186  S.  W.  988;  MUligan 
189;,Handlan  v.  McManus,  100  Mo. 
est,  «3  Mo.  93 ;  Cole  v.  Parker,  70  Mo. 
adverse  possession  has  been  held  for 
d  up  to  a  certain  line,  the  burden  is 
rty  to  show  that  such  possession  was 
f  only  claiming  to  the  true  line.  Vogt 
.  W.  1166;  Gloyd  v.  Frank,  248  Mo. 
^hillips,  186  S.  W.  988;  Lemmons  v. 
K  525,  531;  Bartlett  v.  Bovd,  175  S. 
Pollard,  149  Mo.  216,  226. 

F. — The  petition  states  that  plaintiffs 
and  entitled  to  the  possession  of  the 
north  40  feet  of  lot  41,  corrected  plat 
t,  an  addition  in  Kansas  City,  Mis- 
fendants  are  the  owners  of  a  tract 
outh  of  and  adjacent  to  plaintiffs'  lot; 
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that  the  defendants,  on  or  ahout  March  — ,  1915,  wrong- 
fully and  unlawfully  entered  upon  and  erected  certain 
permanent  improvements  upon  the  south  one  foot  of 
plaintiffs'  premises,  to-wit:  a  stone  wall  six  feet  high 
and  twenty  inches  thick,  made  of  stone  and  mortar,  a 
concrete  sidewalk,  and  part  of  a  three-story  building; 
that  said  unlawful  occupation  constituted  a  cloud  on 
plaintiffs'  title,  which  plaintiffs  are  entitled  to  have  re- 
moved. The  prayer  is  that  plaintiffs  be  adjudged  to  bo 
the  sole  owners  and  entitled  to  the  exclusive  possession 
of  the  said  lot  and  for  a  mandatory  injunction  ordering 
defendants  to  remove  said  improvements  from  plaintiffs' 
property,  and  for  general  relief. 

The  answer  is  a  general  denial,  and  a  plea  of  more 
than  ten  years'  adverse  possession,  also  of  estoppel  and 
laches.  The  court  found  the  issue  for  the  defendants  on 
the  plea  of  adverse  possession. 

The  lots  are  each  about  thirty  feet  wide,  *  fronting 
on  the  west  side  of  Brooklyn  Avenue,  and  124  feet  deep ; 
plaintiffs'  property  being  number  2928  and  defendants' 
number  2930,  Brooklyn  Avenue.  Plaintiffs,  George  W. 
Diers,  and  his  sister  Blanche  Diers,  acquired  title  to 
their  lot  June  25,  1912,  and  took  possession  thereof  yat 
once.  Defendants'  lot  was  about  eighteen  inches  higher 
than  plaintiffs'  lot.  Miss  Diers  testified  that  in  the  year 
1913  the  defendants  began  making  improvements  on  the 
cottage  on  their  lot,  and  also  built  a  stone  wall  five  or 
or  six  feet  high,  extending  from  the  front  of  the  lots 
westward  a  distance  of  24  feet;  from  that  point  they 
built  a  concrete  walk  on  the  north  side  of  the  house 
thirty-two  feet  long,  and  from  the  west  end  of  this  they 
continued  the  wall  to  the  rear  end  of  the  lots;  that  she 
protested  to  Mr.  Peterson  that  he  was  encroaching  on 
plaintiffs'  lot,  but  he  insisted  he  was  on  the  line.  They 
offered  in  evidence  an  unofficial  survey*  made  by  Mr. 
Clarke,  a  civil  engineer,  which  showed  that  the  north 
face  of  the  stone  wall  at  its  east  end  extended  eight- 
tenths  of  a  foot  over  the  line  of  his  survey  onto  plain- 
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ind  that  this  line  iBtersected  the  north  face 

at  a  point  eighty-four  feet  west  of  the  north- 
^  of  defendants'  lot,  and  that  the  west  end  of 
^ras  fifteen-one-hundredths  feet  north  of  the 

of  the  wall.  Defendants  were  engaged  for 
ars  in  rebuilding  their  dwelling  house,  and 
dieted  Miss  Diers  testified  that  the  roof  or 
v^r  a  door  on  the  north  side  of  the  house  pro- 
or  two  inches  over  the  surveyor's  line.  George 
Red  that  he  never  talked  to  Peterson  about  his 
nts  being  over  the  line,  but  that  he  refused 
ssion  to  build  a  scaffold  projecting  over  onto 
nd  that  after  the  wall  and  the  foundation  of 
were  completed,  he  told  Peterson  he  thought 
r  on  plaintiffs'  lot. 

jfendants  bought  their  lot  from  Lee  Utley  in 
33.  Sylvester  Peterson  testified  that  in  the- 
Utley  erected  a  small  cottage  on  the  lot;  built 

sidewalk  in  front  of  the  lot  which  extended 
lie  north  line  of  the  triangle  or  strip  in  dis- 
iged  east,  and  also  constructed  a  stone  retain- 
ong  the  north  side  of  his  lot  to  keej)  the  soil 
ing  away.  This  wall  was  from  twelve  to  four- 
3  thick,  and  from  one  to  two  feet  high.  The 

of  the  wall  was  in  line  with  the  north  end 
walk,  and  with  an  arrow  mark  cut  in  the  curb- 
rtley.  The  eastern  portion  of  Utley 's  lot  was 
to  the  wall,  about  eighteen  inches  higher  than 
lot.  At  the  time  defendants  purchased  the  lot, 
ved  them  the  property  and  the  north  end  of 
Ik,  the  mark  in  the  curbstone,  and  the  north 
I  wall  as  the  north  boundary  of  the  lot.  He 
^d  them  two  stakes,  each  with  a  tack  in  it, 
theast  and  northwest  corners  of  the  lot,  and 
ark  in  the  curbstone  thirty  feet  south  of  the 
loned  mark  as  indicating  the   south  line   of 
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The  testimony  of  the  defendants  is  that  they  took 
possession  of  their  lot  in  March,  1903,  and  have  lived 
there  ever  since,  occupying  and  improving  the  premises 
between  the  boundaries  as  above  indicated,  and  claiming 
ownership  in  fee ;  that  Washington  Linck,  through  whom 
plaintiffs  derive  title  to  their  lot,  o\^'ned  the  plaintiffs' 
lot,  and  that  in  the  summer  of  the  year  1903  he  built  a 
wire  fence  along  the  north  face  of  the  stone  wall  which 
remained  there  about  ten  years  or  until  it  fell  into  dis- 
repair; that  in  1906,  they  constructed  a  concrete  walk 
along  the  north  side  of  their  house  about  twenty-one 
inches  wide  on  the  top  of  and  coinciding  with  the  north 
face  of  this  retaining  wall.  This  walk  was  used  by  the 
defendants'  roomers  for  ingress  and  egress  through  a  side 
door  in  their  house.  They  also  filled  the  west  part  of 
their  lot,  wliich  was  low,  and  graded  it  back  to  the  paved 
Alley  in  the  rear  of  the  lot.  In  the  year  1913  defendants 
raised  the  retaining  wall  to  a  height  of  five  or  six  feet, 
the  entire  length  thereof  (except  where  the  concrete  walk 
was  constructed  on  the  north  side  of  their  house),  build- 
ing on  the  top  of  the  old  wall.  They  also  rebuilt  and  en- 
larged their  house,  making  it  a  three-story  building.  They 
denied  that  either  of  the  plaintiffs  ever  claimed  that  de- 
fendants were  encroaching  on  their  property.  A  number 
of  witnesses  also  testified  that  there  was  a  cement  walk, 
and  a  retaining  wall  twelve  or  eighteen  inches  thick,  on 
the  north  line  of  the  defendants'  lot,  and  that  this  wall 
was  later  increased  in  height,  the  present  wall  being  built 
on  top  of  the  old  wall.  One  witness,  J.  F.  Stivers,  a  con- 
tractor, testified  that  he  saw  this  wall  in  process  of  con- 
struction in  1902;  that  while  he  was  painting  Peterson's 
house  in  1913,  Peterson  was  building  on  the  old  retaining 
wall  that  was  there  in  1902.  This  testimony  was  corrob- 
orated by  other  witnesses. 

The  plaintiffs  and  a  number  of  witnesses  familiar 
with  the  premises  testified  in  rebuttal,  in  substance,  that 
there  was  no  retaining  wall  or  concrete  walk  as  claimed 
by  defendants  prior  to  1913;  that  there  was  a  slight 
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terrace  between  the  lots,  with  vines  or  climbing  ro«^es 
growing  on  it;  that  if  there  was  a  retaining  wall  as 
claimed  by  defendants,  it  was  covered  up  and  they  had 
never  seen  it. 

It  is  unnecessary  further  to  recapitulate  the  evidence. 
Suffice  it  to  say  that  we  have  carefully  read  the  evidence 
and  in  our  opinion  it  sustains  the  contention  of  the  de- 
fendants as  to  the  facts  in  issue  in  the  case. 

I.  The  retaining  wall  was  built  by  Utley  in  the 
year  1902,  on  a  line  with  the  stakes  marking  the  north- 
east and  northwest  comers  of  the  lot,  the 
Boundary  mark  in  the  curbstone  and  the  north  end  of 
AcqiUscence:  ^^^  sidewalk.  This  act  of  itself  was  tanta- 
intention.  mount  to  a  claim  of  ownership.  Mr.  Linck, 
through  whom  plaintiffs  derive  their  title, 
built  a  post  £tnd  wire  fence  along  the  north  face  of  this 
wall  in  the  summer  of  1903,  which  remained  there  until  it 
fell  into  disrepair.  He  and  his  successors  in  title  thus  rec- 
ognized the  north  face  of  the  wall  as  the  boundary  line 
between  the  lots.  The  evidence  is  quite  conclusive  that  the 
defendants  had  occupied  their  lot  with  the  acquiescence 
of  the  successive  owners  of  plaintiffs'  lot,  claiming  this 
wall  as  the  south  boundary,  for  more  than  fifteen  years 
before  this  action  was  brought.  Under  thesa  circum- 
stances, the  burden  was  on  the  plaintiffs  to  show  that  the 
possession  by  Utley  and  the  plaintiffs  up  to  this  bound- 
ary line  was  subject  to  future  ascertainment  of  the  true 
line.  If  there  had  been  no  evidence  of  the  establishment 
of  an  agreed  line,  the  possession  and  use  of  the  lots  on 
each  side  of  this  line  by  the  respective  owners  thereof 
•since  the  year  1902  are  evidence  that  it  was  an  agreed 
boundary  and  it  is  only  necessary  that  such  possession 
and  use  of  the  land  continue  long  enough  to  show  that 
they  knew  the  boundary  between  their  lots.  [Martin  v. 
Hays,  228  S.  W.  741,  744,  and  cases  cited.] 

If,  however,  Utley,  by  mistake  and  in  ignorance  of 
the  true  boundary,  in  building  the  wall  encroached  on 
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his  neighbors'  lot,  and  he  had  no  intention  of  taking 
what  did  not  belong  to  him,  the  fact  that  he  may  have 
inclosed  a  larger  area  than  his  deed  called  for  would 
not  destroy  the  adverse  character  of  his  possession, 
if  his  intention  was  to  daim  and  hold  to  the  north  face  of 
his  wall.  But  if  he  built  the  wall  along  and  upon  what 
he  beUeved  to  be  the  true  line  and  intended  to  claim 
only  to  the  true  line,  then  such  possession  was  not  ad- 
verse. [Milligan  v.  Fritts,  226  Mo.  189;  Mangold  v. 
Phillips,  186  S.  W.  988.]  There  is  nothing,  however,  in 
the  evidence  that  tends  to  indicate  that  Utley  or  the 
defendants  ever  intended  to  limit  their  claim  of  ownership 
to  the  true  boundary. line  when  ascertained.  The  testi- 
mony is  very  distinct  that  Utley  and  the  defendants  at  all 
times  claimed  to  the  north  face  of  the  wall.  The  burden 
of  proving  that  they  only  intended  to  claim  to  the  true 
line  wherever  that  should  be  ascertained  to  be,  was  on 
the  plaintiffs  (Gloyd  v.  Franck,  248  Mo.  468,  477;  Vogt 
v.  Bergmann,  189  S.  W.  1166;  Nichols  v.  Talhnan,  189 
S.  W.  1184),  and  the  evidence  must  clearly  show  the  ex- 
istence of  such  qualified  claim  to  possession  at  some 
time  prior  to  the  ripening  of  title  by  limitation.  Conflict- 
ing testimony  as  to  vague  or  uncertain  conversations 
occurring  after  the  rights  of  the  party  in  possession 
has  been  fixed  by  possession  and  limitation,  is  not  suflfi- 
cient  to  reduce  the  character  of  the  possession  or  to 
divest  rights  so  acquired.  The  policy  expressed  by  the 
statutes  of  limitation  would  be  practically  worthless  if 
parol  testimony  were  permitted  to  nullify  rights  con- 
ferred by  the  statute.  [Hedges  v.  Pollard,  149  Mo.  216, 
226.]  When  a  boundary  line  is  so  established  and  pos- 
session is  taken  by  the  parties  up  to  the  line-,  *'the  deed 
is  accomplished  and  each  owns  up  to  the  line  as  fully  as 
if  it  were  a  natural  boundary  and  their  respective  deeds 
called  for  it.  [Brummell  v.  Harris,  148  Mo.  430.]  And  in 
the  same  opinion  it  is  said  that  possession  and  use  up 
to  such  line  is  evidence  of  such  an  agreement.''  [Lemmons 
v.  McKinney,  162  Mo.  525,  532.] 
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II.     Mr.  Clarke,  a  civil  engineer,  testified  he  estab- 
lished the  south  line  of  plaintiffs'  lot  and  established 
the  comers;  that  he  started  at  the  center  of 

Stiirvev 

Thirtieth  Street  at  the  intersection  of  Brooklyn 
Avenue;  that  he  did  not  find  the  original  stakes  at  this 
time.  Conceding  the  correctness  of  the  starting  point, 
neither  his  testimony  nor  the  plat  of  the  survey  which  he 
produced  gave  the  distance  **to  the  points  or  line^  from 
which  he  established  the  lines  of  the  lots,"  as  required 
by  Section  12721,  Revised  'Statutes  1919.  Even  if  this 
survey  had  been  made  by  the  ofiBcial  surveyor,  it  would 
have  no  probative  value.  ' '  The  very  purpose  of  the  stat- 
ute, requiring  the  surveyor  to  *giv.e  the  distances  to  the 
points  or  lines  from  which  he  established  the  lines  of 
the  lots,'  etc.,  was  to  make  them  prima-facie  evidence 
of  the  facts  therein  stated,  and  thereby  avoid  the  ne- 
cessity of  resorting  to  parol  evidence  to  show  its  accura- 
cy, which  otherwise  would  have  to  be  done,  where  the 
surveyor  was  absent  or  dead."  [Clark  v.  McAtee,  227 
Mo.  152,  184.]  This  was  the  only  evidence  on  the  part 
of  plaintiffs  tending  to  show  that  the  wall  encroached 
on  their  lot.  As  heretofore  seen,  it  had  no  probative  value. 
The  judgment  of  the  learned  trial  court  was  for 
the  right  party  and  it  is  therefore  afl&rmed.  All  concur. 


THE    STATE    V.   CHARLES  FRANKLIN  ALLEN, 

Appellant. 

Division  Two,  November  19,  1921. 

1  MANSLAUGHTER:  MaUce:  Sudden  Passion:  Instruction.  Where 
defendant  wrote  deceased  (his  wife's  foster  mother)  that  if  she 
ever  placed  her  foot  in  his  yard  he  would  blow  her  brains  out. 
which  of  itself  clearly  indicated  malice  aforethought,  and  the 
next  day,  as  he  came  around  the  house,  he  discovered  her  standing 
in  the  highway,  near  his  gate,  where  for  fifteen  or  twenty  minutes 
she  had  been  talking  wit^  his  wife,  and  when  she  began  to  cursci 
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him  he  laid  down  a  hammer  and  went  to  his  wife  and  asked  her 
to  so  to  the  house,  and  deceased  struck  at  him  with  a  cane,  and 
after  he  and  his  wife  entered  the  house  he  secured  his  shot^nn  and 
shot  deceased  while  she  was  still  In  the  highway,  twenty-flTe  feet 
or  more  distant  from  him,  no  instruction  for  manslaughter  in 
any  degree  should  have  been  given,  and  one  telling  the  Jury  that 
if  defendant  intentionally  shot  deceased  whilst  in  a  Tiolent  i>assioa 
suddenly  aroused  by  reason  of  her  having  assaulted  him  with  a 
cane,  and  if  said  shooting  was  not  done  In  selfAlefense  and  was 
not  done  with  malice  but  was  the  result  of  such  passion,  defendant 
should  be  found  guilty  of  manslaughter  in  the  fourth  degree,  was 
properly  rafused. 

MXTRDEB:  Malice:  Use  of  Deadly  Weapon:  Presumption  of  Mafioa. 
Where  defendant  admitted  the  shooting  of  deceased  with  a  shotgun, 
but  claimed  justification  and  there  were  no  eye  witnesses  except 
defendant  and  his  wife,  an  instruction  on  the  presumption  of 
malice  arising  from  the  use  of  a  deadly  weapon  upon  another  at 
scHne  Tital  point  is  proper.  In  such  case  it  was  proper  to  instruct, 
the  jury  that  he  who  wilfully  uses  upon  another  at  some  vital  part 
a  deadly  weapon,  such  as  a  .shotgun,  loaded  with  powder  and  leaden 
bullets,  must,  in  the  absence  of  qualifying  facts,  be  presumed  to 
know  that  the  effect  is  likely  to  produce  death,  and  knowing  this 
must  be  presumed  to  intend  death  as  the  probable  and  ordinary 
consequence  of  such  act.  and  if  such  deadly  weapon  is  used  with- 
out jmst  cause  or  provocation  he  must  be  presumed  to  do  it  wicked- 
ly and  from  a  bad  heart. 

EVIDENCE:  Exhibition  of  Bloody  Clothes.  Where  the  record  re- 
cites a  statement  by  the  trial  judge  that  the  garments  of  deceased 
wei^  not  exhibited  to  the  jury  and  that  those  which  were  blood- 
stained were  covered  with  others  on  which  there  was  no  blood,  and 
that  he  thereupon  directed  them  to  be  removed  from  the  coart- 
room,  and  the  undisputed  evidence  is  that  defendant  wrote  a  letter 
threatening  to  kill  deceased  if  she  came  upon  his  premises,  and 
shot  her  as  she  stood  in  the  public  highway  in  front  of  his  gate, 
cursing  him,  and  the  jury  gave  him  the  lowest  punishment  possible 
under  the  instructions,  he  has  no  just  ground  to  complain  on  ap- 
peal that  the  court  permitted  the  bloody  garments  of  deceased  to  be 
exhibited  before  the  jury  or  to  remain  in  plain  view  of  the  jury. 

:  Self -Serving  Declarations:  Bes  Gestae.  Self-serving  declara- 
tions of  defendant,  made  in  the  absence  of  deceased,  are  not  com- 
petent evidence.  Where  both  defendant  and  his  wife  were  per- 
mitted to  testify  fully  as  to  everything  that  occurred  and  was 
said  in  the  presence  of  deceased,  and  his  wife  was  permitted  to 
testify  what  she  said  to  defendant  concerning  the  threats  made 
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by  deceased,  in  his  kbsence,  what  defendant  said  to  his  wife,  in  the 
absence  of  deceased,  at  the  time  his  wife  repeated  deceased's  threats. 
Is  no  part  of  the  res  gestae,  and  is  not  competent. 

:   Uncommunlcated  Threats.     It  is  not  error  to  refuse  to 


permit  a  witness  to  testify  that  she  had  a  conversation  with  de- 
ceased at  the  time  defendant's  child  was  born,  In  which  deceased 
said  she  had  often  tried  to  get  defendant's  wife  to  produce  an 
abortion  and  destroy  the  child  and  that  she  did  not  propose  that 
such  child  should  live,  where  the  subject-matter  of  said  conversa- 
tion was  not  communicated  to  defendant. 

6.  BEMABKSOF  COUllT:  Protection  of  Wife  and  Oh^d.  Where  the 
statements  of  deceased  concerning  defendant's  child  were  incom- 
petent, because  not  communicated  to  defendant,  and  defendant's 
counsel  urged  their  competency  "on  the  theory  that  a  man  has  the 
same  right  to  protect  his  wife  and  child  that  he  has  himself," 
a  remark  by  the  court  that  "such  may  be  true,  but  the  defendant 
has  been  on  the  stand  and  dosen't  show  in  his  testimony  that  It 
was  in  the  protection  of  his  wife  and  child  that  the  shot  was  tired," 
was  not  prejudicial,  the  defendant  having  testified  that  as  deceased 
approached  him  he  thought  ahe  had  a  gun  or  something  in  her 
hand  and  he  thereupon  shot  her,  his  wife  and  child  not  being 
present. 

7.  INBTBUCTIONS:  Befusing  Defendant's.  Where  the  instructions 
given  for  the  State  clearly  and  correctly  state  all  the  l|iw  neces- 
sary for  the  jury  to  consider,  it  is  not  error  to  refuse  others  asked 
by  defendant. 

8.  EVIDENOE:  Wife  as  Witness:  Testimony  Before  Coroner:  Im- 
peachment. The  testimony  of  defendant's  wife  voluntarily  given 
before  the  coroner  may  be  used  at  the  trial,  on  cross-examination, 
for  the  purposes  of  contradiction  and  impeachment,  as  to  any  matter 
referred  to  at  the  trial;  and  it  is  not  incumbent  upon  the  State,  in 
offering  her  said  testimony-  for  such  purpose,  to  sliow  that  she  had 
been  advised  she  could  decline  to  testify,  but  a  showing  that  she 
testified  of  her  own  volition  is  made  by  a  recital,  in  the  trans- 
cribed and  signed  testimony  of  the  witnesses  at  the  inquest,  that 
she  "voluntarily  testified  as  a  witness  without  objection,  and  at 
her  own  instance  was  recalled  to  enable  her  to  give  additional 

^stimony,".  and  such  recital,  it  uncontradicted,  must  be  taken  as 
true. 

9.   :  :  :  :  As  Other  Witnesses.    The  wife  of 

defendant,  who  is  his  principal  witness  and  testifies  to  every  phase 
of  the  case,  stands  upon  the  same  plane  as  any  other  witness  and 
ig  liable  to  impeachment  in  the  same  way;  and  if  she  made  material 
statements  out  of  court  which  were  in  conflict  with  her  testi- 
mony at  the  trial,  whether  made  at  the  coroner's  inquest  or  else- 
where, the  State  is  entitled  to  use  them. 
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Appeal  from  Grundy  Circuit  Court.— J?pw.  L,  B.  Woods, 

Judge.  ' 

Affibmed. 

Lesley  P.  Rohinson,  J.  D.  Allon  and  E,  E.  Thomp- 
son for  appellant. 

(1)  The  trial  court  erred  in  refusing  defendant's 
offered  instruction  numbered  eleven  on  manslaughter 
and  erred  in  failing  and  refusing  to  instruct  properly 
on  manslaughter.  State  v.  Turner,  246  Mo.  598;  State 
V.  Conley,  255  Mo.  185;  State  v.  Wilson,  242  Mo.  481; 
State  V.  Sebastian,  215  Mo.  59;  State  v.  Hanson,  231  Mo. 
14;  State  V.  Heath,  221  Mo.  565;  State  v.  Gordon.  191 
Mo.  114;  State  v.  Vest,  254  Mo.  466;  State  v.  Grdgin,  147 
Mo.  39,  50;  State  v.  Brown,  188  Mo.  451;  State  v.  Mer- 
mann,  117  Mo.  629;  State  v.  Winsell,  98  Mo.  137;  State 
V.  Wilson,  250  Mo.  329;  State  v.  Whitsett,  232  Mo.  529; 
State  V.  Good,  271  Mo.  49;  State  t.  Beckner,  194  Mo.  299; 
State  V.  Nelson,  166  Mo.  191 ;  State  v.  Spencer,  160  Mo. 
123;  State  v.  Dorn,  202  Mo.  12;  21  Cyc.  972;  Kelly's 
Criminal  Law,  sec.  250.  (2)  The  trial  court  erred  in 
giving  the  State's  instruction  numbered  nine  on  the 
presumption  of  guilt.  State  v.  Swearingen,  269  Mo.  177 ; 
State  v.  Cole,  213  S.  W.  110;  State  v.  Stubblefield,  239 
Mo.  530;  State  v.  Garret,  207  S.  W.  784;  State  v.  Burns, 
213  S.  W.  114;  State  v.  Wansong,  217  Mo.  50,  58;  State 
V.  Frame,  204  S.  W.  8;  State  v.  Sloan,  207  S.  W.  782; 
State  V.  Little,  228  S.  W.  797.  (3)  The  trial  court  erred 
in  permitting  the  bloody  garments  of  the  deceased  to  be 
exhibited  before  the  jury,  and  erred  in  leaving  them 
before,  the  jury  during  the  afternoon  session,  and 
during  the  night  session,  and  also  during  a  portion  of 
the  morning  session  of  the  court  in  plain  view  of  a 
number  of  the  jurors  all  the  tiipe,  and  all  of  them  while 
passing  in  and  out  of  the  jurv  box.  State  v.  Porter,  276 
Mo.  388;  State  v.  Edelen,  231  S.  W.  588.    (4)    The  trial 
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court  erred  in  refusing  to  allow  the  wife  of  defendant  to 
testify  as  to  what  she  told  defendant  in  the  house  as  to  the 
threats  and  conduct  of  deceased  immediately  prior  to 
their  entering  the  house,  and  what  defendant  said  when 
starting  out  with  the  gun,  as  evidence  of  his  intentions, 
and  his  state  of  mind,  all  of  which  was  a  part  of  the 
res  gestae.  State  v.  Reaves,  195  S.  W.  1030;  State  v. 
Vest,  254  Mo.  1.  c.  466;  State  v.  Cruts,  231  S.  W.  606; 
State  V.  Anderson,  252  Mo.  98,  (5)  The  trial  court  erred 
in  refusing  defendant's  offer  of  evidence  to  the  effect 
that  on  the  day  the  baby  was  born  as  well  as  before, 
that  she  (deceased)  did  not  propose  that  the  baby  should 
live.  State  v.  Burns,  213  S.  W.  117.  (6)  (a)  The  court  erred 
in  stating  within  the  hearing  of  the  jury  that  '* defendant 
has  been- on  the  stand  and  don't  show  in  his  testimony 
that  it  was  in  the  protection  of  his  wife  and  child  the 
shot  was  fired. ^'  (b)  And  also  erred  in  making  these 
remarks  to\  counsel  for  defendant  for  objecting  to  the 
presence  of  bloody  clothes:  *'and  the  court  sees  no  rea- 
son at  this  time  in  order  to  gratify  the  wish  of  the  at- 
torney," as  being  prejudicial  to  defendant  and  counsel. 
Rose  V.  Kansas  City,  125  Mo.  App.  236;  Wright  v.  Rich- 
mond,  21  Mo.  App.  81;  State  v.  Hyde,  234  Mo.  200,  255; 
Padgett  V.  Ry.,  159  Mo.  155;  Schmidt  v.  Railroad,  149 
Mo.  283;  State  v.  Davis,  217  S.  W.  91;  Landers  v.  Rail- 
road, 134  Mo.  App.  80;  38  Cyc.  1316;  R.  S.  1919,  sec.  4037. 
(7)  The  court  erred  in  not  giving  defendant  instructions 
1,  2,  3,  4,  and  5,  and  instruction  11,  being  approved  in- 
structions, on  defendant's  theory  of  his  case,  and  erred 
in  its  attempt  to  cover  defendant's  facts  in  instructions 
asked  by  the  State.  (8)  The  trial  court  erred  in  ad- 
mitting in  evidence  the  testimony  of  Lea  Allen,  wife  of 
defendant,  taken  at  the  inquest,  and  erred  in  permitting 
the  State  to  cross-examine  her  at  the  trial  on  hfir  tes- 
timony obtained  at  the  inquest;  for  the  reason  she  was 
not  advised  that  she  may  not  testify,  having  then  no 
counsel,  but  was  placed  ot\  the  stand  by  the  coroner  (or 
State)  and  compelled  to  testify.    R.  S.  1919,  sec.  4036. 
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Jesse  W.  Barrett,  Attorney-General,    and    Albert 
Miller^    Assistant    Attorney-General,    for    respondent. 

(1)     The  court  did  not  commit  error  in  permitting  the 
bloody  garments,  worn  by  deceased  at  the  time  of  the 
killing,  to  be  brought  into  the  courtroom  and  in  permit- 
ting same  to  remain  therein  exposed  (if  exposed)  to  the 
jury's  view.  At  the  trial  of  a  case,  such  as  the  one  at 
bar,  it  is  proper  to  admit  in  evidence  and  permit  the 
jury  to  inspect  clothing  worn  by  deceased  at  the  time 
of  the  killing.  State  v.  Stair,  87  Mp.  268.  Evidence  of  this 
character  is,  in  the  discretion  of  the  court,  admissible, 
although  the  corpus  delicti  is  admitted,  to  show  the  na- 
ture of  the  wound  or  to  throw  any  relevant  light  upon 
a  material  matter  at  issue.  State  v.  Porter,  276  Mo.  387, 
396;  State  v.  Long,  209,  Mo.  366,  382;  State  v.  Miles, 
199  Mo.  530,  546;  State  v.  Thornhill,  177  Mo.  691.     (2) 
The  court  did  not  commit  error  in  admitting  in  evidence 
*the  testimony  taken    at    the    coroner's    inquest,     (a) 
Statements  made  by  a  witness  when  testifying  at  the 
coroner's  inquest  may  be  admitted  in  evidence  to  im- 
peach him.  People  v.  Bushton,  80  Cal.  160 ;  State  v.  Dixon, 
131  N.  C.  808;  People  v.  Hawley,  111  Cal.  78,  88;  State  v. 
Eddings,  71  Mo.  545;  State  v.  Jefferson,  77  Mo.  136. 
(b)     Defendant's    wife   was   not   improperly   cross-ex- 
amined at  the  trial  on  her  testimony  given  at  the  inquest. 
(3)     The  trial  court  did  not  commit  error  in  refusing 
to  admit  testimony  as  to  what  defendant  said  in  the  house 
immediately  prior  to  the  fatal  shooting.  Such  declaration 
was  self-serving  and  no  part    of  the  res  gestae.  State  v. 
Long,  201  Mo.  664,  674;  State  v.  Atchley,  186  Mo.  174, 
194;  State  v.  Holcomb,  86  Mo.  371,  378;  State  v.  Van 
Zant,  71  Mo.  541;  State  v.  Shermer,  55  Mo.  83;  Angus 
V.  State,  29  Tex.  App.  52,  61.     (4)     The  court  did  not 
commit  error  in  refusing  defendant's  offer  of  evidence 
to  the  effect  that  on  the  day  the  baby  was  born  as  well 
as  before,  deceased  said  that  she  did  not  propose  that 
this  child  should  be  raised  by  Lea  Allen.  Such  testimony 
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was  clearly  hearsay.  State  v.  Wilson,  250  Mo.  323,  329; 
State  V.  McNanara,  212  Mo.  150,  163;  State  v.  Punshon, 
124  Mo.  448,  455.  (5)  Instruction  11,  offered  by  the 
defendant  and  involving  the  subject-mattex  of  man- 
slaughter, was  properly  refused  by  the  court.  The  ex- 
istence of  malice  was  not  negatived  by  any  of  the  testi- 
mony in  the  case.  ( a )  '  *  Manslaughter ' '  is  distingui  shed 
from  murder  solely  by  the  absence  of  malice  as  a  con- 
stituent element  of  the  crime.  State  v.  Hartley,  185  Mo. 
669.  (b)  The  mere  fact  of  passion  upon  the  part  of  a 
slayer  will  not  reduce  the  homicide  from  murder  to  man- 
slaughter where  there  was  a  previous  purpose  to  kill. 
State  V.  Nelson,  101  Mo.  464;  Collins  v.  United  States,  150 
U.  S.  62,  State  v.  Pankey,  104  N.  C.  840.  (c)  Wtere  the 
existence  of  deliberate  malice  in  a  person  who  killed  an- 
other is  once  ascertained,  its  continuance  down  to  the  per- 
petration of  the  meditated  act  must  be  presumed,  unless 
there  is  evidence  to  repel  it;  there  must  be  some  evi- 
dence to  show  that  the  wicked  purpose  had  been 
abandoned.  State  v.  Johnson,  23  N.  C.  354;  State 
V.  Tilly,  25  N.  C.  424;  Eiggs  v.  State,  30  Miss.  635.  (d) 
Where  malice  is  shown  to  have  been  harbored,  and  a  fresh 
provocation  arises  to  the  party  cherishing  the  malice 
the  provocation  is  to  be  disregarded  unless  the  murder- 
ous purpose  can  bo  shown  to  have  been  abandoned  before 
the  act  was  done ;  because  where  provocation  intervenes 
between  expression  of  malice  and  the  killing,  the  pre- 
sumption is  that  the  killing  was  upon  the  malice  and  not 
upon  the  passion  produced  by  the  provocation.  State  v. 
Dettmer,  124  Mo.  426,  435;  State  v.  Wilson,  242  Mo.  481, 
502.  (6)  The  court  did  not  commit  error  in  giving  in- 
struction 9,  on  the  presumption  of  guilt.  Instructions 
in  said  form  have  been  repeatedly  approved  by  this  court. 
State  V.  Schmulbach,  243  Mo.  533 ;  State  v.  Hudspeth,  159 
Mo.  178, 195;  State  v.  Grant,  152  Mo.  57,  64.  (7)  The  mere 
statement  by  the  court  as  to  what  it  understood  a  witness 
to  testify  to  is  not  prejudicial  when  the  witness  had,  in 
fact,  testified  as  the  court  stated.  State  v.  Ethridge,  188 
Mo.  352 :  State  v.  May,  172  Mo.  630,  652 ;  State  v.  Sanders, 
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76  Mo.  35;  Traction  Co.  v.  O'Neil,  109  Va.  670;  The 
Oriental  v.  Barclay,  16  Tex.  Civ.  App.  193;  Olson. v.  Sol- 
verson,  71  Wis.  663.  (a)  Statement  by  the  court  of  the 
grounds  of  its  ruling  as  to  the  competency  of  evidence  is 
not  objectionable  as  a  comment  on  the  evidence.  State 
V.  Ruck,  196  Mo.  416,  434;  State  v.  Thomson,  155  Mo.  300. 
(8)  The  remarks  of  the  court  addressed  to  defendant's 
counsel  in  replying  to  objection  made  to  the  presence  of 
bloody  clothes : ' '  The  court  sees  no  reason  at  this  time  in 
order  to  gratify  the  wish  of  the  attorney  while  the  court 
thinks  no  harm  dorfe  by  them,  to  direct  the  sheriff  to  re- 
move them,''  is  not  reversible  error.  State  v.  Teeter,  239 
Mo.  485;  State  v.  Diiestrow,  137  Mo.  44,  88;  State  v. 
Musick,  101  Mo.  260,  273. 

RAILEY,  C— On  November  6, 1919,  the  prosecuting 
attorney  of  Grundy  County,  Missouri,  filed,  in  the  circuit 
court  of  said  county,  his  verified  information,  charging 
defendant  with  murder  in  the  first  degree.  It  is  alleged 
therein  that  defendant  feloniously,  etc.,  shot  and  killed 
Leota  Matrs,  in  said  county,  on  October  13,  1919.  On 
February  5,  1920,  defendant  waived  a  formal  arraign- 
ment and  entered  a  plea  of  not  guilty.  On  February  7th, 
1920,  after  a  trial  before  a  jury,  the  latter  returned  into 
court  the  following  verdict : 

'^We,  the  jury,  find  the  defendant  guilty  of  murder 
in  the  second  desrree,  and  assess  his  punishment  at  im- 
prisonment in  the  State  Penitentiary  for  a  term  of  ten 
years." 

Defendant,  in  due  time,  filed  motions  for  a  new  trial 
and  in  arrest  of  judgment.  Both  motions  were  overruled, 
he  was  duly  sentenced,  and  an  appeal  was  granted  him  to 
this  court. 

As  a  matter  of  convenience,  the  defendant's  ivife,  will 
be  designated  in  this  statement  as  *'Lea." 

The  testimony  on  behalf  of  respondent  tends  to  show 
substantially  the  followins:  facts:  That  defendant,  with 
the  c<msent  of  deceased,  married  the  latter 's  minor  foster 
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daughter,  called  Lea  Marrs,  who  was  then  about  fifteen 
years  of  age ;  that  after  remaining  at  the  home  of  de- 
ceased a  day  or  two  subsequently  to  said  marriage,  de- 
fendant and  wife  went  to  live  upon  a  farm  in  that  neigh- 
borhood; that  they  moved  several  times,  and  finally  lo- 
cated on  the  Tucker-Waldon  form,  near  the  town  of 
Brimson,  in  said  county;  that  on  October  13,  1919,  the 
day  of  the  killing,  deceased  lived  a  short  distance  from 
the  Waldon  farm,  and  within  the  limits  of  Brimson ;  that 
some  animosity  existed  between  defendant  and  deceased 
on  account  of  the  alleged  interference  of  the  latter  in 
defendant's  family  affairs;  that  about  midnight  of 
October  12,  1919,  appellant  wrote  and  addressed  a  letter 
to  deceased.  The  envelope  on  the  outside,  contained  the 
following:  ''Mrs.  OddieMyres,  Brimson,  Missouri."  Said 
envelope  contained  a  letter,  which  reads  as  follows : 

''Oddie:  You  have  tried  to  cause  trouble  and  it's 
going  to  stop  right  now.  I  am  w^arning  you  if  I  ever 
catch  you  put  your  foot  in  my  yard  I  will  blow  your  brains 
out,  and  I  am  going  to  see  that  Leah  stays  away  from  you. 
You  might  get  to  pay  for.  some  of  vour  talk.  • 

^ ''Frank  Allen.'' 

It  appears  that  this  letter  was  received  by  deceased 
on  October  13,  1919;  that  about  two  days  before  the  kill- 
ing. Lea  and  her  baby  were  at  the  home  of  deceased, 
where  Lea  was  doinsr  some  sewinor,  on  the  foster  mother's 
machine,  and  that  afternoon,  as  Lea  went  home,  the  de- 
ceased went  with  her  and  carried  the  baby ;  that  Lea  also 
borrowed,  on  this  occasion,  a  dress  from  deceased,  which 
is  referred  to  hereafter  in  the  testimony ;  that  on  receipt 
of  above  letter,  the  deceased  called  upon  her  neighbor, 
Mrs.  James  Bennett,  and  told  her  about  the  receipt  of 
the  letter;  that  she  was  advised  by  Mrs.  Bennett  not  to  go  , 
to  defendant's  house. 

The  evidence  tends  to  show  that  about  dusk,  on  the 
evening  of  October  13,  1919,  the  deceased,  who  had  been 
walking  with  a  cane,  on  account  of  a  wounded  knee, 
started  toward  the  defendant's  house;  that  she  was  seen 
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near /he  gate  opening  from  defendant's  premise-s  on  to 
the  public  highway;  that  shortly  after  she  reached  this 
position,  two  shots  were  fired,  and  shortly  thereafter  the 
deceased  was  found  killed,  about  twenty-five  or  thirty  feet 
from  defendant's  house,  and  near  the  above  mentioned 
gate. 

Counsel  for  defendant,  at  the  commencement  of  the 
trial,  admitted  in  open  court  that  defendant  had  shot  and 
killed  deceased. 

After  the  shooting,  defendant  remained  at  his  home, 
made  no  effort  to  escape,  and  was  taken  into  custody  by 
the  officer. 

The  foregoing  took  place  in  Grundy  County,  Mis- 
souri. 

The  evidence  in  behalf  of  appellant  took  a  wide  range 
at  the  trial,  and  it  is  too  voluminous  to  set  out  in  detail 
here.  It  tends  to  show,  in  substance,  that  he  was  a  hard 
working,  industrious  man,  and  had  a  good  reputation  for 
j)eace  and  quietude;  that  he  and  Lea  Marrs,  the  foster 
child  of  deceased  and  her  husband,  were  married  May 
26,  1918;  that  deceased  attended  the  wedding  and  gave 
her  consent  to  the  marriage ;  that  Lea 's  mother  was  dead, 
and  she  was  not  related  to  deceased ;  that  defendant  and 
his  wife  moved  to  the  Tucker-Waldon  farm  in  May,  1919 ; 
that  Melvin  Richard  Allen,  minor  child  of  defendant  and 
Lea,  was  born  March  26,  1919;  that  Lea  became  in  a 
family  way  about  one  month  after  her  marriage. 

The  testimony  of  Lea  tends  to  show,  in  substance, 
that  deceased,  who  was  shown  to  be  a  turbulent  and 
quarrelsome  woman,  became  angry  at  defendant  and  his 
wife  when  she  found  the  latter  was  ptegnant ;  that  she  in- 
sisted upon  Lea  producing  an  abortion,  to  get  rid  of  said 
child;  that  she  offered  part  of  a  parasol  to  Lea,  to  ac- 
complish this  purpose,  and  told  her  how  to  use  it ;  that  she 
furnished  L«ea  some  medicine  to  use  for  this  purpose ;  that 
she  urged  Lea  to  jump  off  of  a  chair,  or  to  accomplish  the 
purpose  in  some  other  way,  to  get  rid  of  the  child ;  that 
Lea  communicated  the  above  facts  to  her  husband;  that 
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deceased  was  opposed  to  Lea  having  children  and  re- 
peatedly said  she  would  get  rid  of  the  above  child;  that 
deceased,  on  various  occasions,  said  she  would  kill  the 
child,  as  well  as  defendant  and  his  wife ;  that  these  threats 
were  likewise  communicated  to  defendant  by  his  wife.  Lea 
further  testified  that  she  was  afraid  of  deceased,  and 
visited  her,  as  shown  by  the  evidence,  because  she  was 
afraid  not  to  do  so ;  that  she  was  afraid  deceased  would 
kill  the  child  or  herself  and  husband ;  that  these  matters 
were  likewise  communicated  to  the  defendant ;  that  after 
learning  of  these  things,  defendant  was  greatly  distressed 
in  mind  and  brooded  over  them ;  that  he  was  constantly 
in  a  de^p  study,  was  absent-minded  and  was  not  like  he 
had  been  formerly;  that  on  October  12,  1919,  when  he 
wrote  the  note  heretofore  mentioned,  he  had  been  awake 
most  of  the  night,  was  restless  and  could  not  sleep ;  that 
this  continued  until  about  two  o'clock  a.  m.,  on  the  morn- 
ing of  October  13, 1919,  when  he  wrote  deceased  the  fore- 
going note.  Lea  further  testified  that  when  deceased 
come  to  their  house  about  dusk  on  the  evening  of  October 
13,  1919,  she  told  Lea  to  bring  the  baby  out  where  she 
was,  near  the  gate ;  that  deceased  asked  her  where  she  had 
been  and,  on  being  told  that  she  had  been  to  one  of  the 
Aliens,  the  deceased  then  said,  *'Yes,  you  been  to  those 
d'n  Aliens  again  have  you,  I  thought  I  told  you  not  to  go 
about  them ; ' '  that  deceased  then  asked  for  her  dress  and 
Lea  went  after  it ;  that  she  returned  with  the  dress  and 
gave  it  to  deceased;  that  the  latter  then  started  to  take 
the  letter,  above  mentioned,  out  of  her  pocket,  and  Lea 
told  her  she  need  not  do  that,  as  she  had  already  seen 
it;  that  deceased  then  commenced  cursing  defendant, 

called  him  a  s b  and  asked  Lea  what  she  let  him  write 

that  letter  for;  that  deceased  then  said  she  came  up  to 
separate  defendant  and  his  wife;  that  if  she  could  not 
do  it  one  way,  she  could  the  other.  Lea  further  testified 
that  deceased  then  cursed  defendant,  and  after  being 
requested  by  her  to  leave,  said  he,  Lea  and  the  baby  could 
not  stay  together  another  night;  that  deceased  started 
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to  take  hold  of  the  dhild,  but  she  (Lea)  moved  away  and 
deceased  then  called  him  a  d n  little  brat;  that  de- 
ceased stood  there  talking  in  this  way,  about  fifteen  or 
twenty  minutes,  and  defendant  came  around  the  east 
comer  of  the  house;  that  deceased  then  asked  him  why 

he  wrote  that  letter,  and  called  him  a  s ^b ; 

that  he  told  her  to  go  away;  that  she  swore  again,  and 
said  she  did  not  have  to ;  that  defendant  then  asked  his 
wife  to  go  into  the  house  and  she  did  so;  that  she  (Lea) 
then  told  defendant  that  deceased  had  said  she  was  going 
to  kill  him  and  the  baby,  and  said  that  she  meant  it ;  that 
defendant  then  took  the  shotgun,  stepped  out  doors,  told 
deceased  to  go  away,  while  she  was  halloaing  and  cursing 
him;  that  she  heard  defendant  shoot  and  deceased  kept 
on  cursing  and  halloaing;  that  she  (Lea)  stepped  to  the 
door,  saw  deceased  standing  about  the  middle  of  the 
road,  quite  a  way  from  the  gate,  and  deceased  made 
a  dash  for  the  gate ;  that  she  (Lea)  stepped  right  back  and 
heard  defendant  shoot  again. 

The  appellant  testified,  in  substance,  to  practically 
ihe  same  facts  as  did  his  wife,  in  regard  to  what  occurred 
before  he  went  into  the  house  and  got  his  shotgun.  He 
also  testified  that  while  he  and  his  wife  were  at  the  gate 
with  the  deceased,  the  latter  struck  at  him  with  the  cane, 
and  threatened  to  knock  his  brains  out,  as  he  went  to  the 
house  with  his  wife ;  that  deceased  also  said  at  that  time 
that  she  was  going  to  kill  them,  and  that  was  what  she 
came  for.    The  defendant  testified  as  follows : 

**Q.  What  did  you  do  ?  A.  I  took  the  gun  out  and 
held  it  to  scare  her  away.  I  held  the  gun  in  my  hand  this 
way  (indicating)  and  she  came  over  to  the  gate  and  I 
thought  she  had  a  gun,  she  had  something  in  her  hand, 
and  I  shot  right  through  the  gate." 

He  testified,  that  he  fired  two  shots  close  together 
without  moving  the  gun ;  that  he  told  her  to  go  away ;  that 
she  swore  and  said,  **I  am  going  to  get  you,  that  is  what 
I  came  here  for." 

The  defendant  was  not  cross-examined. 
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d  his  wife  wete  the  only  parties 
the  shooting  except  the  deceased. 
Ed  on  the  scene  shortly  after  the 
lie  deceased  dead,  lying  near  the 
t  or  thirty  feet  from  defendant's 
ve  mentioned  was  lying  near  her, 
bonnet  were  close  by.  She  was 
part  of  her  chin  shot  off,  and  had 
out  any  struggle, 
witnesses  testified  that  defendant 
that  community  of  being  a  peace- 
m.  Some  of  the  defendant's  wit- 
eeased  had  the  reputation  of  being 
jlsome  woman. 

iced  in  rebuttal  the  testimony  of 
n  at  the  coroner's  inquest,  which 
did  not  relate  the  facts,  in  regard 
ated  them  at  the  trial. 
s  may  be  necessary,  as  well  as  the 
js  of  the  court,  will  be  considered 

s  court,  among  other  things,  con- 

)pellant  shall  distinctly  allege  the 
le  trial  court,  and  shall  contain  in 
ito:  (1)  A  fair  and  concise  state- 
cts  of  the  case  tvithout  reiteration, 
\rgument."  (Italics  ours.) 
appellant's  counsel  in  this  case  re- 
Bstimony,  matters  which  were  ex- 
t  is  highly  colored,  and  so  exceed- 
droughout  as  to  be  of  little  value 
y  our  statement  of  the  case.  We 
ly  read  the  transcript,  and  believe 
illy  covered  in  the  foregoing  state- 
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n.  Appellant's  first  assignment  of  error,  reads  as 
follows : 

**The  trial  court  erred  in  refusing  defendant's  of- 
^^  fered  instruction  numbered  eleven  on  man- 

^'  slaughter  and  erred  in  failing  and  refusing 
to  instruct  properly  on  manslaughter." 

The  above  instruction  reads  as  follows : 

**The  court  instructs  the  jury  that  if  you  believe 
from  the  evidence  that  the  defendant  intentionally  shot 
and  killed  Leota  Marrs  whilst  in  a  violent  passion  sudden- 
ly aroused,  by  reason  of  the  said  Leota  Marrs  having 
assaulted  and  struck^defendant  with  a  cane,  and  by  mak- 
ing violent  threats  to  kill  defendant  or  his  child,  and  by 
making  contemptuous  and  insulting  gestures  toward  de- 
fendant, and  that  said  shooting  was  not  in  self-defense, 
as  defined  in  other  instructions  given,  and  was  not  done 
with  malice  but  was  the  result  of  such  passion,  then  you 
will  find  the  defendant  guilty  of  manslaughter  in  the 
fourth  degree  and  assess  his  punishment,  at  imprison- 
ment in  the  penitentiary  for  two  years,  or  by  imprison- 
ment in  the  county  jail  not  less  than  six  months,  or  by 
a  fine  of  not  less  than  five  hundred  dollars,  or  by  both 
a  fine  of  not  less  than  one  hundred  dollars  and  imprison- 
ment in  the  county  jail  not  less  than  three  months. " 

A  large  number  of  Missouri  cases  are  cited  in  sup- 
port of  above  contention.  We  have  carefully  examined 
each  of  said  cases,  and  do  not  find  that  any  of  them  go 
to  the  extent  of  holding  that  an  instruction  on  manslaugh- 
ter should  have  been  given  where  the  circumstances  sur- 
rounding the  transaction  were  like  those  in  the  case  be- 
fore us. 

The  facts  in  this  case  have  been  very  fully  stated, 
and  need  only  be  referred  to  in  a  general  way. 

It  stands  admitted  that  defendant,  less  than  twenty- 
four  hours  before  killing  deceased,  wrote  her  a  letter,  in 
which  he  said:  **I  am  warning  you  if  I  ever  catch  you 
put  your  foot  in  my  yard  I  will  blow  your  brains  out." 
The  wife  of  defendant  testified  that  she  had  communi- 
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cated  to  defendant,  before  the  killing,  the  various  threats 
and  conduct  of  deceased  heretofore  mentioned.  The  above 
letter  clearly  indicated  malice  aforethought,  and  must  be 
so  construed  in  considering  the  law  relating  to  manslaugh- 
ter. Taking  the  testimony  of  defendant,  as  to  what  oc- 
curred at  the  time  of  the  shooting,  and  immediately  prior 
thereto,  in  connection  with  the  letter  aforesaid,  we  are 
of  the  opinion  that  he  was  not  entitled  to  an  instruction 
on  manslaughter.  After  warning  deceased  that  he  would 
blow  her  brains  out,  if  found  on  his  premises,  he  dis- 
covered her  in  a  few  hours  thereafter,  standing  in  the 
highway,  near  his  gate,  twenty-five  or  thirty  feet  from 
the  house,  but  not  on  his  premises.  At  the  request  of  de- 
ceased, defendant's  wife  came  out  near  the  gate  with  her 
child  in  her  arms  and  remained  there  fifteen  or  twenty 
minutes  listening  to  the  talk  and  threats  of  deceased.  It 
is  not  claimed,  that  the-  latter  made  any  effort  to  assault 
the  wife  or  child  with  the  cane  which  she  held  in  her  hand 
before  defendant  appeared  upon  the  scene.  Appellant 
testified  that  deceased  was  making  threats  against  his 
wife,  his  child  and  himself  after  he  approached  the  gate 
where  they  were  standing.  He  then  describes  what  oc- 
curred there,  as  follows : 

'^Well,  I  come  around  the  comer  of  the  house  there; 
I  seen  Lea  and  Mrs.  Marrs  standing  out  there  west  of 
the  house  there  by  the  fence,  and  Lea  was  on  the  inside 
of  the  fence  and  Mrs.  Marrs  was  standing  on  the  outside 
and  she  was  cussing,  I  heard  her  say  *G— d  d — n  him, 
Lea,'  and  she  said  to  me,  'D— n  you,  you  thought  you 
would  keep  me  away  from  here  writing  that  letter,  didn't 
you,'  and  I  said,  'Go  on  away  and  let  us  alone,'  and  she 
had  her  cane  in  her  hand  and  waved  it  over  her  head  and 
said,  *G— d  d — n  you,  I  am  going  to  settle  this;'  I  said, 
'Come  on  Lea  and  go  to  the  house,'  and  she  said,  'Don't 
you  go,  Lea, '  and  I  had  the  hammer  in  my  hand  and  I  laid 
it  down  and  I  went  to  where  Lea  was  and  said,  'Come  on 
in  the  house.  Lea,'  and  she  said,  'Don't  you  go,  Lea,'  and 
I  laid  my  hand  on  Lea 's  shoulder  and  she  struck  at  me 
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with  the  cane  and  hit  me  on  the  hand,  and  she  said,  *I 
will  knock  your  dam  brains  out,^  and,  as  we  went  to  the 
house  Lea  said  she  was  going  to  kill  us  and  she  [deceased] 
said,  Ton  are  darn  right  I  am  going  to,  that^s  what  I' 
come  up  here  for.*  *'  Thereupon  the  defendant,  his  wife 
and  child  went  into  the  house  ^nd  left  deceased  still  stand- 
ing in  the  highway.  The  deceased  had  no  gun  or  other 
weapon  except  the  cane  heretofore  mentioned.  She  did 
not  enter  defendant's  premises  and  made  no  effort  to 
enter  defendant's  house.  While  matters  were  in  this 
shape,  the  defendant  voluntarily  resumed  hostilities,  by 
leaving  the  house  with  a  double-barreled  shotgun,  and 
shooting  deceased  twenty-five  or  thirty  feet  distant  twice, 
without  moving  his  gun,  although  she  was  still  upon  the 
highway. 

Even  if  it  be  conceded  that  the  acts  and  conduct  of 
deceased  before  defendant  and  his  family  entered  the 
house  were  suflBcient  provocation  to  arouse  his  passion 
at  that  time,  yet,  he  then  made  no  effort  to  assault  de- 
ceased or  do  her  bodily  harm.  On  the  contrary,  he  re- 
tired with  his  family  to  a  place  of  security,  and  without 
being  moved  by  sudden  heat  of  passFon  voluntarily  re- 
turned to  the  scene  of  conflict  for  the  evident  purpose  of 
shooting  his  former  antagonist,  as  indicated  in  the  letter 
heretofore  mentioned.  The  acts  and  conduct  of  deceased 
at  the  time  and  place  of  shooting,  as  well  as  prior  thereto 
were  insufficient  to  warrant  the  court  in  giving  defend- 
ant's instruction  11,  or  any  other  instruction  upon  the 
subject  of  manslaughter.  [State  v.  Liolios,  285  Mo.  1,  225 
S.  W.  1.  c.  946;  State  v.  Hostetter,  222  S.  W.  (Mo.)  1.  c. 
755;  State  v.  Stenzel,  220  S.  W.  (Mo.)  1.  c.  883-4;  State 
V.  Davis,  217  S.  W.  (Mo.)  1.  c.  92-3;  State  v.  Jones,  217 
S.  W.  (Mo.)  22-3;  State  v.  Stewart,  278  Mo.  1.  c.  184-5,  2r^ 
S.  W.  853;  State  v.  Burns,  278  Mo.  1.  c.  449,  213  S.  W.  1. 
c.  116;  State  v.  Borders,  199  S.  W.  (Mo.)  1.  c.  183;  State 
V.  Vest,  254  Mo.  1.  c.  464-8;  State  v.  Bostwick,  245  Mo. 
483;  State  v.  Barrett,  240  Mo.  1.  c.  169;  State  v.  Sharp, 
233  Mo.  1.  c.  290.] 

290  Mo.— 18 
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The  trial  court  committed  no  error  in  refusing  to  in- 
struct upon  manslaughter. 

III.    In  appellant's  second  assignment  of  error  it  is 
said:  ''The  trial  court  erred  in  giving  the  State's  instruc- 
tion numbered  iiine  on  the  presumption  of 
guilt. '' 

The  insti^ction  complained  of  supra,  and  the  one 
given  in  State  v.  Little,  228  S.  W.  1.  c.  797,  cited  by  appel- 
lant, are  so  nearly  alike  that  we  have  deemed  it  appropri- 
ate to  set  them  out  in  juxtaposition,  as  follows : 


Presumption. 


LITTLE  CASE. 

^'5.  The  court  instructs 
the  jury  that  he  who  will- 
fully, that  is,  intentionally, 
uses  upon  another  at  some 
vital  part,  a  deadly  weapon, 
such  as  a  shotgun  loaded 
with  gunpowder  and  leaden 
balls,  must  in  the  absence 
of  qualifying  facts  be  pre- 
sumed to  know  that  the  ef- 
fect is  likely  to  be  death, 
and  knowing  this  must  be 
presumed  to  intend  death, 
which  is  the  probable  and 
ordinary  consequence  of 
such  an  act;  and  if  such 
deadly  weapon  is  used  with- 
out just  cause  or  provo- 
cation, he  must  be  pre- 
sumed to  do  it  wickedly  or 
from  a  bad  heart.  ^' 


PRESENT  CASE. 

**9.  The  court  instructs 
the  jury  that  he  who  wil- 
fully, that  is  intentionally, 
uses  upon  another  at  some 
vital  point,  a  deadly 
weapon,  such  as  a  shotgun 
loaded  with  powder  and 
leaden  bullets,  must  in  the 
absence  of  qualifying  facts, 
be  presumed  to  know  that 
the  effect  is  likely  to  pro- 
duce death,  and  knowing 
this,  must  be  presumed  to 
intend  death  as  the  proba- 
ble and  ordinary  conse- 
quence of  such  an  act ;  and, 
if  such  deadly  weapon  is 
used  without  just  cause  or 
provocation,  as  defined  in 
other  instructions,  he  must 
be  presumed  to  do  it 
wickedly  and  from  a  bad 
heart." 


The  correctness  of  said  Instruction  5  was  vigorously 
challenged  by  counsel  for  Little  in  the  oral  argument  be- 
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fore  this  court,  in  their  original  brief,  and  in  their  brief 
on  motion  for  rehearing.  The  matter  was  fully  con- 
sidered by  this  court  in  State  v.  Little,  228  S.  W.  1.  c. 
797,  and  the , correctness  of  said  Instruction  5  sustained, 
in  respect  to  facts  similar  to  those  before  us  here. 
Numerous  authorities  are  cited  in  the  Little  case  in  sup- 
port of  the  conclusion  there  reached.  The  main  authori- 
ties relied  on  by  appellant  here  were  presented  to  the 
court  in  the  Little  case  and,  hence,  we  do  not  deem  it  nec- 
essary to  discuss  this  subject  further. 

Said  assignment  is  accordingly  overruled. 

IV.    Appellant 's  third  assignment  charges  the  court 

with  error  in  permitting  the  bloody  garments  of  deceased 

to  be  exhibited  before  the  jury,  and  in  per- 

SiSdy  ^cio^^^       mitting  them  to  remain  there  in  plain 

\dew  of  the  jury,  etc. 

We  are  referred  to  the  page*  of  transcript  where  ap- 
pellant's  counsel  interposed  an  objection  of  the  above 
nature,  but  the  record  recites  the  following : 

**By  the  Court  :  The  court  is  of  the  opinion  that  the 
clothes  objected  to  are  not  within  the  sight  of  the  jury 
and  haven't  been  as  they  passed  in  and  out,  and  even  the 
ones  that  had  blood  on  the  attorney  objected  to  are 
covered  by  the  bonnet  and  clothing  that  had  no  blood  on 
it.''  The  above  statement  of  the  trial  court  recites  that 
Ihe  garments  of  deceased  were  not  exhibited  in  the 
presence  of  the  jury  during  the  progress  of  the  trial  and, 
furthermore,  that  the  part  which  was  blood-stained  had 
been  covered  with  other  garments  on  which  there  was  no 
blood.  The  court  thereupon  had  said  garments  removed, 
and  there  was  no  further  controversy  over  this  matter. 
After  carefully  reading  the  transcript,  we  are  satisfied 
that  no  injustice  was  done  the  defendant  in  respect  to 
above  matter. 

The  facts  in  the  case  of  State  v.  Edelen,  288  Mo.  160 
and  following,  were  Entirely  unlike  those  in  the  case  be- 
fore us.  In  the  Edelen  case,  the  clothes  of  the  prose- 
cutrix were  dramatically  exhibited  as  a  part  of  the  cross- 
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examination  in  such  manner  as  to  brow-beat  the  defend- 
ant and  prejudice  the  jury  against  him.  In  this  case-,  it 
is  undisputed  that  defendant  wrote  the  letter  threatening 
to  kill  deceased  if  she  came  upon  his  premises,  and  that 
he  shot  and  killed  the  deceased  under  the  circumstances 
heretofore  stated.  The  jury  found  the  defendant  guilty 
and  gave  him  the  lowest  punishment  which  could  be  in- 
flicted under  the  instructions  of  the  court.  There  is 
nothing  in  the  record  tending  to  show  that  any  improper 
use  was  made  of  deceased's  clothing,  or  that  the  jury 
was  in  any  manner  prejudiced  against  appellant.  On  the 
contrary,  considered  from  any  viewpoint,  we  are  of  the 
opinion  that  the  trial  court  committed  no  error  of  which 
the  defendant  can  complain  in  respect  to  above  assign- 
ment. 

V.    The  fourth  assignment  of  error  reads  as  follows : 

**The  trial  court  erred  in  refusing  to  allow  the  wife 
of  defendant  to  testify  as  to  what  she  told  defendant 
in  the  house  as  to  the  threats  and  conduct  of  deceased 
immediately  prior  to  their  entering  the  house, 
and  what  defendant  said  when  starting  out 
with  the  gun,  as  evidence-  of  his  intentions,  and  his  state 
of  mind,  all  of  which  was  a  part  of  the  res  gestae/' 

The  court  did  not  refuse  to  permit  the  wife  to  state 
what  she  said  before  they  entered  the  house,  nor  what 
she  said  after  entering  same.  On  the  contrary,  she  testi- 
fied as  follows : 

**Q.  What  did  you  say  after  you  got  in  the  house! 
A.  I  says,  'Frank,  she  said  she  come  to  kill  you  and  the 
baby,  and  she  means  it.'  '' 

The  trial  court  not  only  admitted  the  above  testi- 
mony, but  likewise  permitted  both  defendant  and  his  wife 
to  testify  as  to  what  deceased  said  before  they  entered  the 
house,  including  the  above  statement.  This  part  of  said 
assignment  is  absolutely  devoid  of  merit. 

The  further  point  made  in  respect  to  the  above  as- 
signment of  error  relates  to  the  action  of  the  court  in 
refusing  to  permit  the  wife  to  testify  as  to  what  defend- 
ant said  after  they  got  in  the  house.    The  State  objected 
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to  the  wife  testifying  as  to  what  the  defendant  said  in 
the  house.    Thereupon 'the  following  occurred: 

'By  Mb.  Ai^len:  /  don't  think  we  are  entitled  to 
what  he  said,  but  what  she  said  to  him/'  (Italics  ours.) 

Ajside  from  the  admission  of  defendant's  counsel 
in  open  court  that  this  proffered  teistimony  was  incom- 
petent, the  law  is  too  well  settled  for  discussion  that  the 
self-serving  declarations  of  the  defendant,  outside  the 
presence  of  deceased,  are  no  part  of  the  res  gestae,  and 
are  incompetent  for  any  purpose.  Especially  so,  in  a  case 
of  this  character,  where  both  husband  and  wife  were  per- 
mitted to  testify  fully  as  to  all  that  occurred  in  the 
presence  of  deceased.  Self-serving  declarations  like 
those  sought  to  be  elicited  in  this  case  in  the  absence  of 
deceased,  are  incompetent  in  either  a  civil  or  criminal 
case.  [O'Day  v.  Annex  Realty  Co.,  191  S.  W.  (Mo.)  1.  c. 
46  and  cases  cited;  State  v.  Cruts,  288  Mo.  107,  231  S.  W. 
1.  c.  605-6;  State  v.  Bums,  278  Mo.  441,  213  S.  W.  1.  c. 
116;  State  v.  Reeves,  195  S.  W.  (Mo.)  1030;  State  v.  An- 
derson, 252  Mo.  1.  c.  89.;  State  v.  Long,  201  Mo.  1.  c.  674; 
State  V.  Atchley,  186  Mo.  1.  c.  194;  State  v.  Maguire,  113 
Mo.  670;  State  v.  Holcomb,  86  Mo.  1.  c.  378;  Stdte  v.  Van 
Zant,  71  Mo.  1.  c.  543-4.]  The  above  assignment  is  over- 
ruled. • 

VT.  The  fifth  assignment  of  error  is  couched  in  the 
following  language : 

**The  trial  court  erred  in  refusing  defendant's  of- 

fer  of  evidence  to  the  effect  that,  on  the 

^ncoBMaunicated    ^^^  ^j^^  habj  was  bom,  as  well  as  before, 

she  (deceased)  did  not  propose  that  the 
baby  should  liv®'' 

In  support  of  this  assie^iment,  we  are  referred  to 
the  testimony  of  Mrs.  Annis  Hall,  who  testified  that  de- 
ceased had  the  reputation  of  being  a  quarrelsome  woman. 
The  witness  was  then  asked  if  she  had  a  conversation 
witb  deceased  a  few  days  after  the  b^by  was  born.  She 
answered  that  she  had  a  conversation  with  her  on  the  day 
it  was  born.  She  was  then  asked  to  state  the  conver- 
sation, and  the  State's  objection  thereto  was  sustained. 
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Thereupon,  counsel  had  the  record  show  that  he  offered 
to  prove  by  said  witness  that  she  had  a  conversation  with 
deceased  on  the  ^ay  said  baby  was  born;  that  she  told 
witness  she  had  tried  at  numerous  times  to  get  defend- 
ant's wife  to  produce  an  abortion  and  destroy  said  child; 
that  she  also  told  the  witness,  that  she  did  not  propose 
that  said  child  should  be"  raised  by  Lea  Allen.  Counsel 
asserted  that  this  testimony  was  offered  to  show  the 
hostile  feeling  deceased  had  toward  Lea  and  said  child. 
It  was  not  claimed  that  the  subject-matter  of  this  con- 
versation, if  it  ever  occurred,  was  communicated  to  de- 
fendant or  in  any  manner  operated  on  his  mind  at  the 
time  he  killed  deceased.  The  testimony  of  defendant's 
wife,  as  to .  the  threats,  acts  and  conduct  of  deceased 
about  the  date  of  the  birth  of  said  child,  and  at  other 
times,  was  admitted  in  evidence,  because  she  testified 
said  matters  were  communicated  by  her  to  defendant  and, 
hence,  was  proper  in  considering  the  i)rovocation  which 
defendant  had  in  mind  at  the  time  of  the  killing.  The 
acts  and  declarations  of  deceased  communicated  to"  de- 
fendant, as  well  as  what  she  said  in  his  presence,  were 
given  in  evidence  without  objection  before  the.  jury.  The 
witness  testified  as  to  the  general  reputation  of  deceased 
and  was  properly.precluded  from  going  into  specific  acts 
for  the  purpose  of  showing  her  quarrelsome  or  turbulent 
disposition.  What  we  said  in  State  v.  Burns,  278  Mo.  441, 
213  S.  W.  117,  is  no  authority  for  the  admission  of  the 
above  testimony  rejected  by  the  court.  The  court  com- 
mitted no  error  in  res]f)ect  to  the  above  assignment.  [State 
V.  Wilson,  250  Mo.  323;  State  v.  McNamara,  212  Mo.  150; 
State  V.  Punshon,  124  Mo.  1.  c.  457;  State  v.  Curtis,  70 
Mo.  1.  c.  597.]  • 

VII.    Appellant's  sixth  assignment  (a)  reads  as  fol- 
lows : 

*^The  court  erred  in  stating  within  the  hearing  of 

the  jury  that:  'Defendant  has  been  on  the 

courT^^  °^     stand  and  don 't  show  in  his  testimony  that,  it 

was  in  the  protection  of  his  wife  and  child 

the  shot  was  fired.'  " 
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We  are  referred  by  counsel  in  their  brief,  to  the  testi- 
mony of  Mrs.  Cordia  Allen  on  this  subject.  Witness  was 
asked  to  state  if  she  had  ever  heard  deceased  say  any- 
thing about  the  baby.  The  State's  objection  to  this  ques- 
tipn  was  properly  sustained,  as  shown  in  the  preceding 
paragraph  of  this  opinion.  Thereupon,  the  following 
occurred : 

**By  Mr.  Allen:  I  believe  that's  competent,  your 
honor,  on  the  theory  that  a  man  has  the  same  right  to 
protect  his  wife  and  child  that  he  has  himself. 

^*By  the  Court:  That  might  be  true  but  the  de- 
fendant has  been  on  the  stand  and  don't  show  in  his  testi- 
mony that  it  was  in  the  protection  of  his  wife  and  child 
the  shot  was  fired.     . 

.  **By  the  Court:  Those  remarks  of  the  court  are 
simply  indicating  to  you  why  the  court  thought  the  evi- 
dence not  compete^t." 

The  evidence  sought  to  be  elicited  from  the  above 
witness  was  incompetent  as  stated  in  the  previous  para- 
graph. After  the  court  had  ruled  adversely  to  defend- 
ant, his  counsel  still  insisted  on  arguing  the  question 
with  the  court,  and  the  statement  complained  of  simply 
reflected  thie  views  of  the  court  as  to  the  incompetency 
of  said  testimony.  The  defendant  was  examined  in  his 
own  behalf,  but  was  not  cross-examined  by  the  State. 
He  made  no  explanation  of  the  letter  he  had  written  de- 
ceased, and  did  not  testify  at  the  trial  he  had  killed  her 
to  protect  his  wife  or  child.  On  the  contrary,  when  asked 
by  his  counsel  as  to  what  he  did  after  leaving  the  house, 
he  said : 

**I  took  the  gun  outf  and  held  it  to  scare  her  away, 
I  held  the  gun  in  my  hand  this  way  (indicating)  and  she 
came  over  to  the  gate  and  I  thought  she  had  a  gun,  she 
had  something  in  her  hand,  and  I  shot  right  through  the 
gate."  The  wife  and  baby  were  then  in  the  house  and 
were  in  no  immediate  danger  from  deceased. 

As  heretofore  stated,  the  testimony  offered  was 
properly  excluded,  and  the  reason  assigned  by  the  court 
for  adhering  to  its  former  ruling  affords  no  ground  for 
disturbing  the  verdict  in  this  case. 
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Under  sub-proposition  **b"  in  defendant's  assign- 
ment of  errors  complaint  is  made  as  to  certain  state- 
ments of  the  court  in  reference  to  the  request  of  defend- 
ant's  counsel  to  have  the  clothes  of  deceased  removed 
from  the  presence  of  the  jury. 

After  most  of  the  testimony  had  been  heard,  Mr. 
Thompson,  in  behalf  of  defendant,  renewed  his  objec- 
tion to  the  alleged  presence  of  deceased's  bloody  cloth- 
ing, etc.,  before  the  jury.  Counsel  for  the  State  asserted 
that  the  things  objected  to  were  not  within  the  sight  or 
knowledge  of  the  jury.  Thereupon,  the  following  oc- 
curred : 

'*By  the  Coubt:  The  court  is  of  the  opinion  that  the 
clothes  objected  to  are  not  within  the  sight  of  the  jury 
and  havenH  been  as  they  passed  in  and  out,  and  even  the 
ones  that  had  blood  on  the  attorney  objected  to  are 
covered  by  the  bonnet  and  clething  that  had  no  blood  on 
it,  and  that  the  court  sees  no  reason  at  this  time,  in  order 
to  gratify  the  wish  of  the  attorney  while  the  court  thinks 
no  harm  done  by  them,  to  direct  the  sheriff  to  remove 
them  from  the  court  room." 

On  the  record  before  us  we  are  bound  to  assume  that 
the  recital  of  the  court  as  to  deceased's  clothing  is  true. 
We  are  urged,  however,  to  reverse  and  remand  the  case 
because  the  court  said  the  garments  would  be  moved  to 
gratify  counsel  making  the  above  objection.  In  other 
words,  the  court,  in  legal  effect  held  that  the  garments 
complained  of  were  not  in  the  presence  of  the  jury,  but  to 
please  or  satisfy  counsel  the  garments  would  be  removed 
from  the  court  room. 

The  authorities  cited  in  appellant's  brief  in  support 
of  above  contention  are  not  in  point.  In  our  opinion  the 
above  assignment  is  devoid  of  merit. 

VIII.  Defendant 's  seventh  assignment  of  error  reads 
as  follows : 

**The  Court  erred  in  not  giving  defendant's  instruc- 
tions 1,  2,  3,  4  and  5,  and  instruttion  11,  being  approved 

,  ^    _,  instructions,   on  defendant's   theory   of  his 

Instructions.  j-i-'x        j.j.  j    i  t 

ease,  and  erred  in  its  attempt  to  cover  de- 
fendant's facts  in  instructions  asked  by  the  State." 
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Instruction  11,  mentioned  in  this  assignment,  relates 
to  manslaughter,  and  was  properly  refused  for  the 
reasons  heretofore  assigned  under  proposition  two  of 
this  opinion.  ^ 

Without  stopping  to  consider  in  detail,  instructions 
numbered  1,  2,  3, 4  and  5',  asked  by  defendant  and  recused 
by  the  court,  some  of  which  are  too  argumentative  in 
form,  we  are  of  the  opinion  that  upon  a  careful  consider- 
ation of  instructions  2,  10, 11,  12, 16  and  17,  given  by  the 
court,  they  clearly  and  correctly  stated  all  the  law  that 
was  necessary  for  the  jury  to  consider,  in  passing  upon 
the  matters  covered  by  defendant's  refused  instructions 
1,  2,  3,  4  and  5.  Where  necessary  and  proper  instructions 
are  given,  as  in  this  case,  the  trial  court  committed  no 
error  in  refusing  others  relating  to  the  same  subject. 
[State  V.  Howard,  231  S.  W.  (Mo.)  255;  State  v.  Dooms, 
280  Mo.  84,  217  S.  W.  I.e.  47;  State  v.  Cole,  213  S.  W. 
(Mo.)  1.  c.  113;  State  v.  Bowman,  278  Mo.  492,  213  S.  W. 
1.  c.  65;  State  v.  Mastin,  277  Mo.  495,  211  S.  W.  1.  c.  18; 
State  V.  Jones,  276  Mo.  1.  c.  301,  207  S.  W.  793;  State  v. 
Rose,  271  Mo.  1.  c.  28, 195  S.  W.  1013;  State  v.  Guinn,  174 
Mo.  680.] 

We  have  examined  with  great  care,  not  only  the  in- 
structions above  mentioned,  but  all  of  those  given  to  the 
jury.  We  are  of  the  opinion  that  they  properly  declare 
the  law,  and  presented  defendant's  defenses  to  the  jury 
in  a  fair  and  liberal  manner. 

IX.  Appellant 's  eighth  assignment  of  error  reads  as 
follows : 

''The  trial  court  erred  in  admitting  in  evidence  the 
testimony  of  Lea  Allen,  wife  of  defendant,  taken  at  the 
inquest  and  erred  in  permitting  the  State  to  cross-ex- 
amine her  at  the  trial  on  her  testimony  ob- 
at^Suert.  tained  at  the  inquest ;  for  the  reason  she  was 
not  advised  that  she  may  not  testify,  having 
then  no  counsel,  but  was  placed  on  the  stand  by  the  cor- 
oner (or  State)  and  compelled  to  testify." 

It  may  be  conceded,  that  under  Section  4036,  Revised 
Statutes  1919,  the  wife  of  defendant  could  not  have  been 
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compelled  to  testify  as  a  witness  before  the  coroner.  If, 
however,  she  testified  of  her  own  volition,  she  was  liable 
to  cross-examination,  as  to  any  matter  referred  to*  by 
.  her  and  was  liable  to  contradiction  and  impeachment, 
as  any  other  witness  in  the  casg-.  Chapter  48,  Revised 
Stati»tes  1919,  authorized  the  coroner  to  hold  the  inquest 
over  the  death  of  Leota  Marrs.  Section  5929,  Revised 
Statutes  1919,  required  that  the  testimony  taken  at  said 
inquest  should  be  taken  down  in  writing  and  subscribed 
by  the  witnesses.  It  camiot  be  presumed,  in  the  absence 
of  evidence  on  that  subject,  that  the  coroner  compelled 
defendant's  wife  to  testify  against  her  consent.  The 
State  in  rebuttal  oflFered  in  evidence  the  testimony  of  de- 
fendant's wife  taken  before  the  coroner  to  contradict  the 
testimony  given  by  her  at  the  trial  of  this  case.  This 
was  objected  to  by  defendant 's  counsel,  for  the  reason 
that  no  showing  had  been  made  to  the  effect  that  Mrs. 
Allen  had  been  advised  she  could  decline  to  testify.  There- 
upon counsel  for  the  State  said  she  had  been  so  advised 
and  voluntarily  asked  permission  to  go  back  on  the  stand, 
where  she  gave  additional  testimony.  The  evidence  be- 
fore the  coroner  was  then  read  and,  among  other  things, 
recites,  at  the  commencement  thereof,  that  Lea  Allen 
was  **  first  advised  and  warned  that  she  need  not  answer 
any  questions  or  make  any  statements  which  might  in- 
criminate her  husband,  Frank  Allen."  Thereupon,  coun- 
sel for  defendant  asl^ed  to  have  the  above  statement 
stricken  out,  as  it  was  no  part  of  the  testimony,  etc.  This 
request  was  overruled. 

The  record  shows  that  Lea  Allen  voluntarily  lesti- 
fied  as  a  witness  without  objection,  and  at  her  own  in- 
stance was  recalled  to  enable  her  to  give  additional  testi- 
mony in  the  case.  We  are,  therefore,  of  the  opinion  that 
the  court  was  within  the  law,  in  permitting  Lea  Allen 
to  be  cross-examined  as  to  her  statements  before  the 
coroner ;  and  committed  no  error  in  permitting  the  testi- 
mony of  defendant's  wife  before  the  coroner  to  be  read 
in  evidence,  for  the  purposes  of  impeachment,  regardless 
of  the  above  recital,  as  it  cannot  be  presumed,  in  the  ab- 
sence of  evidence  on  the  subject,  that  the  coroner  as  a 
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public  officer  violated  the  statute  In  compelling  the  wife 
to  testify  illegally.  [Wells  v.  WeUs,  213  S.  W.  1.  c.  833 
and  cases  cited.] 

(a)  Aside,  however,  from  the  foregoing,  as  defend- 
ant's wife  was  the  principal  witness  at  the  trial  in  his 
behalf,  and  testified  as  to  every  phase  of  the  case  under 
consideration,  she  stood  upon  the  same  plane  as  any  other 
witness  in  the  case,  and  was  liable  to  impeachment  in  the 
same  way.  If  she  made  material  statements  out  of  court, 
which  were  in  conflict  with  what  she  said  at  the  trial,  re- 
lating to  the  merits  of  the  controversy,  the  State  was 
entitled  to  show  the  same,  whether  made  before  the  coro- 
ner or  elsewhere.  [State  v.  Smith,  228  S.  W.  (Mo.)  1.  c. 
1061;  State  v.  Drew,  213  S.  W.  (Mo.)  1.  c.  107;  State  v. 
Ivy,192S.  W.  (Mo.)  733.] 

X.    We  have  read  the  entire  record  and  briefs  in  this 
dase  with  a  great  deal  of  care,  and  have  reached  the  con- 
elusion  that  the  case  was  well  tried,  without 
any  error  of  which  defendant  can  legall^  com- 
plain, and  that  he  was  convicted  upon  substantial  evi- 
dence by  a  fair  and  impartial  jury. 

The  judgment  below  is  accordingly  affirmed.  White 
and  Reeves,  CC,  concur. 

PER  CURIAM :— The  foregoing  opinion  of  Railey, 
C,  is  hereby  adopted  as  the  opinion  of  the  court.  All 
of  the  judges  concur  y  David  E,  Blair,  J.,  in  separate 
opinion. 

DAVID  E.  BLAIR,  J. — I  concur  in  the  majority 
opinion.  I  think  this  is  a  proper  case  for  an  instruction 
on  the  presumption  of  malice  arising  from  the  intentional 
use  of  a  deadly  weapon  upon  another  at  some  vital  part, 
for  the  reason  that  defendant  admitted  the  intentional 
use  of  such  weapon,  but  claimed  justification  and  there 
were  no  eyewitnesses,  except  the  defendant  and  his  wife, 
the  latter  not  being  a  competent  witness  against  him. 

On  more  mature  consideration  I  am  inclined  to  think 
this  sort  of  instruction  was  not  proper  in  the  case  of 
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State  V.  Little,  228  S.  W.  1.  c.  797,  cited  and  approved  in 
the  majority  opinion,  for  the  reason  that  the  person  there 
assaulted  survived  the  attack  and  he  and  his  wife  testi- 
fied at  the  trial  to  all  that  took  place  at  the  time  of  the 
shooting.  When  the  facts  were  developed  by  eyewit- 
ne-sses  there  was  no  room  for  the  indulgence  of  any  pre- 
sumption of  malice  on  the  part  of  defendant  by  the  use 
of  a  deadly  weapon. 


CHAELES  C.  ORTHWEIN,  Appellant,  v.  WILLIAM 
H.  NOLKER,  Administrator, 

Dlyifllon  Two,  Noyember  19,  1921. 

1.  NfBGOTIABLE  NOTE:  Parol  ETldence  That  Indorser  was  Maker. 
In  Ae  absence  of  words  written  on  the  Instrument  indicating  to 
the  contrary,  the  legal  effect  of  a  blank  indorsement  upon  a  note 
cannot  be  changed  or  varied  by  evidence  from  other  sources.  Where 
a  person  signed  a  note  on  the  back  thereof,  not  as  maker,  drawer 
or  acceptor,  he  must  be  deemed  an  indorser,  and  parol  evidence 
to  show  he  waa  in  fact  a  maker  is  incompetent. 

2.  ■■ — :  Presentment  and  Notice:  Waiver.    If  the  indorser  of  a  note 

knew  that  the  maker,  a  corporation,  could  not  or  would  not  pay 
it  at  maturity  and,  with  such  knowledge  prior  to  the  time  present- 
ment of  the  note  to  the  company  for  payment  and  notice  of  dis- 
honor to  him  were  required,  agreed  to  pay  the  note  or  otherwise 
take  care  of  it,  if  the  payee  would  wait  until  after  the  time  for 
presentment  for  payment  and  notice  for  dishonor  would  necessarily, 
because  of  his  request,  be  past,  he  should  be  held  to  have  waived 
the  requirement  for  presentment  and  notice. 

3.   :  Agent:  Competent  Witness:  One  Party  Dead.    An  agent  of 

one  of  the  parties  to  the  contract  or  cause  of  action  in  issue  and 
on  trial  is  a  competent  witness  notwithstanding  the  death  of  the 
other  party  to  such  contract.  The  agent  of  the  deceased  payee  of 
a  negotiable  note  is  a  competent  witness,  in  a  suit  against  the 
administrator  of  a  deceased  indorser,  to  testify  to  facts  which  con- 
stitute a  waiver  by  such  indorser  of  a  presentment  of  such  note  at 
Its  maturity  to  the  maker  for  payment  and  of  notice  of  dishonor. 
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Appeal  from  St.  Louis  City  Circuit  Court. — Hon.  Vital 
W.  Garesche,  Judge. 

Reversed  and  remanded. 

Shepard  Barclay  for  appellant. 

(1)  The  burden  of  proof  to  show  facts  which  might 
render  a  witness  incompetent  rests  upon  those  who  as- 
sert incompetency;  for  all  witnesses  *'are  presumed  to  be 
competent,  until  the  contrary  appears."  3  Phillipps  on 
Evid.  (5  Am.  Ed.)  pp.  13,  35;  Freleigh  v.  State,  8  Mo. 
611;  King's  Lake  Dist.  v.  Jamison,  176  Mo.  570;  Whit-, 
man  v.  Foley,  125  N.  Y.  659.  Disqualification  of  a  witness 
must  clearly  appear  in  order  to  exclude  him.  Nearpass 
V.  Qilman,  104  N.  Y.  506.  (2)  There. is  no  testimony  to 
disqualify  Max  R.  Orthwein;  no  testimony  that  he  was 
agent  for  Mrs.  Caroline  Orthwein.  R.  S.  1919,  sec.  5410. 
(3)  Max  R.  Orthwein  was  agent  for  Louis  T.  Nolker  to 
obtain  a  short  extension  of  time  beyond  maturity  of  the 
note,  "until  after  the  holidays"  as  Nolker  requested, 
shortly  before  maturity  of  this  note.  Orthwein  obtained 
the  holder's  assent  thereto;  reported  it  to  Nolker,  and 
the  time  for  payment-  was  hence  and  thereby  extended 
beyond  maturity,  which  facts  constitute  a  waiver  of  any 
demand,  notice  or  protest,  necessary  to  hold  Louis  T. 
Nolker  if  he  was  strictly  indorser.  R.  S.  1919,  sees.  895, 
897;  Banking  Co.  v.  Blell,  57  Mo.  App.  410;  Bank  v. 
Bartle,  114  Mo.  276;  Yaeger  v.  Farwell,  13  Wall.  6;  Gove 
V.  Vining,  7  Mete.  212;  Cady  v.  Bradshaw,  116  N.  Y.  191; 
Hale  V.  Danforth,  46  Wis.  554;  Belch  v.  Roberts,  191  Mo. 
App.  243.  (4)  Section  5410,  Revised  Statutes  1919,  is  an 
•'enabling  and  not  a  disabling'^  statute  (89  Mo.  128), 
intended  to  confer  competency  on  witnesses  previously 
disqualified  '*  because  of  interest  in  the  event  of  the  ac- 
tion.^' It  does  not  disqualify  any  witness  theretofore 
competent  under  principles  of  the  common  law.  Wagner 
V.  Binder,  187  S.  W.  1128;  Stanton  v.  Ryan,  41  Mo.  510; 
Burd  V.  Ross,  15  Mo.  254 ;  Massey  v.  Butts,  221  S.  W.  152 ; 
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Angell  V.  Hester,  64  Mo.  142;  Meier  v.  Thieman,  90  Mo. 
433;  Allen  v.  Jessup,  192  S.  W.  723;  Clark  v.  Thias,  173 
Mo.  628 ;  Lytle  v.  Bond,  40  Vt.  618 ;  Bank  v.  GerU,  225  Pa. 
256 ;  Re  Edmundson,  259  Pa.  429 ;  MacDonald  v.  Tittmann, 
96Mo.  App.  536;Batesv.  Forcht,  89Mo.  121.  (5)  The 
testimony  offered  by  plaintiff  to  show  the. ^ 'facts  and 
surrounding  circumstances  at  the  making  of  that  note'' 
was  competent;  and  the  circuit  court  erred  in  excluding 
it.  It  was  part  of  the  res  gestao,  tending  to  show  that 
Nolker  was  the  original  debtor,  and  making  more  prob- 
able the  claim  of  plaintiff  of  waiver,  etc.,  as  testified  by 
Max  R.  Orthwein. '  Wood  v.  Matthews,  75  Mo.  477;  Bank 
V.  Willerscheid,  222  S.  W.  912;  Castrique  v.  Buttigieg, 
10  Moore  (P.  C.)  108;  McDonald  v.  Whitfield,  8  App.  Cas. 
733 ;  Brown,  on  Parole  Evid.  sec.  83 ;  Phillips  v.  Preston, 
5  How.  278.  (6)  Even  if  Max  Orthwein  had  been  an 
agent  (not  otherwise  interested)  he  would  be  competent 
to  testify  at  common  law,  when  the  adversary  .party  is 
disqualified,  or  dead.  1  Greenl.  Evid.  (12  Ed.)  sec.  416; 
Bates  V.  Forcht,  89  Mo.  127;  Bank  v.  Rood,  132  Mo.  260. 
It  was  so  held  in  Missouri  prior  to  the  enactment  of 
Section  5410.  Stothard  v.  Aull,  7  Mo.  318;  St.  John  v. 
McConnell,  19  Mo.  38.  Later  decisions  recognize  the 
same  rule  as  existing.  Stanton  v.  Ryan,  41  Mo.  510 ;  Poe 
V.  Domic,  54  Mo.  124 ;  Williams  v.  Edwards,  94  Mo,  447 ; 
Bates  V.  Forcht,  89  Mo.  127;  Clark  v.  Thias,  173  Mo.  628; 
Bank  v.  Slattery,  166  Mo.  620;  Baer  v.  Pfaff,  44  Mo.  App. 
35;  Leahy  v.  Simpson,  00  Mo.  App.  83;  MacDonald  v. 
Tittman,'96  Mo.  App.  536;  Dawson  v.  Wombles,  104  Mo. 
App.  272;  Wagner  v.  Binder,  187  S.  W.  1128;  Allen  v. 
Jessup,  192  S.  W.  720.  If  he  was  agent  for  both  parties, 
he  would  also  be  competent.  Slupsky  v.  Starr,  223  S.  W. 
816;  Hunter  v.  Leathley,  10  B.  &  C.  864;  1  Greenl.  Evid. 
(16  Ed.)  p.  901,  sec.  416.  (7)  Max  R.  Orthwein  (as 
president  of  the  Peroxident  Co.,  makeTr  of  the  note)  was 
compellable  to  testify  if  called  by  the  plaintiff,  as  a  wit- 
ness of  adversary  interest  to  the  pavee.  R.  S.  1919,  sec. 
5412. 
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Marion  C.  Early  for  respondent. 

(1)  The  fact  that  Louis  T.  Nolker 's  name  first 
appears  on  the  back  of  the  note,  without  mention  on  its 
face,  makes  him  an  indorser  under  Revised  Statutes  1919, 
sec.  849;  and  such  effect  canliot  be  changed  or  varied 
by  parol  evidence.  Eaves  v.  Keaton,  196  Mo.  App.  424 ; 
First  Bank  V.  Kom,  179  S.  W.  721.  (2)  Under  Sec.  5410, 
R.  S.  1919,  where  one  party  to  a  transaction  in  suit 
is  dead,  the  surviving  agent  of  the  other  party,  who  con- 
ducted such  transactions,  cannot  testify  as  to  them. 
Stanton  v.  Kyan,  41  Mo.  510 ;  i'^ilkerson  v.  Thornton,  68 
Mo.  468;  Butts  v.  Phelps,  79  Mo.  302;  Williams  v.  Ed- 
wards, 94  Mo,  447;  Robertson  v.  Reed,  38  Mo.  App. 
32;  Orr  v.  Rode,  101  Mo.  387;  Leach  v.  McFadden,  110 
Mo.  584;  Carroll  v.  United  Railways,  157  Mo.  App. 
247;  Edwards  v.  Scharff,  279  Mo.  78;  Scott  v.  Cow- 
en,  274  Mo.  398;  Lyngar  v.  Schaefer,  125  Mo.  App. 
400.  (3)  The  foregoing  proposition  is  a  corollary  of 
the  rule  that  the  proviso  of  Section  5410  must  be  inter- 
preted to  secure  equality,  so  that  when  death  has  sealed 
the  lips  of  one  party,  the  other  shall  not  be  permitted  to 
testify  to  transactions  .with  the  deceased.  Kersey  v. 
O'Day,  173  Mo.  56;  Weiermueller  v.  ScuUin,  203  Mo.  466; 
Miller  v.  Wilson,  126  Mo.  48;  First  Bank  v.  Pajme,  111 
Mo.  291 ;  Green  y.  Ditch,  143  Mo.  1 ;  Taylor  v.  George, 
176  Mo.  App.  215*;  Griffin  v.  Nicholas,  224  Mo.  327;  Meier 
V.  Thieman,  90  Mo.  433 ;  Chapman  v.  Dougherty,  87  Mo. 
617;  McKee  v.  Downing,  224  Mo.  115;  Southern  Bank  v. 
Slattery,  166  Mo.  620.  (4)  As  a  matter  of  fact,  the  testi- 
mony of  William  R.  Orthwein  was  immaterial.  (5)  As 
a  matter  of  fact,  under  the  evidence,  Max  Orthwein  never 
was  the  agent  of  Louis  T.  Nolker,  now  deceased.  (6) 
The  court  below  ruled  out  none  of  the  evidence  tendered 
to  prove  that  Max  Orth'wein  was  the  agent  of  Louis  T. 
Nolker,  mow  deceased.  Max  Orthwein,  as  president  of 
the  Peroxident  Company,  the  maker  of  the  note,  claiming 
that  as  between  the  company  and  Louis  T.  Nolker,  the 
indorser,  the  latter  was  the  debtor,  and  that  the  company 
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was  only  accommodation  maker  as  between  the  two,  has 
an  adverse  interest  to  Louis  T.  Nolker,  deceased;  and 
therefore  is  incompetent  to  testify  to  transactions  with 
Louis  T.  Nolker.  This  is  true:  (a)  Under  appellant's 
construction  of  the  proviso  to  "Sec.  5410,  E.  S.  1919 ;  Allen 
V.  Jessup,  192  S.  W.  720.  (b)  And  also  under  the  con- 
struction of  the  proviso  set  forth  by  respondent.  Scott 
V.  Cowen,  274  Mo.  398 ;  Lyngar  v.  Schaef  er,  125  Mo,  App. 
400;  Scott  V.  Burfiend,  116  Mo.  App.  71;  Thompson  v. 
Brown,  121  Mo.  App.  524;  McClure  v.  Qement,  161  Mo. 
App,  23 ;  Cleveland  v.  Carlson,  99  Mo.  App.  468. 

DAVID  E.  BLAIR,  J.— This  case  originated  in  the 
Probate  Court  of  the  City  of  St.  Louis  as  a  demand 
against  the  estate  of  Louis  T.  Nolker,  deceased.  The 
claim  was  allowed  in  that  court,  and  on  appeal  to  the 
circuit  court  judgment  was  rendered  in  favor  of  the  de- 
fendant, disallowing  said  claim,  and  plaintiff  has  ap- 
pealed.   The  claim  is  based  on  the  following  note : 

^*St.  Louis,  December  19th,  1907. 
'^$5000.00 

*^One  year  after  date  I  promise  to  pay  to  the  order 
of  Caroline  Orthwein  five  thousand  and  no/100  dollars. 
For  value  received  negotiable  and  payable  without  defal- 
cation or  discount  with  interest  at  the  rate  of  six  per  cent 
per  annum  from  date.  Payable  at  the  office  of  William  J. 
Orthwein,  Gay  Building. 

**Peboxident  Mfg.  Co. 
**Per  Max  R.  Qkthwein,  Prest. 
'^  (Endorsed)  Louis  T.  Nolker, 
*^Max  R.  Orthwein  and  Chas.  C.  Orthwein,  Executors 
of  the  Estate  of  Caroline  Orthwein,  Deceased." 

The  principal  of  said  not^  with  accrued  interest 
brings  the  amount  of  the  demand  within  our  jurisdiction. 
No  part  of  the  principal  or  any  interest  thereon'has  been 
paid.  Appellant  acquired  title  to  said  note  by  endorse- 
ment from  the  executors  of  the  estate  of  Caroline  Orth- 
wein, deceased. 
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Plaintiff  offered  and  the  trial  court  excluded  oral 
evidence  tending  to  show  that  Nolker  was  in  fact  maker 
of  the  note ;  that  it  was  executed  to  renew  a  note  signed 
by  him  as  maker.  This  testimony  was  excluded  on  the 
ground  that  the  witness,  Max  K.  Orthwein,  was  incom- 
petent to  testify,  because  he  was  acting  as  the  agent  of 
Caroline  Orthwein,  the  payee,  and  because  Louis  T. 
Nolker,  the  maker,  was  dead.  Because  of  the  view  we 
take  of  the  competency  of  this  sort  of  testimony  general- 
ly, discussion  here  of  the  competency  as  a  witness  of  the 
agent  of  one  party  to  a  contract  when  the  other  is  dead 
is  unnecessary.  That  question  will  be  considered  later 
in  the  opinion  in  connection  with  the  evidence  offered 
tending  to  show  waiver  of  notice  of  dishonor. 

The  testimony  of  this  witness  as  to  the  circumstances 
leading  up  to  Nolker 's  signature  on  the  note  was  proper- 
ly excluded,  not  for  the  reason  assigned,  but  because  it 
is  not  permissible  to  show  by  parol  evidence  that  Nolker 
signed  the  note  in  any  capacity  other  than  as  endorser. 
Plaintiff  tried  the  case  on  the  theory  and  endeavored  to 
show  that  Nolker  was  in  fact  maker  of  the  note.  Section 
10033,  Revised  Statutes  1909,  enacted  in  1905  (now  Sec. 
849,  R.  S.  1919),  is  as  follows : 

'^A  person  placing  his  signature  upon  an  instrument 
otherwise  than  as  maker,  drawer  or  acceptor  is  deemed 
to  be  an  endorser,  unless  he  clearly  indicates  by  appro- 
priate words  his  intention  to  be  bound  in  some  other 
capacity. ' ' 

In  the  case  of  Overland  Auto  Company  v.  Winters 
&  Strang,  277  Mo.  425,  this  Division,  construing  the 
statute  just  quoted  and  speaking  through  White,  C, 
held  that  the  words  *' unless  he  clearly  indicates  by  ap- 
propriate words  his  intention  to  be  bound  in  some  other 
capacity ''  undoubtedlv  mean  *' words  written  upon  the 
instrument  itself  and  that  ''the  legal  effect  of  a  blank 
endorsement  cannot  be  changed  or  varied  by  evidence 
from  another  source."  Certainly  it  could  not  be  varied 
by  parol  evidence.  Nolker  si^ed  the  note  in  blank  on 
the  back  thereof  and  not  as  maker,  drawer  or  acceptor 
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and  must  be  deemed  an  endorser  and  parol  evidence  to 
show  that  he  was  in  fact  a  maker  was  incompetent.  See 
cases  cited  in  Auto  Company  v.  Winters,  supra. 

The  trial  court  permitted  Max  R.  Orthwein  to  testify- 
as  follows: 

*'A.  I  met  Louis  Nolker  at  Faust's  by  appointment, 
told  him  that  Mrs.  Orthwein  insisted  on  the  payment  of 
the  note  when  it  became  due  and  that  the  Peroxident 
Company  was  not  in  shape  to  take  care  of  it,  and  asked 
about  what  he  would  do  about  it.  He  then  said  that  it 
came  due  just  about  the  holidays;  it  was  very  incon- 
venient for  him  to  take  care  of  it  dt  that  time,  but  if  I 
would  ask  Mrs.  Orthwein  to  let  it  run  over  until  after  the 
holidays,  he  would  arrange  for  its  payment  and  see  that 
it  was  taken  care  of     .    '  . 

^*Mr.  Orthwein:  Q.  After  Mr.^Nolker  said  that  to 
you,  what  did  you  do?  A.  I  submitted  it  to  Mrs.  Orth- 
wein, and  also  wrote  to  my  brother,  C.  C.  Orthwein,  at 
Kansas  City.  Mrs.  Orthwein  said,  'Very  well;  if  he 
will  see  that  it  is  taken  care  of  shortly  after  the  holidays, 
we  will  let  it  run  on  until  that  time.     . 

'*Mr.  Orthwein:  Q,  Did  you  tell  Mr.  Nolker  the 
result  of  your  conversation  with  your  mother?  A.  I 
did;  and  he  reiterated  the  fact  that  shortly  after  the 
holidays  he  would  take  care  of  the  note.  ...  I  told 
Mr.  Nolker  that  Mrs.  Orthwein  said  *  Very  well,  she  would 
let  the  matter  run  on  until  a  short  while  after  the  holi- 
days.' He  then  said  that  was  very  good,  and  that  he 
would  be  sure  to  take  care  of  the  note  shortly  after  the 
holidays." 

In  his  findings  of  fact  and  conclusions  of  law  the 
trial  judge  held  that  Max  R.  Orthwein  was  incompetent 
as  a  witness  because  he  w^as  acting  as  Mrs.  Orthwein 's 
agent  and  the  other  party,  Louis  T.  Nolker,  was  dead, 
and  by  such  ruling  excluded  the  testimony  covering  the 
facts  relied  upon  as  constituting  waiver  of  notice  of  dis- 
honor. We  have  no  hesitancy  in  holding  that  if  this  testi- 
mony is  competent  and  was  believed  by  the  trier  of  the 
facts,  it  is  sufficient  to  show  waiver  of  presentment  and 
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notice  of  dishonor  by  Louis  T.  Nolker  a^  endorser.  [Sees. 
10079  and  10081,  Revised  Statutes  1909  (now  Sees,  895 
and  897,  R.  S.  1919) ;  Banking  Co.  v.  Blell,  57  Mo.  App. 
410;  Bank  v.  Bartle,  114  Mo.  276;  Belch  v.  Roberts,  191 
Mo.  App.  243.]  If  Nolker  knew  the  Peroxident  Manu- 
facturing Company  could  not  or  would  not  pay  the  note 
at  maturity  and,  with  such  knowledge  prior  to  the  time 
presentment  of  the  note  to  that  company  for  payment 
and  notice  of  dishonor  to  him  were  required,  he  agreed 
to  pay  the  note  or  otherwise  take  care  of  it,  if  Mrs.  Orth- 
wein would  w^ait  until  after  the  time  for  presentment  for 
payment  and  notice  of  dishonor  would  necessarily  be 
past,  he  certainly  must  be  held  to  have  waived  the  re- 
quirement that  such  note  be  presented  for  payment  and 
if  payment  be  refused  that  he  be  notified  of  such  fact. 

This  brings  us  then  to  a  consideration  of  the  compe- 
tency of  Max  R.  Orthwein  (and  incidentally  of  Wm.  R. 
Orthwein)  as  a  witness.  The  trial  court  found  that  he 
was  acting,  during  the  transactions  concerning  which  he 
testified,  as  the  agent  of  his  mother,  the  payee  in  said 
note.  As  to  the  correctness  of  this  finding  of  fact  we  have 
great  doubt.  There  was  nothing  in  the  mere  relationship 
of  mother  and  son  that  justifies  such  conclusion,  nor  in 
the  mere  fact  that  both  were  stockholders  in  the  Per- 
oxident Manufacturing  Company.  As  the  president  of 
said  company  it  would  be  quite  in  keeping  with  his  duties 
for  Max  R.  Orthwein  to  have  acted  entirely  as  the  agent 
of  such  company  in  finding  some  one  to  loan  the  money 
and  in  securing  an  endorser,  and  when  the  note  was  about 
to  become  due  in  exercising  diligence  to  see  that  it  was 
paid  or  otherwise  cared  for.  But  the  view  we  take  of  his 
competency  as  a  witness  makes  it  a  matter  of  little  im- 
portance whether  he  was  his  mother's  agent  or  not. 

Since  the  case  of  Wagner  v.  Binder,  187  S.  W.  1128, 
was  handed  down  by  Division  One  there  is  little  room  for 
question  in  this  State  that  an  agent  of  one  of  the  parties 
to  the  contract  or  cause  of  action  in  issue  and  on  trial  is 
a  competent  witness  notwithstanding  the  death  of  the 
other  party  to  such  contract.    In  that  case  Woodson,  J., 
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very  ably  and  fully  discussed  the  Missouri  cases  and 
cases  from  other  states  on  the  question  and  directly 
overruled  Banking  House  v.  Rood,  132  Mo.  256,  one  of 
the  cases  relied  on  by  respondent  here. 

This  Division  has  since  approved  and  followed  Wag- 
ner V.  Binder,  supra,  in  the  case  of  Allen  v.  Jessup,  192 
S.  W.  720, 1.  c.  722.  Practically  all  of  the  cases  prior  to 
the  Wagner  case,  cited  by  respondent  as  authority  for 
his  contention  that  Max  R.  Orthwien  was  incompetent  to 
testify,  are  fully  discussed  and  distinguished  by  Wood- 
son, J.,  in  the  Wagner  case. 

Respondent  contends  that  Scott  v.  Cowen,  274  Mo. 
398,  handed  down  since  the  Wagner  case,  sustains  his 
position.  In  that  case  the  agent  was  held  incompetent, 
not  on  the  ground  of  his  agency,  but  because  he  was  him- 
self a  party  to  the  contract  and  also  a  party  to  the  suit. 
The  fact  of  the  agency  of  Bennett  for  one  of  the  other 
parties  to  the  contract  was  held  to  make  him  a  competent 
witness  when  he  was  himself  one  of  the  principals.  We 
are  unable  to  see  wherein  this  case  is  in  anywise  incon- 
sistent with  the  Wagner  case.  Judge  Woodson,  who 
wrote  the  opinion  in  the  Wagner  case,  concurred  in  the 
Scott  case  and  apparently  felt  that  the  rulings  were 
harmonious. 

Respondent  also  contends  that  he  is  supported  by 
the  late  case  of  Edmonds  v.  ScharflF,  279  Mo.  78.  The 
supporting  value  of  this  case  is  destroyed,  we  think,  by 
the  language  of  White,  C,  who  wrote  the  opinion  of  the 
court : 

**  However  the  question  of  whether  an  agent  con- 
ducting a  transaction  may  afterwards  testify,  when  the 
other  party  to  the  transaction  is  dead,  hardly  enters  in 
this  case.  Mrs.  Summers  was  not  the  agent  of  her 
daughter;  according  to  her  own  testimony,  as  she  gives 
it,  she  was  herself  the  original  party  to  the  contract. 
Speaking  of  G.  L.  Edwards,  she  testified:  *I  bought  some 
lots  in  Bernie  from  him  and  paid  him  about  three  hun- 
dred dollars  for  them.  He  owed  me  some  notes  which  I 
had  been  trying  to  collect  for  a  long  time  and  he  gave  me 
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the  lots  for  the  notes.  I  had  the  deed  made  to  my 
daughter,  M.  A.  Edwards.  ...  The  notes  I  turned 
over  to  6.  L.  Edwards  for  these  lots  and  they  were  can- 
celed at  the  time,  and  I  gave  him  a  receipt  for  the  ac- 
count he  owed  me.'    ' 

*'The  effect  of  the  transaction  as  she  describes  it 
is  precisely  the  same  as  if  she  had  purchased  the  lots 
and  had  the  conveyance  made  to  herself  and  subsequently 
had  conveyed  to  her  daughter.  She  is  a  party  to  the 
original  contract  or  cause  of  action.  The  wording  of  the 
statute  completely  covers  her  case,  Section  6354,  Revised 
Statutes  1909.  The  provision  is  this:  ^Provided,  that 
in  aetions  where  one  of  the  original  parties  to  the  con- 
tract or  cause  of  action  in  issue  and  on  trial  is  dead,  or 
is  shown  to  the  court  to  be  insane,  the  other  party  to 
such  contract  or  cause  of  action  shall  not  be  admitted  to 
testify  either  in  his  own  favor  or  in  favor  of  another 
party  to  the  action  claiming  under  him.'  "  (Italics  used 
by  White,  C.) 

It  therefore  appears  that  the  trial  court  erred  in  ex- 
cluding the  testimony  of  Max  R.  Orthwein  touching  the 
transactions  with  Nolker  and  Mrs.  Orthwein  tending  to 
show  waiver  of  presentment  and  notice  ef  dishonor,  and 
for  that  reason  the  judgment  must  be  reversed  and  the 
cause  remanded  for  new  trial. 

All  concur. 


LEILA  ADA  NEVINS  v.  PALMER  GILLILAND  et  al.. 

Appellants. 

Division  Two,  November  19,  1921. 

1.  PABTITIOK:  Child  of  Intestate:  Finding  of  Trial  Court.  A  partition 
suit  is  an  action  at  law,  and  when  tried  to  the  court  without  a 
Jury  and  without  instructions,  a  finding  that  plaintiff  was  a  child 
of  Intestate,  if  supported  by  substantial  evidence,  will  not  be  dis- 
turbed on  appeal,  unless  error  In  the  admission  or  exclusion  of 
evidence  was  committed.    Not  only  so,  but  ^ere  all  the  substantial 
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evidence  in  the  case  is  to  the  effect  that  plaintiff  was  a  child  of  in- 
testate, and  was  so  recognized  by  him,  and  the  evidence  to  that 
effect  is  positive,  the  judgment  would  have  to  be  reversed  on  appeal 
if  the  finding  had  been  to  the  contrary. 

2.  APPELLATE  PBAOTICE:  Searching  Becord.  It  is  not  the.  province 
of  an  appellate  court  to  search  the  record  for  support  of  a  general 
assignment  that  the  trial  court  erred  in  admitting  in  evidence 
statements  of  deceased  parents  that  plaintiff  in  the  partition  suit 
was  their  child,  but  it  is  the  duty  of  appellant's  counsel  to  state 
in  their  assignments  of  errors  and  under  their  points  and  authori- 
ties the  specific  matters  complained  of  and  to  designate  where  in 
the  recorfl  the  rulings  are  to  be  found. 

3.  ADULTBRINE  BASTARD:  Becognised  by  Father.  The  evidence 
shows  that  plaintiff  was  an  adulterine  bastard ;  that  she  w^  the 
child  of  intestate,  conceived  and  born  while  her  mother  was  the 
wife  of  another  man;  that  the  mother  was  afterwards  divorced 
from  her  then  husband,  and  she  and  intestate  married,  and  both 
recognized  plaintiff  as  his  child  to  the  time  of  their  respective 
deaths,  and  she  was  so  recognized  by  the  community  in  which  they 
resided.  Held,  that,  under  the  statute  (Sec.  312,  R.  S.  1919),  plain- 
tiff was  a  "legitimated"  child  of  intestate,  and  was  entitled  to  share 
equally  with  his  other  children  in  his  estate. 

Appeal  from  Greene  Circuit  Court.— ff on.  Guy  D.  Kirby, 

Judge. 

Affirmed. 

Moore,  Barrett  d  Moore  for  appellants. 

(1)  The  court  erred  in  declaring  the  plaintiff  here- 
in an  heir  of  John  Gilliland,  deceased.  (2)  The  court 
erred  in  finding  the  issue  for  plaintiff,  as  such  finding 
illegitimatized  a  child  born  in  lawful  wedlock.  (3)  The 
court  erred  in  admitting  evidence  as  to  statements  of 
the  purported  father  and  the  mother  of  the  plaintiff,  as 
to  the  plaintiff  being  an  illegitimate  child  of  John  Gilli- 
land and  Mary  Reed.  (4)  Proof  that  a  father  always 
treated  plaintiff  and  her  sister  as  his  daughters,  that  he 
called  the  plaintiff's  children  his  grandchildren,  does  not 
establish  paternity.  Radelle  v.  Teo,  6  La.  Ann.  129.  A 
child  born  in  lawf iri  wedlock  and  recognized  by  the  father 
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is  held  conclusive  proof  of  legitimacy.  Bower  v.  Graham, 
225  S.  W.  978.  Birth  in  lawful  wedlock  is  prima-f acie  evi- 
dence of  legitimacy,  and  must  be  overcome  by  the  strong- 
est testimony.  If  marriage  be  proven  nothing  can  impugn' 
the  legitimacy  of  the  issue,  short  of  proof  of  facts  showing 
it  to  be  impossible  that  the  husband  could  be  the  father. 
Patterson  v.  Gains,  6  U.  S.  55.  Non-access  not  probable 
by  husband  or  wife  must  be  shown.  21  Eticy.  Evidence, 
240, 

Jas.  V.  Pitts  and  Patterson  S  Page  for  respondent. 

(1)  The  statute  is  broad  enough  to  include  an 
adulterine  bastard — that  is,  a  child  bom  of  a  married 
woman  by  a  man  not  her  husband.  Sec.  312,  R.  S.  1919 ; 
Bower  v.  Graham,  225  S.  W.  978;  Drake  v.  Hospital,  266 
Mo.  1;  Ives  V.  McNicoll,  59  Ohio  St.  402;  Breidenstein  v. 
Bertram,  198  Mo.  328.  (2)  This  is  a  suit  at  law.  No 
issues  of  an  equitable  nature  were  made  by  the  plead- 
ings. No  declarations  of  law  were  asked  or  given.  The 
finding  of  the  trial  court  upon  the  issues  of  fact  has  all 
the  validity  of  the  verdict  of  the  jury,  and  if  supported 
by  the  evidence  is  not  subject  to  review  on  appeal.  Wat- 
son V.  Priest,  9  Mo.  App.  263 ;  Smith  v.  Royse,  165  Mo. 
654 ;  Heynbrock  v.  Hormann,  256  Mo.  21 ;  Woods  v.  John- 
son, 264  Mo.  289.;  HoUoway  v.  Holloway,  97  Mo.  628; 
Coffman  v.  Gates,  142  Mo.  App.  648.  (3)  The  only  issue 
tried  by  the  court  was  that  of  the  paternity  of  plaintiff. 
On  this  issue  of  fact  the  evidence  was  ample  to  sustain 
the  finding  of  the  court  on  every  point:  (a)  As  to  the 
marriage  of  Gilliland  to  plaintiff's  mother;  (b)  as  to 
the  recognition  of  plaintiff  by  Gilliland  as  his  dauarhter; 
and  (c)  as  to  the  fact  that  Gilliland  was  actually  the 
father  of  plaintiff.  Drake  v.  Hospital,  266  Mo.  1 ;  Bower 
V.  Graham,  225  S.  W.  978;  Breidenstein  v.  Bertram,  198 
Mo.  328;  Ives  v.  McNicoll,  59  Ohio  St.  402;  Adsrar  v. 
Ackerman,  115  Fed.  124.  (4)  Where  a  case  is  tried  oy 
the  court  sitting  as  a  jury,  and  no  declarations  of  law 
are  asked  or  given,  and  both  competent  and  incompetent 
testimony  has  been  omitted,  if  there  is  in  the  record  sub- 
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stantial  competent  evidence  to  support  the  j&ndin^  an 
appellant  court  will  indulge  the  presumption  that  the 
trial  court  based  its  finding  upon  the  competent  evidence 
and  disregard  the  incompetent.  Lewis  v.  Frankle,  158 
Mo.  App.  262;  Bank  v.  Wodz,  197  Mo.  App.  686;  Laumier 
V.  Gehner,  110  Mo.  122;  McCullough  v.  Ins.  Co.,  113  Mo. 
606;  Cavell  v,  Tel.  Co.,  164  Mo.  App.  630;  State  ex  rel. 
West  V.  Diemer,  255  Mo.  336 ;  Jackson  v.  Jackson,  80  Md. 
176;  Smith  v.  Smith,  140  Wis.  599. 

RAILEY,  C. — We  gather,  from  what  was  said  at  the 
oral  argument  of  this  cause,  in  connection  with  the  ab- 
stracts and  briefs  on  file  here,  that  the  case  was  originally 
commenced  in  the  Circuit  Court  of  Ozark  County,  and 
transferred  by  change  of  venue  to  Greene  County, 
Missouri.  The  case  was  tried  in  the  last  named  court, 
on  an  artfended  petition  filed  March  13, 1920, 

Said  petition,  among  other  things,  alleges  that  on 
February  2nd,  1919,  John  H.  Gilliland,  father  of  pliantiff, 
died  intestate,  in  Ozark  County,  Missouri,  the  absolute 
owner  of  the  northeast  quarter  of  Section  34,  and  the 
northwest  quarter  of  Section  35,  also  all  of  that  part  of 
the  southwest  quarter  of  the  southwest  quarter  of  Sec- 
tion 26  lying  on  the  east  side  of  the  main  channel  of 
Turkey  Creek,  containing  35  acres ;  all  in  Township  24, 
of  Range  15,  of  Ozark  County  aforesaid,  and  containing 
in  all  235  acres,  more  or  less. 

It  is  averred  that  John  H.  Gilhland  left  surviving 
him  the  defendant,  Phronia  Gilliland,  his  widow,  who  duly 
elected  to  take  a  child's  part;  that  plaintiff,  Lelia  Ada 
Nevins,  and  the  defendants.  Palmer  Gilliland,  Ranie 
GiUiland,  Parley  Smith  and  Olga  Gilliland,  are  the  only 
children  and  only  heirs  at  law  of  the  said  John  H.  Gilli- 
land, deceased ;  that  the  estate  of  said  John  H.  Gilliland 
is  in  process  of  administration  in  the  Probate  Court  of 
Ozark  County;  that  there  are  ample  assets  in  the  hands 
of  the  administator  belonging  to  said  estate  to  pay  all 
claims  and  demands  against  the  same;  that  said  estate 
is  solvent,  looking  only  to  the  personal  property;  that 
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plaintiff  and  defendants -are  owners  as  tenants  in  common 
of  the  land  aforesaid,  each  owning  an  undivided  one- 
si^th  interest  thereof;  that  all  of  the  defendants  have 
appeared  and  answered  to  the  merits  of  this  cause ;  that 
on  account  of  the  number  of  owners,  the  location  and 
value  of  said  lands,  the  sanie  being  rough,  untillable  and 
of  Uttle  value,  the  same  cannot  be  divided  in  kind  be- 
tween the  parties  aforesaid,  without  injury  to  their  re- 
spective interests. 

,  The  petition  concludes  with  a  prayer  that  partition 
be  made  6f  said  land  among  plaintiff  and  defendants; 
that  the  court  decree  the  same  is  not  susceptible  of  being 
divided  in  kind;  that  said  land  be  ordered  sold  by  the 
Sheriff  of  Ozark  County,  for  partition;  that  after  pay- 
ing all  costs  and  allowances,  the  proceeds  remaining  from 
the  sale  of  said  land  be  divided  and  partitioned  among 
the  owners  thereof,  as  their  respective  interests  may  be 
found  by  the  court.  General  relief  is  also  prayed  for  in 
the  petition. 

All  of  the  defendants  answered  with  a  general  denial. 

The  trial  was  commenced  on  January  30th,  1920,  be- 
fore Judge  Kirby,  without  a  jury.  The  following  oc- 
curred at  the  commencement  of  the  trial : 

*^By  the  Court  :  Before  the  introduction  of  any  evi- 
dence in  this  cause  it  is  agreed  by  and  between  the  plain- 
tiff and  defendants  that  there  is  no  controversy  between 
the  parties  as  to  any  of  the  material  facts  of  the  case, 
except  defendants  deny  that  the  plaintiff  has  any  interest 
whatever  in  the  land,  partition  of  which  is  sought.  This 
admission  is  made  subject  to  the  right  of  the  plaintiff 
to  amend  her  petition  so  as  to  set  up  any  facts  affecting 
the  shares  of  any  of  the  parties  which  may  have  occurred 
since  the  institution  of  the  suit." 

The  undisputed  evidence  discloses  that  plaintiff  was 
born  on  February  27th,  1876,  at  the  home  of  John  H.  Gil- 
liland in  Ozark  County,  Missouri;  that  Andrew  Jackson 
Reed  was  married  to  Mary  E.  Hooper,  on  February  9, 
1873 ;  that  in  September  or  October,  1874,  said  Reed  and 
wife  moved  to  the  home  of  John  H.  Gilliland,  who  was 
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then  a  bachelor,  occupying  a  honse  with  one  room,  on  said 
Gilliland's  land;  that  Reed  and  wife,  with  said  Gilliland, 
occupied  this  one-room  house,  during  the  winter  of  1874- 
5.  The  defendants  read  in  evidence  the  deposition  of 
Jack  Reed,  in  which  he  testified,  that  plaintiff  was  bom 
after  he  and  his  wife  moved  to  Gilliland 's  home;  that 
from  the  last  of  April,  1875,  to  the  last  we^k  in  June  of 
said  year,  he  was  in  Nevada,  Missouri,  150  miles  from 
John  H.  Gilliland 's  home;  that  he  did  not  live  with  his 
wife  during  said  period.  Reed  further  testified,  without 
objection,  that  after  plaintiff  was  born,  while  they  were 
at  the  Gilliland  home,  she  cried  one  morning  and  he 
(Refed)  ''sorta  spanked  it;"  that  John  H.  GiUiland  told 
him  not  to  do  it;  that  he  said  to  Gilliland,  ^*What  is  it 
your  business  whether  I  whip  it  or  not?"  and  Gilliland 
told  him  that  plaintiff  was  not  his  child;  that  plaintiff's 
mother  was  present  and  heard  this  talk ;  that  during  the 
same  day  he  had  another  talk  with  Gilliland  and  his  wife ; 
that  Gilliland  told  him  the  plaintiff  was  his  ( Gilliland 's) 
child ;  that  he  asked  his  wife  if  that  was  true,  and  she  said 
it  was ;  that  he  afterwards  left  her  and  obtained  a  divorce 
from  her  in  April,  1879;  that  he  never  claimed  plaintiff 
as  his  child ;  that  John  H.  Gilliland  claimed  She  was  his 
child. 

The  following  appears  in  defendant's  statement  of 
the  case : 

''Shortly  after  the  wife  took  up  her  abode  with 
Gilliland,  she  gave  birth  to  another  child,  which  was 
named  Leora  and  which  is  admitted  to  be  the  child  of 
Reed.  Later  another  child  was  born  of  her,  which  was 
named  Palmer,  and  who  is  admitted  to  be  a  son  of  John 
H.  Gilliland.  After  the  birth  of  these  children,  and  on 
November  9,  1886,  John  H.  Gilliland  and  Mary  E.  Reed 
were  married,  and  they  continued  to  live  together  until 
the  year  1890,  when  the  mother  died. 

''iDuring  all  the  time  Gilliland  and  his  said  wife,  and 
the  two  girls,  Leora  and  Lelia,  and  the  baby.  Palmer, 
when  he  was  born  later,  lived  together  as  one  family. 
Gilliland  supported,  educated  and  cared  f.or  them  all 
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alike,  anii  referred  to  them  all  as  his  children.  When  the 
two  girlQ  grew  up,  he  still  looked  after  them  and  called 
them  his  children.   * 

**  Gilliland  died  in  about  1918,  and  after  his  demise 
this  suit  was  filed,  the  plaintiff  claiming  an  interest, 
and  such  issue  being  submitted  to  the  court,  the  issues 
were  found  for  plaintiff,  hence  this  appeal.'^ 

The  following  facts  are  undisputed;  (1)  That  John 
H.  Gilliland  repeatedly  stated,  while  plaintiff  was  living 
with  him,  to  various  persons,  that  she  was  his  child,  and 
he  always  treated  her  as  such;  (2)  that  Jack  Reed's  wife 
stated  to  many  persons  that  plaintiff  was  her  child,  and 
that  John  H*  Gilliland  was  the  father  of  plaintiff. 

There  was  substantial  evidence,  offered  at  the  trial, 
tending  to  show  that  plaintiff  was  a  nine  month's  child, 
and  was  conceived  while  Jack  Reed  was  at  Nevada  during 
April,  May  and  June,  1875 ;  that  plaintiff  lived  with  her 
mother  and  Gilliland,  as  her  parents,  until  1890,  when 
the  mother  died;  that  on  November  9,  1886,  said  John 
H.  Gilliland  and  plaintiff's  mother,  Mary  E.  Reed,  were 
married,  and  continued  to  live  together  as  husband  and 
wife  to  the  date  of  her  death. 

The  record  contains  other  substantial  testimony  tend- 
ing to  show  that  plaintiff  was  the  child  of  Gilliland  and 
Mrs.  Reed,  and  that  she  was  so  recognized  by  the  com- 
munity in  which  they  lived.  In  fact,  there  was  no  sub- 
stantial testimony  in  the  case  tending  to  show  that  plain- 
tiff was  not  the  child  of  John  H.  Gilliland. 

On  February  7,  1921,  the  court  found  the  issues  in 
favor  of  plaintiff  and  rendered  a  decree  as  prayed  for 
in  the  petition.  Defendants  filed  motions  for  a  new  trial 
and  in  arrest  of  judgment.  Both  motions  were  overruled 
and  the  cause  appealed  by  them  to  this  court. 

I.    This  is  an  action  at  law,  tried  before  the  court 

without  a  jury,  and  without  instructions.    There  is  not 

only  substantial  evidence  in  the  record  tending  to  show 

that  plaintiff  was  the  child  of  John  H.  Gilli- 

S?5^^«l     land,  but  there  is  no  substantial  evidence  to 

contrary.     Unless,  therefore,  the  trial  court 
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committed  reversible  error  in  its  rulings,  or  in  regard  to 
the  admission  or  rejection  of  testimony,  during  the  pro- 
gress of  the  trial,  its  judgment  is  conclusive  against  de- 
fendants on  this  appeal.  [Bobb  v.  Frank  L,  Talbot 
Theater  Co.,  221  S.  W.  (Mo.)  1.  c.  374;  Cowan  v,  Yonng, 
.220  S.  W.  (Mo.)  1.  c.  872;  Case  v.  Sipes,  217  S.  W;  (Mo.). 
1.  c.  307;  Hayes  v.  McLaughlin,  217  S.  W.  (Mo.)  1.  c.  284; 
Franke  v.  Franke,  213  S.  W.  (Mo.)  1.  c.  42;  Bingham  v. 
Edmonds,  210  S.  W.  (Mo.)  885;  Roloson  v,  Riggs,  274 
Mo.  1.  c.  528,  203  S.  W.  975;  In  re  Lankford  Estate,  272 
Mo.  1, 197  S.  W.  147.] 

(a)  The  evidence  is  conclusive,  as  above  indicated, 
that  plaintiff  was  tfie  child  of  John  H.  Gilliland,  and 
there  is  no  substantial  evidence  in  the  record  to  the  con- 
trary. This  issue  was  agreed  upon  at  the  commencement 
of  the  trial  below,  as  being  the  only  one  in  the  case.  Under 
the  ruling  of  this  court,  in  In  re  Lankford  Estate,  272 
Mo.  1,  it  would  have  been  our  plain  duty  to  have  reversed 
and  remanded  the  cause  with  directions  to  find  for  plain- 
tiff, had  the  court  below,  on  the  facts  before  us,  found 
the  issues  in  favor  of  defendants,  as  the  judgment  would 
have  been  without  evidence  to  support  it. 

II.  At  the  oral  argument  of  this  case,  counsel  for 
appellants  suggested  that  some  exceptions  were  saved 
to  the  rulings  of  the  court  during  the  progress  of  the  trial. 

After  carefully  reading  both  abstracts  of  record 
bSSJm      ^^^  ^^^  respective  briefs  of  counsel,  we  are 

satisfied  that  the  trial  court  committed  no  error 
against  appellants  of  which  they  could  legally  complain 
in  this  court. 

III,  The  only  assignment  of  error  made  by  appel- 
lants in  their  brief,  reads  as  follows : 

(3)  **The  court  erred  in  admitting  evidence  as  to 
statements  of  the  purported  father  and  the  mother  of 
the  plaintiff,  as  to  the  plaintiff  being  an  illegitimate 
child  of  John  Gilliland  and  Mary  Beed.'' 

We  are  not  referred  to  any  part  of  the  record  where 
such  rulings  can  be  found,  nor  are  any  of  the  matters 
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above  mentioned  set  out  in  the  brief.  It  is  not  the  pro- 
vince of  this  court  to  search  the  record  for 
bSSo^^  matters  of  this  character,  but  the  ^uty  devolves 
upon  appellants  to  state  in  their  assignment  of 
errors,  or  under  their  ** Points  and  -Authorities,*'  the 
specific  matters  complained  of,  and  to  designate  where 
such  rulings  can  be  foiind  in  the  record.  [Christine  v. 
Luyties,  217  S.  W.  (Mo.)  1.  c.  60.]  Aside  from  the  fore- 
going, after  reading  the  entire  record,  we  find  the  above 
complaints  are  devoid  of  merit. 

IV.  It  appears  from  the  evidence  that  while  Jack 
Reed  was  in  Nevada,  Missouri,  during  the  months  of  May 
and  June,  1875,  his  wife  became  pregnant,  with  a  child 
by  John  H.  Gilliland ;  that  the  plaintiff  herein,  was  the 
chil4  above  mentioned ;  that  Jack  Reed  and  his  wife  were 
divorced  in  1879;  that  said  John  H.  Gilliland  married 
Mrs.  Reed  in  1886,  and  the  plaintiff  lived  with  them  as 
Gilliland 's  child  until  the  death  of  her  mother  in  1890. 

Section  312,  Revised  Statutes  1919,  provides  that: 
**If  a  man,  having  by  a  woman  a  child  or  children,  shall 
afterward  intermarry  with  her,  and  shall  recognize  such 
child  or  childrjen  to  be  his,  they  shall  thereby  be  legiti- 
mated.'^ 

We  have  heretofore  construed  the  above  statute  to 
include  an  adulterine  bastard.  This  applies  to  a  child 
born  of  a  married  woman  by  a  man  not  her  husband. 
[Bower  v.  Graham,  225  S.  W.  (Mo.)  978;  Drake  v. 
Hospital  Assn.,  266  Mo.  1 ;  Breidenstein  v.  Bertram,  198 
Mo.  328.] 

Without  pursuing  this  inquiry  further,  we  are  satis- 
fied with  the  conclusions  reached  by  the  trial  court,  and 
accordingly  affirm  its  judgment.  White  and  Reeves,  CC, 
concur. 

PER  CURIAM:— The  foregoing  opinion  of  Railey, 
C,  is  hereby  adopted  as  the  opinion  of  the  court.  All  of 
the  judges  concur. 
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THE  STATE  ex  rel.  JESSE  W.  BARRETT,  Attorney- 
General,  V.  ALLEN  MAY. 

In  Banc,  November  30,  1921. 

1.  OOUBTS:  Judicial  Power:  How  Vested.  The  Constitution  of  1875 
in  declaring  in  one  section  that  '  *  the  judicial  power  of  the  State,  as 
to  matters  of  law  and  equity,  except  as  in  this  Constitution  other- 
wise proTlded/'  shall  be  vested  in  a  supreme  court,  courts  oj  ap- 
peals, ''circuit  courts,  probate  courts,  county  courts  and  municipal 
corporation  courts,''  vested  in  the  courts  named  all  the  judicial 
power  of  the  State,  and  left  nothing  to  be  disposed  of  by  the  Gen- 
eral Assembly;  and  by  providing,  by  other  sections,  for  one  circuit 
court,  one  county  court  and  one  probate  court  for  each  county)  and. 
defining  their  jurisdiction,  none  of  which  was  given  jurisdiction 
in  the  affairs  of  municipalities,  nor  power  to  enforce  their  ordi- 
nances, it  left  to  the  Legislature  power  to  create  municipal  courts, 
and  that  completed  the  scheme. 


2.   :  Municipal  Ooorts:  What  Are.     The  Constitution  of  1875, 

in  providing^  for  the  creation  of  ''municipal  corporation  courts," 
did  not  contemplate  courts  of  common  law,  equity  and  criminal  juris- 
diction for  school  districts,  road  districts  and  townships;  but  the 
constitutional  power  to  establish  municipal  corporation  courts  has 
reference  to  municipal  courts  established  to  administer  the  affairs 
and  enforce  the  ordinances  of  municipalities. 

3.  :  Municipal  Court:  Common  Pleas:  Extra-Constitational.   The 

Oeneral  Assembly  has  no  pow^r  to  create  another  court  of  record 
having  concurrent  jurisdiction  with  the  circuit  court  of  the  county, 
in  matters  of  law  and  equity,  in  all  cases  where  the  amount  in- 
volved does  not  exceed  one  thousand  dollars,  even  though  it  be 
designated  as  a  municipal  corporation  court.  Such  a  court  is  not 
a  municipal  court,  confined  in  its  subject-matter  jurisdiction  to 
municipal  affairs,  but  beinj^  given  concurrent  jurisdiction  with  the 
circuit  court  of  the  county,  in  certain  matters  of  law  and  equity, 
is  essentially  a  common  ple^s  court;  and  the  General  Assembly  was 
given  no  power  to  establish  such  inferior  courts. 

Quo  Warranto. 

EteMURBEB  OVERRULED. 
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Jesse  W.  Barrett^  A.ttorney-General,  and  Merrill  E. 
Otis,  Assistant  Attorney-General,  for  relator. 

Section  1  of  Article  VI  of  the  Constitution  of  1875 
vests  the  judicial  power  of  the  State  in  a  '*  Supreme 
Court,  St.  Louis  Court  of  Appeals,  circuit  courts,  crim- 
inal courts,  probate  courts,  county  courts  and  munici- 
pal corporation  courts."  The  Legislature  has  no  power 
to  create  any  other  court  or  type  of  court  than  those 
enumerated  in  this  section.  The  term  **  municipal  corpo- 
ration court,"  as  used  in  Section  1  of  Article  VI,  means 
only  local  city  or  police  courts,  primarily  intended  as 
forums  for  the  enforcement  of  city  ordinances,  with  sub- 
ject-matter jurisdiction  restricted  to  matters  affecting, 
the  city  and  its  inhabitants  and  essentially  to  matters 
relating  to  city  ordinances  and  with  territorial  juris- 
diction confined  within  the  city  limits.  The  proposed 
court,  of  which  respondent  has  been  appointed  judge,  is 
not  a  municipal  corporation  court  within  the  meaning  of 
the  Constitution.  Its  territorial  jurisdiction  is  not  con- 
fined to  any  city.  On  the  contrary,  it  is  given  jurisdiction 
co-extensive  with  the  entire  county.  Its  subject-matter 
jurisdiction  is  not  confined  to  the  enforcement  of  city 
ordinances.  On  the  contrary,  it  is  expressly  denied  such 
jurisdiction  and  is  given  jurisdiction  concurrent  with  the 
circuit  court  in  civil  matters  up  to  the  amount  of  one 
thousand  dollars,  with  appeals  lying  directly  to  the 
Supreme  Court  and  the  Court  of  Appeals.  In  attempting 
to  create  such  a  court  the  Legislature  exceeded  its  con- 
stitutional authority  and  violated  Section  1  of  Article  VI. 
Compare  Section  1,  Article  V,  Constitution  of  1820; 
Section  1,  Article  VI,  Constitution  of  1865;  Journals  of 
Constitutional  Convention,  vol.  1,  p.  338.  See  Cake  v. 
White,  91  Mo.  79;  State  ex  rel.  v.  Seehorn,  246  Mo.  541, 
555;  Grand  Bapids  v.  Gray,  38  Mich.  461;  Atkins  V. 
Fraker,  32  Wis.  510;  Connors  v.  Gorey,  32  Wis.  518; 
Miller  v.  People,  230  111.  65;  Morton  v.  Pusey,  237  HI.  26. 
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G.  L.  Zwich  for  respondent ;  Allen  May,  respondent 
pro  se, 

(1)  Legislative  acts  are  presumed  to  be  constitu- 
tional; and  relator,  having  challenged  this  act,  has  the 
burden  of  showing  its  unconstitutionality  beyond  a 
reasonable  doubt.  Green  County  v.  Lydy,  263  Mo.  77, 
87;  Ewing  v.  Hoblitzelle,  85  Mo.  64;  State  ex  inf.  y. 
Merchants  Exchange,  '269  Mo.  346,  356.  (2)  The  Con- 
stitution is  not  a  grant  but  a  limitation  of  legislative 
power ;.  and  the  Legislature  may  pass  any  law  not  for- 
bidden by  the  Constitution  either  in  express  terms  or  by 
irresistible  inference.  Ex  part-e  Roberts,  166  Mo.  207, 
212;  Harris  v.  Bond  Co.,  244  Mo.  664,  687;  State  ex  rel. 
Sr.  Board  of  Curators,  268  Mo.  598,  619;  Ludlow-Saylor 
Wire  Co.  v.  WoUbrinck,  275  Mo.  339,  350.  (3)  It  is  the 
province  of  the  Legislature  to  distribute  the  judicial 
power  of  the  State  among  the  courts  provided  by  the 
Constitution,  subject  only  to  such  restrictions  as  are  ex- 
pressed therein.  State  ex  rel.  v.  Nast,  209  Mo.  708,  720; 
State  ex  rel.  v.  Seehom,  246  Mo.  541;  State  v.  Wilson, 
265  Mo.  1,  13;  State  ex  rel.  v.  Burton,  266  Mo.  711.  (4) 
The  exercise  of  other  than  police  jurisdiction  in  munic- 
ipal corporation  courts  is  constitutional.     State  ex  rel. 

V.  Seehorn,  246  Mo.  541;  Cake  v.  White,  91  Mo.  79;  Kan- 
sas  City  v.  Land  Co.,  260  Mo.  395.  (5)  A  county  is  a* 
municipal  corporation  within  the  noteaning  of  Article 

VI,  Section  1,  of  the  Constitultion.  Mo.  Constitution, 
Art.  4,  sees.  47,  51 ;  Art.  9,  sees.  6,  7,  18, 19 ;  Art.  10,  sees. 
1,  9, 10,  12,  20;  Art.  11,  see.  11;  Bexar  County  v.  Linden, 
205  S.  W.  (Tex.)  478;  State  ex  rel.  v.  LeffingWell,  54  Mo. 
458,  475;  Laramie  County  v.  Albany  County,  92  U.  S. 
307,  23  L.  Ed.  552;  Tippecanoe  County  v.  Lucas,  93  U. 
S.  108,  23  L.  Ed.  822;  Mount  Pleasant  v.  Beckwith,  100 
U.  S.  514,  25  L.  Ed.  699;  Murphy  v.  Freeholders,  102 
Atl.  (N.  J.)  896;  Rathbone  v.  Hopper,  57  Kan;  240,  45 
Pac.  610;  Ex  parte  Selma  &  G.  R.  Co.,  45  Ala.  496; 
Pacific  Coast  Ry.  Co.  v.  Porter,  74  Cal.  261,  15  Pac.  774; 
In  re  Dowden,  36  Minn.  430,  31  N.  W.  517;  Lincoln 
County  V.  Brock,  37  Wash.  17,  79  Pac.  478.     (6)     The 
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Constitution  was  designed  by  its  framers  to  be  a  single, 
symmetrical  and  harmonious  chart  of  government  of  the 
people  of  the  State  free  from  repugnancy  or  conflict  in 
any  of  its  provisions  and  presenting  a  single  scheme  of 
correlated  parts  for  the  control  and  regulation  of  all 
organs  and  departments  of  the  state  government.  Cal- 
land  V.  Springfield,  264  Mo.  296,  301.  (7)  The  Constitu- 
tional Convention  intended  that  municipal  corporation 
courts  should  be  more  than  police  courts,  and  that  their 
jurisdiction  should  not  be  limited  to  cities  and  towns. 
Journal  of  the -Constitutional  Convention  of  1875,  Vol. 
1,  pp.  338,  390,  424;  Mo.  Constitution,  Art.  9,  sec.  7.  (8) 
A  court  almost  identical  with  this  one,  under  a  similar 
constitutional  provision,  was  held  constitutional  in  a 
sister  state  prior  to  the  adoption  of  the  Constitution*  of 
1875.  Atkins  v.  Fraker,  32  Wis.  510;  State  ex  rel.  Stark 
T.  McArthur,  13  Wis.  383. 

HIGBEE,  J.— The  Attorney-General  has  exhibited 
to  this  court  an  information  in  the  nature  of  a  quo 
warranto,  charging  that,  under  the  provisions  of  an  act 
of  the  General  Assembly  approved  March  28,  1921,  en- 
titled, **An  Act  Creating  a  Municipal  Corporation  Court 
in  Certain  Counties,'^  etc.  (Laws  1921,  p.  226),  the 
Governor  appointed  the  respondent  judge  of  said 
court  in  Buchanan  County ;  that  said  respondent  has  duly 
qualified  and  is  exercising  the  powers  and  duties  of  said 
oflSce;  that  said  act  contravenes  Section  1  of  Article 
VI  of  the  Constitution  of  Missouri;  that  respondent  is 
unlawfully  holding  said  oflHce  of  judge  of  said  municipal 
court,  for  the  reason  that  said  act  is  violative  of  the 
Constitution  and  is  null  and  void.  The  respondent 
waived  the  issue  of  the  writ,  entered  his  appearance,  and, 
agreeing  that  the  petition  may  be  treated  as  a  writ  of 
quo  warranto,  demurred  thereto  (1)  as  not  stating  facts 
suflBcient  to  constitute  a  cause  of  action,  and  (2)  that 
under  the  allegations  the  respondent  is  lawfully  holding 
the  office  of  judge  of  said  court. 

290  Mo.— 20 
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The  act  creates  a  municipal  corporation  court  in  all 
counties  in  this  State  having  a  population  of  90,000  and 
not  over  150,000,  and  in  which  is  located  a  city  of  not 
less  than  75,000  inhabitants  (which  provisions  spell 
Buchanan  County  only),  said  court  to  be  a  court  of 
record  with  jurisdiction  coextensive  with  the  county  in 
which  it  is  located  **in  all  actions  at  law  or  equity  con- 
current with  justices  of  the  peace  and  with  the  circuit 
court  wherein  the  amount  involved  does  not  exceed  the 
sum  of  one  thousand  dollars  and  the  same  jurisdiction  of 
criminal  cases  as  now  given  to  justices  of  the  peace  and 
shall,  within  the  limits  thus  given,  exercise  aU  the  duties 
and  powers  now  given  by  law  to  circuit  courts  and  sub- 
ject to  such  exceptions  as  herein  enacted;  the  practice 
of  law  and  procedure  in  said  court  shall  be  governed  by 
the  code  of  civil  procedure  as  now  in  force  as  applied  to 
the  circuit  court."  The  court  is  to  be  in  continuous 
session  and  shall  not  have  terms,  but  process  shall  be 
returnable  in  ten  days  and  not  more  than  thirty  days, 
and  cases  shall  be  tried  on  the  return  day,  or  aa  soon 
thereafter  as  the  court  can  hear  them.  The  circuit  clerk 
is  clerk  of  the  court  and  shall  furnish  a  deputy  clerk;, 
appeals  lie  directly  as  from  judgments  of  the  circuit 
court.  Cases  may  be  removed  from  justices  of  the  peace 
by  either  party  to  said  court  at  any  time  before  trial  is 
commenced.  Section  10  reads:  ^^ Nothing  in  this  act 
shall  be  held  to  apply  to  or  affect  the  conduct  and  busi- 
ness of  city,  police  or  municipal  courts  in  this  State.'' 
The  foregoing  sjoiopsis  is  suflScient  for  the  consideration 
of  this  case.  If  the  court  created  by  the  act  had  been 
called  a  court  of  common  pleas,  it  would  not  have  been 
a  misnomer. 

Section  1,  Article  V,  of  the  Constitution  of  1820, 
reads:  **The  judicial  power  as  to  matters  of  law  and 
equity  shall  be  vested  in  a  'Supreme  Court,'  in  a  *  Chan- 
cellor,' in  'Circuit  Courts,'  and  in  such  inferior  tribunals 
as  the  General  Assembly  may,  from  time  to  time,  or- 
dain and  establish." 
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Section  1,  Article  VI,  of  the  Constitution  of  1865, 
reads:  **The  judicial  power,  as  to  matters  of  law  and 
equity,  shall  be  vested  in  a  supreme  court,  in  district 
courts,  in  circuit  courts,  and  in  such  inferior  tribunals 
as  the  (Jeneral  Assembly  may,  from  time  to  time,  estab- 
lish/^ 

Section  1,  Article  VI,  of  the  Constitution  of  1875, 
reads:  ''The  judicial  power  of  the  State,  as  to  matters 
of  law  and  equity,  except  as  in  this  Constitution  other- 
wise provided,  shall  be  vested  in  a  Supreme  Court,  the 
St.  Louis  Court  of  Appeals,  circuit  courts,  criminal 
courts,  probate  courts,  county  courts  and  municipal  cor- 
poration courts/' 

Under  the  Constitutions  of  1820  and  1865,  the  judi- 
cial power  of  the  State  was  not  vested  exclusively  in 
the  courts  designated  in  the  sections  cited  supra.  In 
addition  to  those  named,  the  General  Assembly  was  em- 
powered to  ordain  and  establish  other  inferior  courts. 
Accordingly,  it  created  courts  of  inferior  jurisdiction,- 
such  as  courts  of  common  pleas,  recorder's  courts,  and 
doubtless  other  courts  in  many  of  the  counties  of  the 
St^te.  But  the  Legislature  was  shorn  of  this  power  by 
the  Constitution  of  1875,  which  provided  a  complete 
system  of  judicial  tribunals  for  the  State  and  vested  in 
them  all  the  judicial  power  of  the  State.  The  Constitu- 
tion disposed  of  all  the  judicial  power  of  the  State 
in  matters  of  law  and  equity  and  left  nothing  to  be 
disposed  of  by  the  General  Assembly.  [State  ex  rel.  v. 
Woodson,  161  Mo.  1.  c.  454 ;  State  ex  rel.  v.  Locker,  266 
Mo.  384,  390.]  One  circuit  court,  one  county  court  and 
one  probate  court  are  provided  by  other  sections  of  the , 
Constitution  for  each  county  in  the  State,  and  their  re- 
spective jurisdictions  defined.  Neither  of  these  had 
jurisdiction  in  the  affiairs  of  municipalities,  nor  power 
to  enforce  their  ordinances.  Therefore,  the  Legislature 
was  empowered  to  create  municipal  courts.  That  com- 
pleted the  scheme.  The  act  in  question  expressly  pro- 
vides that  it  shall  not  apply  to  or  affect  the  conduct 
and  business  of  city,  police  or  municipal  courts  in  the 
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State.  It  is  confessedly  an  attempt  to  create  another 
court  of  record,  having  concurrent  jurisdiction  with  the 
circuit  court  of  the  county  in  matters  of  law  and  equity, 
when  the  Constitution  provides  that  there  shall  be  one 
circuit  court  in  each  county  and  all  the  judicial  power 
of  the  State  is  vested  by  the  .Constitution  in  the  tribunals 
named  in  Sections  1  and  37  of  Article  VI,  and  no  power 
is  given  to  the  Legislature  to  create  other  courts  save 
municipal  corporation  courts.  It  is,  however,  contended 
by  respondent  that  the  term  ** municipal  corporation'' 
includes  counties,  townships,  school  districts,  drainage 
districts  and  other  political  divisions  of  the  State.  It 
is  true  this  expression  is  f  ound^in  the  Constitution.  Sec- 
tion 11,  Article  XI,  provides  that  **  neither  the  General 
Assembly  nor  any  county,  city,  town,  township,  school 
district  or  other  municipal  corporation  shall  ever  make 
an  appropriation  or  pay  from  any  public  fund  what- 
ever, anything  in  aid  of  any  religious  creed,  church  or 
.sectarian  purpose,"  etc.  It  is  found  also  in  other  sec-^ 
tions  of  the  Constitution:  But  this  use  of  the  term  is' 
generally  avoided  as  unfortunate  and  inapt  by  many 
law-writers. 

It  is  unreasonable  to  assume  that  the  framers  of 
the  Constitution,  when  providing  for  the  creation  of 
municipal  corporation  courts,  contemplated  courts  of 
common  law,  equity  and  criminal  jurisdiction  for 
school  districts,  drainage  districts,  road  districts  and 
townships.  That  is  the  meaning  of  respondent's  con- 
tention.   In  Miller  v.  People,  230  111.  65,  74,  it  is  said : 

*  *  The  General  Assembly  in  proposing  and  the  people 
.in  adopting  the  amendment  of  1904  are  presumed  to 
have  used  the  words  'municipal  courts'  in  their  natural 
and  ordinary  meaning.  [Hills  v.  City  of  Chicago,  60 
111.  86;  City  of  Beardstown  v.  City  of  Virginia,  76  id.  34; 
8  Cyc.  729 ;  Cooley 's  Const.  Lim.  58.]  The  words  'munici- 
pal' is  defined  by  all  authorities  as  meaning  of  or  per- 
taining to  a  city  or  corporation  having  the  right  to  ad- 
minister local  government.  The  municipal  court  of  the 
city  of  Chicago  is  therefore  one  which  pertains  to  the 
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corporate  or  local  government  of  the  city  and  the  ad- 
ministration of  the  law  within  the  city.  We  held  in 
City  of  Chicago  v.  Reeves,  supra,  that  municipal  courts 
are  a  proper  part  of  the  local  government,  and  such 
courts  are  generally  given  exclusive  jurisdiction  for  vio- 
lations of  municipal  ordinances.  .  .  .  Under  the 
rule  that  the  words  *  municipal  courts'  were  xised  in  the 
amendment  in  their  ordinary  and  natural  meaning,  the 
municipal  court  of  Chicago  is  to  be  regarded  as  a  local 
court  of  the  city,  established  for  the  purpose  of  adminis- 
tering the  law  within  the  city,  and  not  as  a  part  of  the 
judicial  departnjent  of  the  government  of  the  State  at 
large.'' 

Speaking  of  the  recorder's  court  of  the  city  of 
Hannibal,  Black,  J.,  in  Cake  v.  White,  91  Mo.  79,  1.  c. 
81,  said : 

**The  recorder's  court  was  not  abolished  by  the 
Constitution  of  1875,  for  Section  1  of  Article  6,  in  ex- 
press terms,  provides  for  the  continued  existence  of 
municipal  corporation  courts,  and  hence  the  recorder's 
court  did  not  cease  to  exist,  by  force  of  Section  42,  of  the 
same  article." 

Respondent  relies  with  confidence  on  State  ex  rel. 
V.  McArthur,  13  Wis.  384.  The  Legislature  of  that 
state  had  created  the  Milwaukee  municipal  court,  with 
jurisdiction  coextensive  with  the  county.  The  Constitu- 
tion of  that  state,  in  that  respect,  was  almost  identical 
with  Section  1,  Article  VI,  of  our  Constitution  of  1865, 
and  authorized  the  establishment  of  municipal  courts  and 
courts  of  inferior  jurisdiction.  Referring  to  the  Mc- 
Arthur case,  Dixon,  C.  J.,  in  Atkins  v.  Fraker,  32  Wis. 
510,515,  said: 

**It  seems  to  me,  on  recurring  to  the  case  last  cited, 
that  Mr.  Justice  Paine  might  have  saved  himself  some 
labor  by  regarding  the  municipal  court  in  the  city  and 
county  of  Milwaukee  as  one  of  those  authorized  by  the 
constitution  under  the  denomination  of  *  inferior  courts 
in  the  several  counties.'  " 
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The  Constitution  having  disposed  of  all  the  judicial 
power  of  the  State  and  provided  a  system  of  tribunals 
for  the  administration  of  the  law  of  the  State,  and  having 
withdrawn  from  the  General  Assembly  the  power  to 
create  other  inferior  courts,  and  having  thus  covered  the 
whole  field,  it  is  manifest  that  the  authority  to  establish 
municipal  corporation  courts  has  reference  solely  to 
municipal  courts  as  that  term  is  universally  understood, 
otherwise  there  would  be  no  authority  for  the  creation 
of  courts  to  administer  the  affairs  and  enforce  the  ordi- 
nances of  municipalities,  from  which  sphere  the  court  in 
question  is  expressly  excluded  by  the  act  cheating  it. 

It  is  not  and  cannot  be  claimed  that  the  jurisdic- 
tion of  our  circuit  courts  may  not  be  altered,  abridged 
or  enlarged.  [Sec.  22,  Art.  VI,  Constitution.]  But  the 
fact  remains  that  it  is  not  within  the  competence  of  the 
General  Assembly  to  create  other  courts  than  those 
specified  in  our  organic  law,  nor  enlarge  or  diminish 
their  jurisdiction  when  that  is  defined  by  the  Constitu- 
tion.   [State  ex  rel.  v.  Locker,  supra.] 

We  do  not  question  that  courts  of  the  character 
contemplated  by  the  act  would  have  a  salutary  influence 
and  purge  the  administration  of  justice  in  the  larger 
cities  of  our  State  of  many  crying  evils.  That  has  been 
demonstrated  in  other  jurisdictions,  and  is  no  longer  an 
untried  experiment.  An  amendment  to  the  Constitution 
was  adopted  in  Illinois,  authorizing  the  creation  of  the 
Municipal  Court  of  the  City  of  Chicago,  which,  no  doubt, 
has  in  a  large  measure  fulfilled  the  expectations  gf  its 
promoters.  That  court,  however,  as  has  been  seen,  is 
a  municipal  court,  having  no  jurisdiction  outside  of  the 
city.     [Miller  v.  People,  supra.] 

There  is  no  analogy  between  this  case  and  State  ex 
rel.  v  Seehorn,  246  Mo.  541.  In  that  case  it  was  held  by 
a  divided  court  that  under  the  Constitution,  Kansas  City 
had  authority  to  frame  and  adopt  a  charter  providing 
for  a  municipal  court,  vested  with  power  to  hear  and 
determine  proceedings  for  the  condemnation  of  lands  for 
public  streets  and  assessing  the  damages  and  benefits, 
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such  proceedings  being  matters  of  local  municipal  con- 
cern. Valliant,  C.  J.,  and  Ferbiss,  J.,  concurred  for  the 
reason  that  the  city  for  more  than  twenty  years  had 
acted  on  the  assumption  that  it  had  authority  to  create 
such  a  court  and  confer  on  it  such  jurisdiction,  and  that 
doubtless  in  that  period  property  rights  had  been  ac- 
quired to  a  great  extent  and  it  would  be  unwise  to  de- 
clare that  rights  which  have  arisen  out  of  the  exercise 
of  such  jurisdiction  by  such  courts  cannot  be  upheld. 
Judge  Graves  delivered  a  dissenting  opinion,  in  which 
Judge  Woodson  concurred.  Under  the  Constitution,  the 
General  Assembly  could  have  created  the  court.  It  was 
evidently  considered  an  academic  question  by  some  of 
the  judges. 

A  statute  fairly  susceptible  of  a  construction  in 
harmony  with  the  Constitution  must  be  given  that  con- 
struction by  the  coii^ts.  Unless  clearly  repugnant  to  the 
organic  law,  it  must  be  upheld.  [State  ex  rel.  v.  Burton, 
266  Mo.  711,  718;  State  ex  rel.  v.  County  Court,  128  Mo. 
427.]  But'  when  it  is  clear,  as  in  this  case,  that  an  en- 
actment is  in  contravention  of  the  Constitution,  it  is  our 
imperative  duty  to  so  declare.  In  view  of  what  has  been 
said,  it  cannot  be  reasonably  contended  that  the  act  *in 
question  is  not  in  contravention  of  Section  1  of  Article 
VI  of  our  Constitution.  It  follows  that  the  demurrer 
to  the  information  must  be  overruled  an^  the  judgment 
of  ouster  rendered  against  the  respopdent. 

It  is  so  ordered.   All  concur.     /^ 


GRAFEMAN     DAIRY     COMPANY,     Appellant,     v. 
NORTHWESTERN  BANK  et  al. 

In  Banc,  November  SO,  1921. 

1.  CONVEY ANOE:   By  Corporation:  TTnantliorlied  by  Directors.     A 

deed  of  trust  given  to  secure  a  collateral  note  of  even  date,  signed 
by  a  corporation  by  its  president  and  attested  by  the  signature 
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of  its  secretary  and  the  seal  of  the  corporation,  and  duly  acknowl- 
edged by  its  president,  the  certificate  stating  that  it  was  signed 
and  sealed  by  the  authority  of  its  board  of  directors,  whereby  the 
company's  office,  plant  and  place  of  business  was  conveyed  to  a 
trustee  as  security  for  the  payment  of  the  note,  but  in  fact  not 
authorized  by  its  board  x>t  directors,  of  whom  there  were  £ve,  two 
of  whom  were  the  president  and  secretary,  is  not  a  valid  convey- 
ance, and  does  not  bind  the  corporation,  although  the  president 
was  the  principal  stockholder  and  no  meeting  of  the  directors  or 
stockholders  had  been  held  for  years.  Corporate  acts,  such  as  the 
conveyance  of  lands,  to  be  valid,  must  have  the  sanction  and  be 
authorized  by  the  board  of  directors. 

2.   ; : :  Statutory  Acknowledgment.    The  Legislature 

recognized  that  corporate  acts  are  to  be  authorized  by  the  board 
of  directors  in  the  statute  (Sec.  2188,  E.  S.  1919)  in  which  the  form 
of  acknowledgment  of  a  corporation  was  suggested,  to  contain  the 
sworn  statement  of  its  president  or  other  chief  officer  that  the  "in- 
strument was  signed  and  sealed  in  behalf  of  said  corporation;" 
and  while  such  suggested  form  is  merely  directory,  it  conclusively 
implies  that,  in  the  legislative  mind,  the  authority  of  the  board  of 
directors  was  an  element  of  all  corporate  conveyances  of  land, 
and  such  implication  is  in  harmony  with  tho  general  law  that,  in- 
dependent of  statute,  the  authorization  by  the  board  of  directors 
is  necessary  to  the  validity  of  a  corporate  mortgage  attempted  to 
be  executed  by  its  president  upon  its  going  plant  as  security  for 
borrowed  money. 


:    :   :    Eauitable   EstoppeL     Equitable    estoppel 

cannot  be  interposed  to  defeat  a  recovery  upon  the  legal  title  un- 
less it  is  pleaded;  and  where  the  evidence  establishes  that  the  ex- 
ecution of  the  corporate  mortgage,  regular  on  its  face,  was  not 
authorized  by  its  board  of  directors  and  was  therefore  void,  it  de- 
volves upon  the  holder  of  the  note,  when  sued  by  the  corporation  to 
have  said  mortgage  removed  as  a  cloud  upon  its  title,  to  plead  and 
prove  any  equitable  defense  it  desires  to  assert  in  derogation  of 
the  legal  title.  But  although  said  holder  stands  solely  upon  the 
legal  title  acquired  by  the  mortgage,  the  court  will  examine  the 
plaintiff  corporation's  own  evidence  to  ascertain  whether  it  shows 
that  the  plaintiff  is  estopped,  in  equity,  although  equitable  estoppel 
is  not  pleaded,  from  asserting  the  invalidity  of  the  mortgage  and 
to  have  it  removed  as  a  cloud  upon  its  title. 

: : ;  — -:  Knowledge  of  Transaction:  Personal 

Debt  of  President.  Where  the  most  of  the  debt  to  the  bank,  to 
secure  which  the  president  of  a  corporation  executed  a  deed  of 
trust,  without  authority  from  its  board  of  directors,  was  long  past 
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due,  and  the  remainder  was  created  for  the  purpose  of  procuring 
the  deed  of  trust  regardless  of  the  power  of  the  board  of  directors 
to  execute  it,  and  the  evidence  tends  strongly  to  show  that  the 
mortgage  was  js^iven  and  received  under  an  arrangement  between 
the  president  and  the  bank  to  secure  the  personal  indebtedness  of 
the  president  and  not  the  debts  to  the  bank  of  the  corporation,  a 
judgment  refusing  to  remove  said  deed  of  trust  upon  the  title  of 
the  corporation's  properties  and  holding  that  said  plaintiff  corpora- 
tion is  estopped  to  demand  said  relief  on  the  ground  that  it  owed 
the  money  to  the  bank  and  through  its  president  executed  a  deed  of 
trust  regerular  on  its  face  to  secure  it,  will  not  be  upheld. 

5.  — — — :  :  :  Batificatlon.  The  president  of  a  corpora- 
tion who  executes  a  deed  of  trust  on  its  properties  to  secure  the 
payment. of  borrowed  money,  invalid  because  he  was  not  authorized 
by  its  board  of 'directors  to  execute  it,  cannot,  by  receiving  and  re- 
taining the  money  in  his  capacity  as  manager  of  the  business  of 
the  corporation,  although  he  has  been  permitted  by  the  directors 
and  stockholders  to  exercise  autocratic  powers  over  its  business, 
ratify  said  invalid  deed  of  trust,  and  thereby  estop  the  corporation 
to  deny  the  validity  of  the  security  upon  which  the  money  was 
procured. 

6.  :  :  IJvidence:  Admissions:   Mortgage  to  Secure  Per- 

sonal  Debt.  Admissions  made  by  the  president  of  the  corporation 
that  certain  indebtedness  to  defendant  bank,  claimed  to  be  the 
debt  of  the  corporation,  was  his  personal  debt,  is  admissible  in 
evidence  in  an  equitable  suit  to  enjoin  the  foreclosure  of  a  deed  of 
trust  executed  by  the  president  of  the  corporation,  although  said 
admissions  wera  made  long  after  the  deed  was  executed  and  to  a 
public  accountant  who  was  auditing  the  corporation's  books  at 
the  request  of  the  bank.  And  likewise  evidence  showing  that  the 
proceeds  of  a  loan  to  the  corporation  were  absorbed  by  its  presi- 
dent is  admissible  where  the  question  whether  it  ought  to  be  made 
a  condition  of  cancelling  the  invalid  deed  of  trust  that  the  cor- 
poration repay  the  money  defendant  claims  it  received  upon  such 
security,  on  the  ground  that  it  was  estopped  in  equity  to  deny 
the  sufficiency  of  the  deed  while  retaining  its  benefits. 


Appeal  from  St.  Louis  City  Circuit  Court. — Hon.  Victor 
H.  Falkenhainer,  Judge. 

Reversed  and  remanded. 
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Jeffries  and  Corum  for  appellants. 

(1)  A  mortgage  by  a  corporation  must  be  author- 
ized by  its  board  of  directors.  Fletcher's  Cyc.  Corp., 
sec.  1299,  p.  2274;  Union  National  Bank  v.  State  Nat. 
Bank,  155  Mo.  95;  Leggett  v.  New  Jersey  Mfg.  &  Bank- 
ing Co.,  1  N.  J.  Eq.  541;  Gashwiler  v.  Willis,  33  Cal.  11, 
20;  State  ex  rel.  Grimm  v.  Manhattan  Rubber  Co.,  149 
Mo.  181;  McKeag  v.  Collins,  87  Mb.  164;  State  ex  rel. 
Schroeder  v.  Perkins,  90  Mo.  App.  603;  Frederick  v. 
Lettney,  214  Mass.  46;  El  Fresnal  Irrigating  Land  Co. 
V.  Bank  of  Washington,  182  S.  W.  (Tex.  Civ.  App.) 
703;  Temple  v.  Dodge,  89  Tex.  68,  32  S.  W.  514,  33  S.  W. 
222;  Citizens  Security  Co.  v.  Hammel,  112  Pac.  731,  14 
Cal.  App.  564;  In  re  St.  Helen  Mill  Co.,  3  Sawy.  88; 
Alta  Silver  Mining  Co.  v.  Alta  Placer  Mining  Co.,  78 
Cal.  629.  (2)  A  corporation  is  not  liable  for  acts  with- 
in the  apparent  authority  of  its  oflScers  or  agents  where 
the  person  dealing  with  such  oflScers  or  agents  has  no- 
tice of  facts  sufficient,  to  put  him  on  inquiry  as  to  the 
latter 's  authority.  Fletcher  Cyc.  Corp.,  sec.  1928 ;  Louisi- 
ana State  Bank  v.  Orleans  Navigation  Co.,  3  La.  Ann. 
294;  Western  Railroad  v.  Bayne,  11  Hun,  166;  Kelsey  v. 
New  England  Railroad  Co.,  60  N.  J.  Eq.  230;  Continental 
Insurance  Co.  v.  Schulman,  205  S.  W.  315 ;  Franco-Texas 
Land  Co.  v.  McCormick,  85  Tex.  416,  422;  Stanley  v. 
Franco- American  Ferment  Co.,  97  N.  Y.  Misc.  401 ;  Bank 
of  Commerce  v.  Mining  Co.,  13  N.  Mex.  424,.  429.  (3) 
Declarations  made  by  William  Grafeman,  deceased, 
against  his  pecuniary  interest  were  admissible  in  evi- 
dance.  Jones  on  Evidence,  p.  405 ;  Friberg  v.  Donovan, 
23  HI.  App.  58;  Wynn  et  al.  v.  Cory,  48  Mo.  346,  348;  22 
C.  J.  231,  232,  233.  (4)  There  is  no  estoppel  against 
plaintiff,  (a)  Where  estoppel  is  relied  upon,  it  must 
be  specially  pleaded.  Bray  v.  Marshall,  75  Mo.  327; 
Noble  V.  Blount,  77  Mo.  235;  Tyler  v.  Tyler,  78  Mo.  App. 
240;  Hunt  v.  Searcy,  167  Mo.  158;  Golden  v.  Tyler,  180 
Mo.  196;  Rieschick  v.  Klingelhoefer,  91  Mo.  App.  430; 
Western  R.  R.  Co.  v.  Musser,  97  Mo.  App.  114;  Carthage 
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V.  Light  Co.,  97  Mo,  App.  20 ;  Chance  v.  Jennings,  159  Mo. 
544;  Sanders  v.  Chartrand,  158  Mo.  352;  Osborne  v. 
Court  of  Honor,  152  Mo.  App.  652;  Babler  Lbr.  Co.  v. 
Muhlbach,  109  Mo.  App.  646;  T\irner  v.  Edmonston,  210 
Mo.  411;  Swainhart  v.  3t.  Louis  Suburban  Railroad, 
207  Mo.  423;  Union  Biscuit  Co.  v.  Springfield  Gro.  Co., 
143  Mo.  App.  300;  Gulf  Red  Cedar  Co.  v.  Crenshaw,  169 
Ala.  606;  McQueen  v.  Bank  of  Edgemont,  20  S.  D.  378; 
Sutton  V.  Consolidated  Apex  Mining  Co.,  15  S.  D.  410, 
89  N.  W.  1020.  (b)  In  order  to  create  an  estoppel  the 
person  relying  upon  the  estoppel  must  have  been  misled 
into  such  action  that  he  would  suffer  injury  if  an  es- 
toppel be  not  declared.  Barnett  v.  Kamp,  258  Mo.  139, 
157;  Ford  v.  Fellows,  34  Mo.  App.  630,  633;  Rogers  v. 
Marsh,  73  Mo.  64;  Noble  v.  Blount,  77  Mo.  235;  Spurlock 
V.  Sproule,  72  Mo.  503;  Rosencranz  v.  Swofford  Dry 
Goods  Co.,  175  Mo.  518;  Conrad  v^  Fisher,  37  Mo.  App. 
352 ;  Eitelgeorge  v.  Building  Assn.,  69  Mo.  52 ;  Acton  v. 
Dooley,  74  Mo.  63;  Hydraulic  Press  Brick  Co.  v.  NeW- 
meister,  15  Mo.  App.  592 ;  Garesche  v.  Levering  Inv.  Co., 
146  Mo.  436. 

Geo,  W.  Lvhke,  Geo,  W.  Lubke,  Jr,,  and  Walther, 
Muench  &  Hecker  for  respondents. 

(1)  The  president  of  a  business  corporation,  who 
has  fullscontrol  and  management  of  its  affairs,  and  who, 
without  objection  on  the  part  of  the  board  of  directors, 
borrows  money,  pays  dividends  and  buys  real  and  per- 
sonal property  for  the  corporation,  has  implied  author- 
ity to  execute  and  deliver  a  deed  of  trust  conveying  its 
real  estate  as  security  for  money  borrowed  for  and  re- 
ceived by  the  corporation.  P.  R.  Sinclair  Coal  Co.  v. 
Missouri  Hydraulic  Mining  Co.,  207  S.  W.  266;  Strother 
V.  Barrow,  246  Mo.  241 ;  Tyler  Estate  v.  Hoffmann,  146 
Mo.  App.  520;  Danglade  Co.  v.  Land  Co.,  190  S.  W.  35. 
And  even  though  he  had  no  authority  to  execute  a  deed 
of  trust  to  secure  the  payment  of  money  borrowed  for 
the  corporation,  if  the  corporation  retains  the  money 
received  by  it  through  his  unauthorized  act,  it  fully 
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ratifies  the  same  and  cannot  repudiate  the  deed  of  trust. 
Mining  Co.  v.  Taylor,  247  Mo.  1;  Smith  v.  Richardson, 

77  Mo.  App.,  430;  Campbell  v.  Pope,  96  Mo.. 472;  Chou- 
teau V.  Allen,  70  Mo.  290';  Darst  v.  Gale,  83  III  136;  Love 
V.  Metropolitan  Church  Assn.,  184  111.  App.  102;  Doerr 
V.  Fandango  Lumber  Co.,  31  Cal.  318 ;  Shaf er  v.  Spruks, 
225  Fed.  480;  Weathersby  v.  Lumber  Co.,  107  Tex.  474; 
Clark  V.  Elmendorf,  78  S.  W.  (Tex.)  538;  Bank  v.  Clark, 
138  Ga.  798;  Witter  v.  Grand  Rapids  Flouring  MiU  Co., 

78  Wis.  543;  BuUen  v.  Milwaukee  Co.,  109  Wis.  41; 
Chestnut  Co.  v.  Record  Pub.  Co.,  227  Pa.  St.  235; 
Sherman  v.  Morris,  43  Kan.  282;  Henry  v.  Colorado  & 
C.  Co.,  10  Colo.  App.  14 ;  Cook  on  Corporations,  pp.  2489 ; 
Jones  on  Mortgages,  sees.  124,  127;  Annotation  to 
Weathersby  v.  Lumber  Co.,  7  A.  L.  R.  1446,  1477.  (2) 
The  declarations  of  William  Grafeman,  excluded  by  the 
court  made  in  the  absence  of  the  representatives  of  the 
defendant,  were  statements  in  favor  of  his  principal. 
As  such  they  were  neither  competent  nor  relevant  and 
were  properly  excluded.  Proctor  v.  Loomis,  35  Mo.  App. 
482;  Sira  v.  Railroad  Co.,  115  Mo.  127;  Hall  v.  Hall,  34 
Ind.  314;  Havens  v.  GUmour,  82  N.  Y.  Supp.  511.  (3) 
The  plaintiff  seeks  equitable  relief.  It  must,  therefore, 
do  equity,  and  the  court  must  consider  any  facts  dis- 
closed by  the  record,  which  tend  to  show  that  plaintiff's 
complaint  is  not  well  founded.  Ess  v.  Griffith,  139  Mo. 
322,  332;  Bremen  Bank  v.  Branch,  104  Mo.  440;  16  Cyc. 
809.  If  it  becomes  apparent  from  the  evidence  that  the 
plaintiff  cannot  recover  for  want  of  equity,  it  is  not 
necessary  that  the  facts  showing  this  want  of  equity 
be  expressly -pleaded.  Ess  v.  Griffith,  139  Mo.  322,  332; 
Curtis  V.  Moore,  162  Mo.  442 ;  Young  v.  Glascock,  79  Mo. 
576;  Price  v.  Hallett,  138  Mo.  561;  McDonnell  v.  Bed- 
gasso,  175  Mo.  275;  16  Cyc,  675  to  785. 

BROWN,  C. — This  suit  was  instituted  in  the  Circuit 
Court  for  the  City  of  St.  Louis  on  October  1,  1918.  Its 
general  purpose  was  to  cancel  and  set  aside  certain 
promissory  notes  purporting  to  be  executed  by  the  plain- 
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tiff  corporation  to  one  Oonk,  a  teller  of  the  defendant 
bank,  on  April  19, 1917,  as  collateral  security  for  alleged 
indebtedness  of  plaintiff  to  said  bank  of  an  equal  amount ; 
and  also  to  set  aside  and  cancel  a  deed  of  trust  to  one 
Schulte,  as  trustee,  to  secure  the  payment  of  said  notes. 
These  notes  consisted  of  a  principal  note  for  the  sum  of 
$50,000  and  for  semi-annual  interest  notes  for  the  sum 
of  $1375  each.  The  property  which  the  deed  of  trust 
purported  to  convey  was  real  estate  in  the  city  of  St. 
Louis  alleged  to  be  worth  the  amount^f  the  principal 
note  or  more. 

These  instruments  appear  to  be  signed  with  the 
name  of  the  plaintiff  corporation  by  William  Grafeman, 
its  president.  • 

At  the  time  of  the  institution  of  the  suit  the  trustee, 
Schulte,  had  already  instituted  proceedings  to  foreclose 
the  deed  of  trust  for  the  defendant  bank,  to  which  the 
collateral  notes  had  been  transferred  by  Oonk,  and  had 
advertised  the  land  for  sale  pursuant  to  its  terms. 

The  petition,  in  addition  to  the  foregoing  facts,  al- 
leged: ''That  said  notes  and  said  deed  of  trust  were 
never  executed  by  the  plaintiff;  that  said  purported 
notes  and  deed  of  trust  were  never  authorized  by  the 
board  of  directors,  nor  by  the  stockholders  of  the  plain- 
tiff; that  plaintiff  •never  received  any  money  or  other 
thing  of  value  from  the  said  William  H.  Oonk  or  any 
other  person,  on  account  of  said  purported  notes  and 
deed  of  trust ;  that  plaintiff  never  received  the  considera- 
tion alleged  in  said  purported  notes  and  deed  of  trust, 
and  that  if  the  said  William  Grafeman  executed  said 
purported  notes  and  deed  of  trust  he  did  so  on  his  own 
account  and  responsibility,  and  without  the  authority, 
knowledge  or  consent  of  plaintiff,  and  that  the  defend- 
ants well  knew  all  such  facts,  and  at  the  time  of  ac- 
quiring their  alleged  interest  and  ownership  in  and  of 
said  purported  notes  and  deed  of  trust  well  knew  and 
understood  such  facts ;  that  if  the  negotiation  and  trans- 
fer of  said  purported  notes'  is  not  restrained  and  the 
notes  canceled,  and  if  the  sale  of  said  real  estate  under 
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said  purported  deed  of  trust  is  not  restrained,  plaintiff 
will  suffer  irreparable  injury;  and  that  plaintiff  has  no 
adequate  remedy  at  law  in  the  premises.'' 

The  court  awarded  a  preliminary  injunction  upon 
these  statements  and  the  prayer  of  the  petition. 

The  defendant  bank  filed  an  answer,  upon  which  all 
the  issues  stand.  It  made  the  conventional  admissions 
as  to  the  corporate  character  of  parties,  the  acquisition 
and  ownership  of  the  notes  and  deed  of  trust  securing 
them,  the  proceedings  taken  for  foreclosure,  and  denied 
all  other  allegations. 

By  way  of  counterclaim  it  stated  that  on  April  19, 
1917,  the  plaintiff  owned  in  fee  and  occupied  and  used 
the  land  described  in  the  collateral  deed  of  trust  in 
carrying  on  the  dairy  business  for  which  it  had  been  in- 
corporated, and  that  on  May  17,  1917,  said  notes,  duly 
indorsed  by  Oonk  without  recourse,  were  delivered  to 
it  by  plaintiff,  with  a  contract  in  writing  pledging  them 
to  the  defendant  bank  as  security  for  the  payment  at 
maturity  of  another  promissory  note  executed  and  de- 
livered by  plaintiff  to  the  bank  on  that  day,  for  fifty 
thousand  dollars,  payable  three  months  after  date,  with 
interest  at  five  and  a  half  per  cent,  which  was  renewed 
at  maturity  for  a  like  term;  and  default  having  been 
made  in  the  payment  of  the  renewal,  the  pledge  had 
been  duly  foreclosed,  according  to  its  terms,  and  the 
bank  had  thereby  acquired  the  title  to  the  collateral 
notes  secured  by  the  deed  of  trust  described  in  the  peti- 
tion. It  therefore  asked  that  the  injunction  be  dissolved 
and  that  the  bank  be  permitted  to  proceed  with  the 
foreclosure. 

The  answer  next  contains  a  count  in  ordinary  form, 
as  holder  in  due  course,  for  judgment  on  the  principal 
note  of  April  19,  1917,  and  for  foreclosure  of  the  mort- 
gage. 

It  next  asks  for  judgment  and  foreclosure  upon  all 
the  mortgage  notes,  which  were  alleged  to  have  become 
due  by  reason  of  the  prior  defaults. 
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The  plaintiff,  by  replication,  put  in  issue  the  new 
matter  in  the  answer,  and  reiterated  with  particularity 
the  statement  of  the  petition  that  the  plaintiff  did  not 
execute  or  authorize  the  execution  of  the  deed  of  trust 
in. question,  and  averred  that  if  Grafeman  signed  the 
name  or  aflSxed  or  caused  to  be  affixed  the  seal  of  the 
plaintiff  corporation  to  the  instrument  it  was  upon  his 
own  account,  a^d  without  authority  from  the  corpora- 
tion, or  its  directors  or  stockholders,  and  that  the  plain- 
tiff received  no  consideration  therefor. 

The  faicts  in  evidence  are  that  the  plaintiff  corpora- 
tion was  organized  and  incorporated  in  1892,  with  a 
capital  stock  of  one  hundred  and  thirty  thousand  dollars, 
to  succeed  to  the  dairy  business  of  William  Grafeman, 
which  it  did.  The  capital  stock  was  increased  from  time 
to  time  until  it  finally  amounted  to  four  hundred  and 
forty  thousand  dollars  paid.  It  took  over  and  continued 
the  dairy  business  of  Mr.  Grafeman,  and  he  continued 
to  be  its  president  and  manage  its  business  continuously 
up  to  the  time  of  his  death,  which  occurred  on  December 
21,  1917,  the  directors  being  members  of  his  own  family. 
At  the  time  of  these  transactions  and  for  several  pre- 
vious years,  the  board  had  consisted  of  himself,  his 
son,  a  nephew,  a  brother  and  a  brother-in-law,  Mr. 
Mannebach,  who  was,  for  the  last  ten  or  twelve  years, 
secretary  of  the  corporation  and  attested,  and,  at  the 
president's  request,  attached  the  seal  of  the  corporation 
to  the  deed  of  trust.  This  he  had,  at  first,  refused  to  do, 
but  finally  was  taken  by  the  president  to  see  some  busi- 
ness friends  of  the  corporation,  and  consented  upon 
their  advice.  While  Mr.  William  Grafeman  owned  the 
most  of  the  stock,  there  were  twenty-four  other  stock- 
holders named,  among  whom  was  Mr.  Obernier,  who  had 
been  for  many  years  the  cashier  of  the  defendant  bank, 
and  through  whom  this  business  had  been  transacted. 
He  owned  ten  shares  of  the  par  value  of  $100  each. 

There  is  no  question  that  Mr.  William  Grafeman 
had  at  all  times  conducted  the  business  of  the  plaintiff 
with  the  same  freedom  as  if  it  had  been  his  own.  Neither 
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the  stockholders  nor  directors  had  held  a  meeting  for 
several  years.  There  is  nothing  to  indicate  that  any 
director  or  stockholder  other  than  Mr.  Mannebach  knew 
or  suspected  the  existence  of  the  deed  of  trust  until  after 
his  death,  although  the  records  pertinent  to  that  question 
were  in  court.  The  only  business  done  or  association  had 
between  Mr.  William  Grafeman  and  the  stockholders  as 
such  seems  to  have  been  the  payment  by  him  to  them 
respectively  of  such  dividends  as  he  represented  had 
accrued  and  become  payable  from  time  to  time.  During 
the  later  years  no  record  was  made  of  their  declaration. 

Mr.  Obernier,  whom  we  have  mentioned  as  a  stock- 
holder in  the  plaintiff  company  and  who  conducted  for 
his  bank  the  transaction  in  issue,  was  called  as  a  witness, 
and  testified,  in  substance,  that  on  May  17,  1917,  and  up 
to  November  9, 1917,  William  Grafeman  personally  owed 
his  bank  $45,000,  and  that  on  the  first  named  day  the 
Grafeman  Dairy  Company  owed  it  $50,000,  of  which 
$10,000  was  advanced  that  day,  $20,000  on  November  11, 
1915,  $10,000  on  October  16,  1916,  and  $10,000  on  April 
20,  1917.  He  did  not  produce  nor  describe  the  notes 
which  represented  this  indebtedness  before  it  was  con- 
solidated into  the  single  note  for  $50,000  mentioned  in 
the  answer.  The  collateral  notes  to  Mr.  Oonk  were  also 
indorsed  by  Mr.  Grafeman,  and  although  dated  April  19, 
were  delivered  on  May  17,  the  date  of  the  consolidation 
of  the  company's  previous  indebtedness  and  the  advance- 
ment of  the  last  $10,000.  All  this  business  was  done  with 
the  bank  by  Mr.  Grafeman  alone.  The  papers  were  al- 
ready signed  when  brought  to  the  bank  with  the  exception 
of  the  collateral  notes  with  their  indorsement. 

This  collateral  security  was  taken  at  the  suggestion 
of  the  bank  examiner  made  about  the  beginning  of  the 
year.  He  talked  with  Mr.  Grafeman  about  it  **  around 
February  some  time,"  told  him  the  bank  should  require 
collateral,  and  he  said  he  could  give  it  a  deed  of  trust  and 
requested  an  additional  loan  of  $10,000.  No  security  was 
given  at  the  time  of  the  advancement  on  April  20  of  an 
additional  $10,000.    The  witness  told  him  he  would  have 
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to  hold  a  meeting,  and  does  not  know  whether  he  men- 
tioned the  stockholders  and  directors  particularly.  He 
demanded  a  meeting  to  authorize  the  execution  of  the 
deed  of  trust.  He  received  no  notice  of  the  holding  of 
any  meeting.  He  read  the  record,  the  official  paper,  and 
had  there  been  a  notice  of  a  meeting  would,  he  says, 
have  seen  it.  He  asked  for  the  records,  and  Grafeman 
told  him  he  would  send  them  up.  The  deed  of  trust  was 
already  recorded  when  delivered. 

The  witness  asked  for  a  statement  and  Grafeman 
told  him  he  was  going  to  have  Mr.  Kessler  **the  public 
accountant"  prepare  one.  Although  the  witness  knew 
that  Mr.  Kessler  was  at  work  making  a  statement,  he 
never  insisted  on  it  further.  Mr.  Foote  might  have  in- 
sisted; he  had  charge  of  that  matter.  He  first  became 
suspicious  of  the  credit  of  the  company  when  the  bank 
examiner  recommended  collateral,  but  he  still  considered 
it  worthy  of  credit  and  that  the  loan  was  good  with  the 
indorsement  of  Grafeman.  He  considered  both  loans, 
aggregating  $95,000,  good  with  Grafeman 's  indorsement, 
up  to  the  time  of  his  death. 

With  respect  to  his  participation  in  the  transaction 
this  witness  also  testified  as  follows: 

**Q.  Now,  you  also  told  Mr.  Grafeman  he  would 
have  to  exhibit  to  you  a  copy  of  the  resolution  of  the 
board  of  directors  and  of  the  stockholders  authorizing 
this  deed  of  trust  and  note,  did  you  not  I    A.    Yes,  sir. 

*^Q.  Did  you  ever  see  such  minutes  or  a  copy  of 
them  ?  A.  No,  sir ;  I  asked  him  for  it,  but  he  said  he  was 
going  to  send  it  up. 

**Q.  And  without  getting  him  to  send  it  up,  with- 
out making  any  further  investigation,  you  advanced  him 
an  additional  ten  thousand  dollars  and  took  his  deed  of 
trust,  is  that  right?    A.    Yes— we  took  the  deed  of  trust. 

''Q.  As  a  matter  of  fact  you  never  asked  him  after- 
wards whether  or  not  he  ever  had  a  meeting  of  the  stock- 
holders or  board  of  directors?  A.  Yes,  sir,  I  did;  I 
asked  him  several  times. 

''Q.    You  asked  him  several  times!    A.    Yes,  sir, 
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*'Q.  And  even  after  you  received  this  deed  of  trust 
you  kept  on  asking  him  whether  or  not  he  held  a  meeting, 
did  you  not? 

'*Q.  And  you  kept  urging  him  to  hold  a  meeting 
afterwards!  A.  No,  I  asked  him  for  the  resolution,  of 
the  board. 

*'Q.  Mr.  Obernier,  isn't  it  a  fact  that  you  wanted 
this  deed  of  trust  at  the  time  that  you  advanced  the  ten 
thousand  dollars  on  April  20th!  A.  We  wanted  it  at 
that  time! 

**Q.  Well,  isn't  that  how  the  deed  of  trust  came  to 
be  dated  April  19th!  A.  Why,  we  requested  it — ^he 
promised  to  have  that  deed  of  trust  made  up. 

*  *  Q.  For  this  loan — for  this  ten  thousand  dollar  loan 
of  April  20th!    A.    Yes. 

**Q.  And  you  couldn't  get  Mr.  Mannebach  to  sign 
it  and  he  told  you  that,  didn't  he!    A.    No,  he  didn't. 

**Q.  And  so  you  went  ahead  and  advanced  this  ten 
thousand  dollars  on  April  20th  without  the  deed  of  trust! 
A.    On  April  20th! 

'^Q.    Yes,  on  April  20th!      A.    Yes. 

'*Q.  And  you  saw  this  deed  of  trust  on  April  19th, 
didn  't  you  ?    A.    Yes,  sir. 

''Q.  I  am  speaking  of  April  19th!  A.  Not  on  that 
day,  I  didn 't  see  it ;  no. 

^     **Q.    When  did  you  first  see  that  deed  of  trust!    A. 
On  Mav  17th. 

'*Q.    You  never  had  seen  it  prior  to  that!    A..  No. 

**Q.  You  don't  know  how  it  comes  that  this  is  dated 
April  19th,  1917!  A.  No.  It  was  made  out  that  day, 
I  suppose. 

*'Q.  Now,  after  you  got  this  deed  of  trust,  on  the 
same  day,  I  presume,  you  sent  it  to  the  City  Hall  to  be 
recorded,  didn't  you!  A.  No,  that  was  recorded  when  I 
received  it. 

'*Q.  The  day  you  received  it!  A.  I  don't  know 
whether  the  day  or  not;  it  was  recorded  when  we  re- 
ceived it. 
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''The  Coubt:  It  had  been  recorded  when  you  re- 
ceived it!    A.    Yes. 

**Mb.  Simpson:  Q.  It  was  already  recorded  when 
you  received  it  I    A.    Yes. 

'*Q.  Then  you  didn't  get  this  deed  of  trust  on  that 
day — you  simply  got  a  card  from  the  Recorder  of  Deeds ' 
oflBce  saying  that  a  deed  of  trust  was  on  file  for  record, 
isn't  that  right!  A.  I  suppose  so;  I  can't  remember 
that,  whether  we  had  the  deed  or  just  a  card. 

**Q.  Well,  you  know  it  takes  a  month  or  so  to  get  a 
deed  back!    A.    Yes. 

'*Q.  You  know  this  deed  of  trust  was  recorded  be- 
fore you  received  it!    A.    Yes,  sit. 

**Q.  Outside  of  this  deed  of  trust  which  you  say 
Mr.  Grafeman  gave  to  you  on  behalf  of  the  Grafeman 
Dairy  Company,  do  you  know  of  any  other  deed  of  trust 
that  William  Grafeman  executed  on  the  Dairy  Company's 
property!    A.    No,  sir. 

'MJ-  You  don't  know  of  any  deed  he  ever  made  on 
the  Dairy  Company's  property,  do  you!    A.  No,  sir. 

''Q.  At  the  time  he  made  this  last  loan,  or  just 
prior  to  the  time  he  made  this  last  loan  on  May  17, 1917, 
you  told  Mr.  Grafeman  he  would  have  to  get  a  statement 
of  the  company's  affairs,  did  you  not!  A.  We  asked  for 
a  statement,  yes. 

'*Q.  And  he  told  you  he  was  going  to  have  Mr. 
Kessler  prepare  one,  did  he  not!  A.  I  think  he  said 
that,  yes. 

**Q.  Did  you  ever  get  that  statement!  A.  I  believe 
not ;  I  would  have  to  refer  to  Mr.  Foote. 

'*Q.  Did  you  ever  ask  Mr.  Kessler  for  the*  state- 
ment! A.  No,  we  asked  Mr.  Grafeman.  I  believe  Mr. 
Foote  telephoned — . 

'*Q.  You  knew  Mr.  Kessler  was  at  work  making  a 
statement,  did  you  not!    A.    Yes,  sir. 

*'Q.  And  you  never  insisted  on  getting  it!  A.  Mr. 
Foote  might  have  insisted  on  getting  it — he  has  charge 
of  that. 

^ '  Q.    Mr.  Foote  would  have  charge  of  that !    A.    Yes. 
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and  information  obtained  from  the  bank  with  which  that 
company  did  business.  There  was  no  record  on  the 
books  of  the  company  of  the  $50,000  loan  in  question  be- 
yond an  entry  in  the  pass  book  and  one  or  two  entries 
growing  out  of  the  previous  loan  into  which  this  one  was 
consolidated  on  the  Grafeman  account.  One  of  them 
was  on  November  30, 1915,  for  $20,000,  appearing  on  the 
company's  ledger  in  the  account  of  William  Grafeman. 
There  is  no  explanation  whatever  of  this  upon  the  books 
that  would  throw  any  light  upon  it;  nor  show  that  the 
bank  had  any  connection  with  it.  On  the  journal  it*  is 
credited  to  Mr.  Grafeman  and  charged  to  cash.  Had 
the  money  been  obtained  from  the  bank  it  should  have 
been  charged  to  cash  and  credited  to  bills  payable. 

There  is  an  item  on  the  ledger  of  date  October  31, 
1916,  for  $10,000  in  the  account  of  Grafeman,  with 
nothing  to  indicate  that  it  was  derived  from  the  bank. 
Nor  is  there  any  such  indication  in  the  journal  entry. 
These  two  items  amounting  to  $30,000  might  have  been 
derived  from  the  bank.  No  entry  appears  upon  the  com- 
pany's books  of  account  as  to  the  two  items  of  $10,000 
each  included  in  the  $50,000  note  of  April  19,  1917,  or 
that  the  company  received  those  amounts  or  either  of 
them. 

On  completing  the  audit  the  witness  furnished  Mr. 
Grafeman  with  three  copies. 

The  witness  wais  then  asked,  '^Does  that  audit  show 
any  amount  owing  by  William  Grafeman  to  the  Grafe- 
man Dairy  Company?"  The  defendant  objected  to  this 
as  '* utterly  immaterial  to  this  inquiry  now,"  which  was 
sustained  by  the  court  and  plaintiff  duly  excepted.  Con- 
tinuing, the  witness  stated  that  the  account  of  the  North  - 
western  Bank  as  shown  by  the  company's  books  differs 
from  the  account  shown  on  the  bank's  own  books  in 
several  respects.  The  only  explanation  was  given  by 
Mr.  Grafeman  to  the  witness  as  soon  as  he  found  the 
difference.  The  plaintiff's  counsel  then  stated  that  he 
desired  to  prove  by  this  witness  admissions  made  by  Mr. 
Grafeman  against  his  own  pecuniary  interest.  The  court. 
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against  the  objection  duly  made  by  defendant  on  the 
ground  that  such  admissions  would  not  bind  defendant 
bank,  permitted  him  to  proceed,  reserving  its  ruling  upon 
the  objection. 

The  witness  then  stated  that  when  he  called  Graf  e- 
man's  attention  to  the  difference,  and  asked  him  how  it 
arose,  and  whether  he  had  any  details,  check,  etc. — check 
stubs,  books  to  explain  the  difference  so  that  he  could 
charge  thp  various  items  to  the  proper  account — neither 
he  nor  Mr.  Mannebach  could  give  details  to  explain  it. 
Witness  told  Grafeman  that  the  only  thing  he  could  do 
was  to  charge  the  whole  thing  to  him,  because  it  seemed 
he  had  withdrawn  the  money,  and  he  agreed  to  do  that. 
That  the  difference  in  the  Northwestern  Bank  account 
of  July  31,  1917,  consisting  of  checks  not  shown  on  the 
the  books,  was  $68,662.28,  which  was  charged  to  Mr. 
Grafeman  in  the  statement  furnished  him. 

Plaintiff's  counsel  then  asked  witness  if  Mr.  Grafe- 
man when  furnished  with  the  report  ever  made  any  ob- 
jection against  those  charges.  To  this  defendant's  coun- 
sel said:  '*We  object  to  that,  if  your  Honor  please." 
The  court  said:  *'I  am  going  to  sustain  the  objection. 
I  can't  see  for  the  life  of  me  how  that  can  affect  this." 
After  further  talk  the  court  continued :  '*0f  course,  this 
matter  will  come  up  on  motion  for  a  new  trial.  What  a 
dead  person  said  against  his  own  interest,  how  that  can 
be  effective — I  can  exclude  it  afterwards,  and  you  can 
save  your  exception.  I  will  reserve  my  ruling  on  it." 
The  witness  answered  he  didn't.  The  witness  then  stated, 
against  the  same  objection,  that  the  total  amount  of 
these  charges  against  Mr.  Grafeman  arising  out  of  the 
transaction  with  the  Northwestern  Bank  was  $82,695.22. 
The  examination  proceeded  as  follows : 

*'Q.  Did  you  have  any  conversation  with  Mr.  Grafe- 
man with  reference  to  the  indebtedness  of  the  Grafeman 
Dairy  Company  to  the  Northwestern  Bank  on  account  of 
the  fifty-thousand  dollar  note  which  is  concerned  in  this 
suit! 

'*Mb.  Muench  :    We  make  the  same  objection. 
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^ . jj , 

**The  Cotibt:  You  are  leading  up  to  something  I 
ruled  out  of  order  this  morning,  Mr.  Simpson,  on  the 
other  man's  testimony.  Now,  you  are  getting  it  in  by 
this  expert.  I  don't  know — I  feel  I  ought  to  be  consistent 
and  rule  it  all  out.  I  will  rule  all  that  testimony  out — 
all  that  hearsay  testimony.  I  don't  think  it  is  binding 
against  this  defendant. 

''To  which  ruling  of  the  court  the  plaintiff,  by 
counsel,  duly  excepted  then  and  there  at  the  time. 

''Q.  I  will  ask  you,  Mr.  Kessler,  whether  or  not 
you  had  a  conversation  with  Mr.  Grafeman  in  which  he 
explained  the  manner  in  which  he  procured  this  fifty 
thousand  dollars  from  the  Northwestern  Bank! 

**Mr.  Muench:    We  object  to  that. 

''The  Coubt:    Objection  sustained. 

''To  which  ruling  of  the  court  the  plaintiff,  by  coun- 
sel, duly  excepted  then  and  there  at  the  time." 

The  witness  then  proceeded  to  state  in  substance  that 
when  he  first  began  this  audit  he  procured  the  pass  book 
of  the  Dairy  Company  from  Mr.  Mannebach,  found  the 
cancelled  checki^  or  stubs  of  the  checks  drawn  by  the 
Dairy  Company  on  the  Northwestern  Bank  among  the 
papers  of  the  company.  That  the  books  of  the  company 
showed  no  indebtedness  of  the  Northwestern  Bank  during 
1915,  1916  and  1917;  that  since  the  audit  of  July,  1917, 
they  had  been  unable  to  find  these  checks.  The  witness 
further  stated  that  the  $50,000  included  in  the  note  of 
the  Dairy  Company  of  May  15,  1917,  consisted  of  the 
following  items:  November  11,  1915,  $20,000;  October 
16,  1916,  $10,000;  April  20,-1917,  $10,000;  May  17,  1917, 
$10,000.  None  of  this  was  credited  in  the  Grafeman 
Dairy  Company's  books. 

I.     This  case  stands  entirely  upon  the  validity  and 
effect  of  the  collateral  deed  of  trust  dated  April  19, 1917, 
to  secure  a  collateral  note  of  that  date  for 
Authorization      the  sum  of  fifty  thousand  dollars,  payable 
mre^n.  ^        two  years  from  that  date,  with  accompany- 
ing interest  notes.    It  was  signed  by  Mr. 
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»    .  — 

William  Grafeman,  the  president  of  the  plaintiff,  and  a 
member  of  its  board  of  directors,  bore  the  seal  of  the 
corporation,  was  attested  by  Mr.  Mannebach,  its  secre- 
tary^  and  was  duly'  acknowledged  by  the  president,  the 
certiiScate  stating  that  it  was  done  by  authoritjr  of  its 
board  of  directors. 

The  board  of  directors  consisted  of  the  president,  the 
secretary,  his  brother-in-law,  and  three  other  near  rela- 
tives of  the  president.  Although  the  by-laws  provided 
that  the  directors  should  hold  monthly  meetings,  yet  the 
defendant  bank  says  in  its  statement  thaf  that  provision 
-was  honored  only  in  its  breach,  and  never  in  its  ob- 
servance. While  at  first  the  directors  met  at  least  an- 
nually, yet  even  that  empty  form  was  omitted  in  the 
last  three  or  four  years  of  Grafeman 's  incumbency." 
They  never  acted  upon  this  mortgage,  and  it  is  not  sug- 
gested that  either  of  them,  except  the  two  who  signed 
and  attested  it,  knew  of  its  existence  until  after  the  death 
of  Mr.  Grafeman  on  December  21,  1917.  The  first  ques- 
tion presented  is,  therefore,  whether  the  law  requires 
such  authority  for  the  conveyance  by  the  officers  of  a 
corporation  of  its  lands.  It  is  not  complicated  with  any 
question  of  the  authority  of  the  managing  officers  of  a 
corporation  to  deal  with  its  property  in  the  ordinary 
course  of  the  business  for  which  it  was  incorporated, 
for  this  was  not  property  acquired  or  held  for  purposes 
of  traffic,  but  was  its  home ;  its  principal  office ;  its  abid- 
ing place  for  all  corporate  puri>oses.  Its  use  reached 
down  and  included  necessary  incidents  of  all  ita  corporate 
functions.  Its  visible  existence  was  there,  and  it  seems 
to  follow  that  if  there  be  any  rule  recognizing  that  the 
conveyance  of  lands  should  require  the  authorization  of 
the  corporation  through  its  governing  body,  and  should 
not  be  vested  in  the  sole'discretion  of  any  mere  executive 
officer  created  by  appointment  of  that  body,  that  rule 
should  apply  to  this  transaction. 

That  there  is  such  a  rule  is  beyond  all  question.  It 
is  stated  by  Fletcher  in  his  Cyclopedia  of  Corporations, 
vol.  3,  sec.  1299,  as  follows:    '* Independent  of  statute. 
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the  board  of  directors  not  only  may,  but  must,  authorize 
the  execution  of  a  corporate  mortgage.  Particular  of- 
ficers cannot,  ordinarily,  execute  a  mortgage,  without 
being  authorized  so  to  do  by  the  board  of  directors.'' 
This  court,  in  Bank  v.  Bank,  155  Mo.  95,  has  expressed 
the  same  doctrine.  That  case  is  interesting  in  its  ap- 
plication to  the  one  before  us.  John  Moran  was  the 
president  and  sole  stockholder  of  the  Moran  Packing 
Company,  an  Illinois  corporation,  except  for  qualifying 
shares  held  by  each  of  his  four  associate  directors.  He 
borrowed  for  his  company  fifty  thousand  dollars  from 
the  State  National  Bank,  of  St.  Joseph,  Missouri,  for 
which  he  executed  the  notes  of  the  corporation,  with  a 
deed  of  trust  on  its  plant  in  Missouri  securing  their  pay- 
ment. The  Union  National  Bank  of  Chicago  attached 
the  same  property  in  a  suit  against  the  Moran  Packing 
Company  on  an  indebtedness  to  itself,  and,  having  re- 
covered judgment,  sued  to  set  aside  the  deed  of  trust  on 
the  ground,  among  others,  that  the  action  of  the  directors' 
meeting  at  which  it  was  formally  authorized  was  de- 
fective, and  insufficient  for  that  purpose. 

This  court,  in  sustaining  a  judgment  for  the  plain- 
tiff setting  aside  the  deed,  in  a  thoroughly  considered 
opinion  by  Burgess,  J.,  said : 

**A  final  contention  is  that  the  deed  of  trust  in 
question  was  made  by  John  Moran,  the  president  of  the 
packing  company,  who  was  the  owner  of  the  entire  capital 
stock  of  the  company,  and  was  valid  without  the  action 
of  the  directors.  In  support  of  this  position,  defendant 
relies  upon  Union  Nat.  Bank.  v.  Shoemaker,  68  Mo.  App. 
592.  That  case  is  predicated  upon  the  ground  that  the 
persons  who  made  the  sale  of  the  property  involved  in 
that  litigation  were  the  only  stockholders  and  directors 
of  the  corporation,  and  were,  in  fact,  the  corporation, 
while  in  the  case  at  bar  there  were  four  directors  be- 
side John  Moran,  and  although  they  may  have  been 
nominal  stockholders  they,  together  with  Moran,  com- 
posed the  board  of  directors,  and  without  the  authority 
of  the  board  he  had  no  right  to  made  the  deed  of  trust. 
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That  case  affords  an  excellent  illustration  of  the 
principle  involved  in  this.  The  corporation  is  an  instru- 
ment created  by  the  State  for  the  aggregation  of  capital 
in  enterprises  to  be  organized  and  conducted  for  the 
benefit  of  whoever  may  happen  at  the  time  to  be  stock- 
holders, under  rules  of  safety  established  by  law.  Its 
existence  requires  and  implies  a  control  which  stands 
in  place  of  and  for  the  individual  investors  in  the  pos- 
session and  management  of  the  fund.  This  control  lies 
in  the  directors  or  trustees.  They  are  the  corporation. 
The  president  and  other  ofl^cers  whom  they  appoint  are 
agents  of  the  corporation.  While  its  business  may  be 
conducted  through  them,  corporate  acts,  like  the  Con- 
veyance of  its  lands,  are  required  to  originate  in  the 
will  of  the  directory.  The  Legislature*  recognized  and 
acted  upon  this  when,  in  the  form  which  it  suggested  for 
the  acknowledgment  of  deeds  by  corporations,  it  took 
the  trouble  to  insert  a  sworn  statement  of  the  president 
or  other  chief  oflScer  that  it  **was  signed  and  sealed  in 
behalf  of  said  corporation  ...  by  authority  of  its 
board  of  directors.''  [R.  S.  1919,  sec.  2188.]  While 
this  provision  is,  by  its  terms,  simply  directory,  it  con- 
clusively implies  that  the  fact  was,  in  the  legislative 
mindy  an  element  of  all  corporate  conveyances  of  land. 
That  the  corporation,  through  its  board  of  directors, 
may  be  estopped  by  equitable  considerations  from  deny- 
ing its  autorization,  results  from  the  fact  that  the  board  of 
directors  is,  in  this  respect,  the  corporation. 

n.  Although  the  deed  in  this  case  is  perfectly  regu- 
lar on  its  face,  it  is  admitted  in  the  record  that  it  was  not 
authorized  by  the  directors,  and  it  is  evident  that  the 
majority  of  them  knew  nothing  about  it  until  after  the 

death  of  the  president.  That  no  on?  claiming 
Estoppel.^     under  it  ever  had  possession  of  the  land  is 

also  admitted.  That  is  one  of  the  remedies 
sought  by  the  defendant  bank  in  this  suit.  It  is  simply 
said  that  the  money  of  the  bank  was  loaned  to  the  plain- 
tiff corporation  on  the  security  of  this  deed  of  trust. 
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and  that  the  plaintiff  is  estopped  from  denying  its  valid- 
ity without  returning  the  money.  The  deed  is,  it  says, 
fair  on  its  face,  and  including  its  affidavit  of  acknowl- 
edgment, states  and  represents  that  all  things  necessary 
to  its  validity  were  done  and  authorized  by  the  grantor 
corponation — that  if  these  statements  and  implications 
are  false  the  bank  has  been  deceived  by  this  fair  face, 
and  the  loss  should  fall  upon  the  one  guilty  of  the  de- 
ception. Thus  it  happens  that  the  doctrine  of  equitable 
estoppel  is  invoked  as  a  defense,  and  the  burden  of  es- 
tablishing it  falls  upon  the  bank. 

That  equitable  estoppel  cannot  be  interposed  to  de- 
feat a  recovery  upon  the  legal  title  without  pleading  it, 
has  been  established  in  this  State  by  a  long  and  con- 
sistent line  of  decisions  of  this  court.  [Bray  v.  Marshall, 
75  Mo.  327;  Noble  v.  Blount,  77  Jko.  235;  Chance  v. 
Jennings,  159  Mo.  544;  Sanders  v.  Chartrand,  158  Mo. 
352;  Avery  v.  K.  C.  Southern  Ry.  Co.,  113  Mo.  561,  568; 
Throckmorton  v.  Pence,  121  Mo.  50,  60;  Central  National 
Bank  v.  Doran,  109  Mo.  40,  51;  Cockrill  v,  Hutchinson, 
135  Mo.  67,  74;  Swinhart  v.  Railway  Co.,  207  Mo.  423, 
438;  Turner  v.  Edraonston,  210  Mo.  411,  428;  Coleman 
V.  Insurance  Company,  273  Mo.  620,  631.] 

On  the  other  hand,  the  defendant  bank  insists  that 
this  is  not  a  suit  upon  the  legal  title,  the  chi^f  incident  of 
which,  the  possession,  is  still  enjoyed  by  the  plaintiff, 
but  that  it  is  a  suit  in  equity,  to  assert  the  equitable  right 
to  have  a  cloud  upon  the  legal  title  removed  by  the  court, 
and  that  the  burden  is  consequently  upon  the  plaintiff 
to  establish  its  equitable  right  to  the  equitable  remedy 
it  seeks,  which  includes  not  oiily  the  removal  of  a  cloud 
from  the  title  which  it  asserts,  but  also  injunctive  relief. 

The  cloud  of  which  plaintiff  complains  is  the  deed 
of  trust.  It  not  only  charges  that  this  instrument  is 
unauthorized  by  the  board  of  directors,  and  therefore 
void,  but  it  also  charges  that  it  is  without  consideration; 
that  the  plaintiff  never  received  any  money  or  other 
valuable  thing  in  connection  with  it  or  the  notes  which 
it  purports  to  secure.    Should  the  first  of  these  charges 
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be  established,  should  it  be  made  to  appear  at  the  trial 
that  the  deed  of  trust 'was  not  authorized  by  the  board  of 
directors  and  was  therefore  void  at  law  as  between  the 
parties,  it  would,  as  we  have  already  said  in  a  previous 
paragraph,  devolve  upon  plaintiff  to  plead  and  prove 
such  equitable  defense  as  it  might  desire  to  assert  in 
derogation  of  the  legal  title.  Instead  of  so  pleading, 
the  answer  of  the  bank  stands  solely  upon  the  legal  title 
acquired  by  the  deed. 

Notwithstanding  this  the  bank  insists  that  if  the 
plaintiff  has  shown  by  its  own  evidence  that  it  ought  not, 
in  equity  to  have  the  relief  demanded  in  its  petition,  it 
is  the  duty  of  the  court  to  withhold  it  even  though  it  be 
not  pleaded  as  an  affirmative  defense.  We  are  inclined 
to  agree  to  this  proposition  to  the  extent  of  examining 
the  evidence  to  ascertain  whether  or  not  it  shows  that 
the  plaintiff  is  estopped,  in  equity,  from  asserting  the 
invalidity  of  the  deed  of  trust  which  we  have  already 
said  is  invalid  for  want  of  authority  in  the  plaintiff's 
president  to  execute  it. 

III.  The  deed  of  trust,  as  well  as  the  collateral 
notes  which  it  secures,  is  dated  April  19,  1917.  It  was 
acknowledged  on  May  15,  1917,  and  was  filed  for  record 
in  the  office  of  the  Eecorder  of  Deeds  on  May 
gjidw^eof  25,  1917.  The  principal  note,  which  these 
collaterals  were  made  to  secure,  was  dated 
May  17, 1917.  Mr.  Obernier,  the  cashier  of  the  defendant 
bank,  testified  repeatedly  that  the  deed  of  trust  had  al- 
ready been  recorded  when  delivere'd  to  him,  and  we  may 
take  it  as  true.  We  mention  these  dates  now  that  we 
may  have  them  in  mind  while  we  inquire  whether  any 
money,  and  if  so  how  much,  was  advanced  by  the  bank 
on  the  security  of  these  collaterals. 

There  is  nothing  in  the  record  which  tends  to  show 
the  amount  of  stock  held  by  any  of  the  twenty-four  stock- 
holders beside  Mr.  Grafeman  except  that  Mr.  Obernier, 
the  cashier  of  the  defendant  bank  who  acted  for  it  in  the 
transaction,  held  one  thousand  dollars  in  par  value.  How- 
ever much  or  little  it  may  have  been,  they  were  all  en- 
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titled  equally. to  the  protection  which  the  law  extends 
over  their  investment.  As  we  have  already  said,  the 
board  of  directors  constitute^!'  the  visible  body  of  the 
corporation.  Mr.  Graf eman,  the  president,  was  the  auto- 
crat who  directed  its  activities.  In  withholding  from  him 
the  power  to  make  a  conveyance  of  land  without  author- 
ity of  the  board  of  directors,  the  law  certainly  withholds 
from  him  the  power  to  ratify  his  own  deed  made  without 
such  authority.  Who,  then,  is  the  corporation,  whose 
power  continues  when  that  of  the  oflBcer  ends,  and  who 
may  give  life  to  his  ultra  vires  acts! 

Ratification  is  simply  an  agreement  to  adopt  the 
act  of  one  who  has  assumed,  without'  authority,  to  act 
for  another.  To  be  effective,  it  must,  of  course,  be  made 
by  one  having  power  to  do  the  act  for  himself.  We  do 
not  understand  these  platitudes  to  be  denied.  We  do 
understand  the  defendant  bank  to  mean  that  Mr.  Qrafe- 
man acted  in  two  distinct  capacities.  As  president  of 
the  corporation  duly  elected  to  the  office  by  the  board  of 
directors,  he  executed  the  deed  by  virtue  of  his  statutory 
power;  but  having  failed  to  obtain  the  authority  from  the 
corporation  necessary  to  its  validity,  it  was  ineffectual 
as  a  conveyance.  He  then,  by  virtue  of  his  autocratic 
power  over  the  business,  assumed  to  be  the  corporation, 
and  it  is  upon  what  he  has  done  in  that  capacity  that  the 
bank  seems  to  rest  its  title.  We  do  not  understand  it  to 
say  that  as  the  corporation  he  ratified  his  void  act  as 
president.  This  would  involve  an  obvious  contradiction 
of  terms.  They  rath^  say  that  the  receipt  and  retention 
of  the  money  in  his  capacity  as  manager  of  the  business 
of  the  corporation,  estops  the  plaintiff  to  deny  the  validi- 
ty of  the  security  upon  which  it  was  procured.  The  de- 
fense rests  upon  equitable  estoppel,  and  it  is  to  that 
doctrine  that  our  attention  must  be  directed. 

In  De  Lashmutt  v.  Teetor,  261  Mo.  440,  we  defined 
estoppel  in  pais,  or  equitable  estoppel,  as  **that  condition 
in  which  justice  forbids  that  one  speak  the  truth  in  his 
own  behalf."  We  noticed  with  satisfaction  that  the 
learning  on  this  subject  is,  as  it  should  be,  the  learning 
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of  all,  quoting  the  dejfinition  of  Webster  of  ^*  estoppel  in 
pais/'  or  ** equitable  estoppel,''  as  that  *^ which,  when  a 
party  by  his  conduct  or  language  has  caused  another 
reasonably  to  believe  in  the  existence  of  a  certain  state 
of  things,  and  (having  a  legal  right  so  to  do)  to  act  upon 
the  belief,  precludes  him  from  averring  or  setting  up, 
to  the  prejudice  of  the  latter,  that  a  different  state  of 
things  existed  at  the  time  in  question.'' 

In  iO  R.  C.  L.  689,  the  same  subject  is  more  elaborate- 
ly treated  as  follows:  '*A  person  is  held  to  a  represen- 
tation made  or  a  position  assumed,  where  otherwise  in- 
equitable consequences  would  result  to  another  who, 
having  the  right  to  do  so  under  all  the  circumstances  of 
the  case,  has,  in  good  faith,  relied  thereon."  Few 
American  courts  have  had  more  frequent  occasion  to 
discuss  the  principle  than  this.  In  an  early  Missouri 
case  this  court  stated  the  elements  of  equitable  estoppel 
as  follows :  *  *  To  constitute  an  estoppel  in  pais  it  is  said 
in  Dezell  v.  Odell,  3  Hill,  219,  that  there  must  be,  first, 
an  admission  inconsistent  with  the  evidence  proposed 
to  be  given,  or  the  claim  offered  to  be  set  up ;  second,  an 
action  by  the  other  party  upon  such  admission;  third, 
an  injury  to  him  by  allowing  the  admission  to  be  dis- 
proved." The  court  also  called  attention  to  the  fact  that 
the  doctrine  of  equitable  estoppel  was  then  as  old  as  the 
Statute  of  Frauds,  and  as  such,  a  part  of  the  law  of  the 
land.  [Taylor  v.  Zepp,  14  Mo.  '482.]  It  has  in  many 
cases,  though  perhaps  in  different  forms,  adhered  to  the 
same  doctrine  down  to  the  present  time.  [Newman  v. 
Hook,  37  Mo.  207;  Chouteau  v.  Goddin,  39  Mo.  229; 
Bales  V.  Perry,  51  Mo.  449 ;  Stagg  v.  Linnenf elser,  59  Mo. 
336;  Austn  v.  Loring,  .63  Mo.  19;  Acton  v.  Dooley,  74 
Mo.  63,  69;  Blods:ett  v.  Perry,  97  Mo.  263,  273;  Burke 
V.  Adams,  80  Mo.  504,  514;  Monks  v.  Belden,  80  Mo.  639, 
642;  Gentry  v.  Gentry,  122  Mo.  202,  1.  c.  221;  DeBerry 
V.  Wheeler,  128  Mo.  ,84;  Bank  v.  Ragsdale,  171  Mo.  168, 
185;  Spence  v.  Renfro,  179  Mo.  417,  422;  Harrison  v. 
McReynolds,  183  Mo.  533,  547;  Keeney  v.  ,^fcVoy,  206 
Mo.  42,  57;  Milan  Bank  v.  Richmond,  217  S.  W.  74;  Mat- 
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thews  V.  Van  Cleve,  221  S.  W.  1.  c.  38;  Berry  v.  Massa- 
chusetts Bonding  Co.,  221  S.  W.  748,  752 ;  In  Re  Doe  Run 
Lead  Co.,  223  S.  W.  1.  e.  609.] 

In  nearly  all  of  these  cases,  extending,  as  they  do, 
over  the  entire  judicial  history  of  our  State,  the  thought 
is  prominent  that  an  equitable  estoppel  cannot  be  founded 
upon  facts  which  are  equally  within  the  knowledge  and 
intent  of  both  parties.  Were  the  law  otherwise,  estoppel 
might  easily  be  made  an  instrument  of  fraud.  The  in- 
equality of  the  parties  has  been  and  is  the  touchstone  by 
which  it  is  tested.  In  Austin  v.  Loring,  supra,  we  said : 
'*If  no  one  has  been  misled  to  his  damage,  if  no  injury 
has  arisen  from  the  conduct,  declarations  or  silence  of 
a  party,  he  will  not  be  estopped  from  contradicting  them, 
and  a  party  will  not  be  allowed  to  avail  himself  of  an 
estoppel  when  he  knew  or  had  the  same  means  of  knowl- 
edge as  the  other  party.''  In  Bales  v.  Perry,  supra,  we 
said:  ''If,  therefore,  the  truth  be  known  to  both  parties, 
or.  if  they  have  equal  means  of  knowledge,  there  can  be 
no  estoppel."  In  Spence  v.  Renfro,  supra,  we  said:  **So 
if  the  facts  be  known  by  ))oth  parties,  or  if  they  have 
equal  means  of  ascertaining  them,  there  can  be  no  es- 
toppel." In  In  Re  Doe  Run  Lead  Co.,  supra,  the  latest 
expression  before  us,  we  put  it  as  follows:  *'In  order 
to  make  good  a  plea  of  estoppel,  it  is  necessary  both  to 
allege  and  to  prove  that  one  has  been  misled  to  his  hurt." 
In  Gentry  v.  Gentry,  supra,  at  page  221,  the  rule  as  stated 
in  Bigelow  on  Estoppel  (5  Ed.)  page  570,  was  stated  and 
approved  in  the  following  language:  ^^ First.  There 
must  have  been  a  false  representation  or  a  concealment 
of  material  facts.  Second.  The  representation  must  have 
been  made  with  knowledge,  actual  or  virtual,  of  the  facts. 
Third.  The  party  to  whom  it  was  made  must  have  been 
ignorant,  actually  or  permissibly,  of  the  truth  of  the 
matter.  Fourth.  It  must  have  been  made  with  the  in- 
tention, actual  or  virtual,  that  the  other  party  should  act 
upon  it.  Fifth.  The  other  party  must  have  been  induced 
'  to  act  upon  it. ' ' 
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In  Hector  v.  Mann^  225  Mo.  228,  this  court,  in  an 
opinion  by  Lamm,  J.,  who  also  wrote  the  opinion  in 
Keeney  v.  McVoy,  supra,  directed  attention  to  another 
defense  called  quasi-estoppel,  which  might  be  made  avail- 
able to  sustain  titles  arising  from  judicial  sales,  where 
the  price  had  been  accepted  by  the  owner  with  knowledge, 
or  the  equivalent  of  knowledge,  of  all  the  circumstances 
of  alleged  infirmity.  In  Troll  v.  St.  Louis,  257  Mo.  626, 
that  case  was  referred  to  with  the  simple  statement  that 
the  doctrine  denominated  ''gwa^^i-estoppeP'  was  not  in- 
voked in  the  case  before  the  court.  It  was  again  re- 
ferred to  in  DeLashmutt  v.  Teetor,  with  the  statement 
that  there  was  nothing  in  it,  nor  in  the  line  of  cases  it 
cites,  inconsistent  with  the  doctrine  of  eauitable  estoppel 
as  we  have  here  stated  it.  It  simply  holds  *'that  in  case 
of  execution  and  judicial  sales  a  party  to  the  suit  who, 
with  knowledge  of  all  the  facts  affecting  his  rights,  tako 
down  a  surplus  of  the  purchase  price  comme:  to  him 
from  the  sale  on  the  theory  of  its  validity,  thereby  rati- 
fies the  T)roceedinG:.to  the  extent  of  the  part  so  adopted.'' 
A  careful  examination  of  all  the  Missouri  cases  in  which 
the  Hector-Mann  case  is  cited  fails  to  disclose  any  in- 
stance of  the  apv)licntion  of  the  doctrine  of  ^^qu-asi-eH- 
tonpeP'  aorainst  one  receiving  money  arising  from  a  judi- 
cial sale  without  knowled^^e,  either  actual  or  imputed,  of 
the  fact  of  its  invalidity. 

It  remains  for  us  toappW  these  principles  to  the 
facts  developed  by  the  plaintiff  at  the  trial. 

IV.  These  facts  are  few  and  simple.  The  visible 
existence  of  the  plaintiff  had,  before  the  story  begins, 
been  swallowed  up  in  the  person  of  Mr.  Grafeman.  Like 
the  ''elderly  naval  man"  in  Mr.  Gilbert's 
5^S  ""'  '''^^rn  of  the  Nancy  .Bell,"  he.had  assimilated 
t^p  captain  and  crew,  including  the  cook,  of 
the  Dair^^  Companv,  so  that  for  sever^  vears  there  had 
been  no  interference  in  his  manaerement.  Under  such 
circumstances  it  is  natural  and  almost  inevitable  that 
doubt   should   have    arisen    as   to   his   identity— as   to 
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whether,  in  a  given  business  transaction,  he  was  simply 
William  Grafeman,  or  the  Grafeman  Dairy  Company. 
Ahout  the  beginning  of  the  year  1917  a  bank  examiner, 
in  his  investigation  of  the  affairs  of  the  defendant  bank, 
advised  it  that  it  should  have  further  security  for  the 
Grafeman  paper. 

Thus  arose  the  first  suspicion  the  cashier  had  ever 
expressed  as  to  the  soundness  of  the  Grafeman  paper, 
although  he  says  he  still  believed  that  the  obligations 
of  the  Dairy  Company  were  good  with  Mr.  Grafeman 's 
indorsement.  He  does  not  infqrm  us  of  the  amount  of 
the  indebtedness  to  the  bank  of  either  Grafeman  or  his 
company  when  he  received  this  significant  hint  from  the 
bank  examiner,  although  he  does  say  with  cautious  partic- 
ularity that  about  four  months  afterward  and  on  May 
17,  1917,  the  date  of  the  Dairy  Company  ^s  note  for 
$50,000,  his  personal  indebtedness  amounted  to  $45,000. 
It  is  admitted  that  $20,000  of  the  Dairy  Company  ^s  in- 
debtedness was  advanced  to  it  after  the  interview  with 
the  bank  examiner,  so  £hat  we  may  safely  assume  on  the 
authority  of  the  cashier,  that,  at  the  time  this  hint  was 
received,  the  company  was  indebted  to  his  bank  in  the 
amount  of  $30,000.  This  added  to  Grafeman 's  indebted- 
ness made  a  total  of  $75,000. 

Upon  the  suggestion  of  the  bank  examiner  calling 
for  further  security,  the  defendant  got  busy.  It  de- 
manded not  only  additional  security,  but  a  statement,  and 
Grafeman  promptly  promised  this  mortgage,  and  also 
to  employ  Mr.  Kessler,  a  *' certified  public  accountant," 
to  make  the  statement  required.  The  pending  additional 
security  seemed  to  be  a  matter  pertaining  to  the  duty 
of  the  cashier;  and  he  took  it  up  with  Grafeman  in 
February.  The  matter  of  obtaining  the  statement  per- 
tained to  the  duty  of  Mr.  Foote,  the  ''note  clerk"  (K 
the  bank,  and  he  took  it  up  with  Eessler,  who  was  em- 
ployed by  Grafeman  for  that  purpose.  Trouble  soon 
arose  in  both  branches  of  this  work.  The  certified  ac- 
countant, Mr.  Kessler,  ascertained,  in  the  course  of  his 
examination,  and  so  reported,  that  Grafeman  was  in- 
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debted  to  the  corporation  on  account  of  various  sums 
withdrawn  by  him  from  the  Northwestern  Bank  and  un- 
accounted for,  in  the  sum  of  $68,662.28,  which,  with  other 
sums  arising  from  the  bank  transaction,  made  a  total 
deficiency  of  $82,695.22.  This  amount  was,  by  Mr.  Kess- 
ler,  upon  consultation  with  Mr.  Grafeman,  charged  to 
the  personal  axjcount  of  the  latter  without  objection 
from  him. 

When  Mr.  Grafeman  promised,  in  February,  1917,  to 
give  this  mortgage  by  way  of  coUaterial  security  to  the 
Northwestern  Bank,  he  assumed  an  undertaking  not 
entirely  without  difficulty.  Five  or  six  weeks  before  the 
final  execution  of  the  mortgage  he  put  the  matter  up  to 
Mr.  Mannebach,  a  member  of  his  board  of  directors  and 
secretary  of  the  company.  Mannebach  refused  to  take 
part  in  its  execution.  He  persisted  in  his  refusal  until 
Mr.  Grafeman  'persuaded  him  to  go  with  him  to  the 
oflSce  of  Aiple  and  Hemmelman,  when  Mr.  Hemmelman, 
in  whom  he  seemed  to  have  great  confidence,  persuaded 
him  that  it  would  be  all  right  for  him  to  attest  the  deed, 
which  he  accordingly  did.  Mr.  Obemier,  the  cashier,  had 
told  Mr.  Grafeman  that  he  would  have  to  exhibit  to  him 
^  a  copy  of  the  resolution  of  the  board  of  directors  and 
of  the  stockholders,  authorizing  the  deed  of  trust,  and 
it  was  natural  that  after  the  five  or  six  we^ks  of  eifort 
he  has  expended  on  his  brother-in-law  Mr.  Mannebach, 
he  should  be  careful  about  approaching  the  others  on 
the  same  subject,  and  the  record  shows  that  he  refrained 
from  doing  so.  Mr.  Obemier  says  he  asked  him  from 
time  to  time  to  produce  the  records,  but  he  never  did  so, 
and  it  seems  to  be  conceded  that  no  other  person  con- 
nected with  the  board  ever  knew  of  the  transaction  un- 
til after  Mr.  William  Grafeman 's  death.  While  Mr. 
Obemier  was  urging  Grafeman  for  the  security,  Grafe- 
man was  with  equal  persistence  and  perhaps  with  better 
success,  urging  Obemier  for  more  money.  The  collateral 
papers,  including  the  deed  of  trust,  were  signed,  acknowl- 
edged and  prepared  for  record  on  April  19,  but  Grafe- 
man still  clung  to  them  with  so  much  tenacity  that  the 
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bank  advanced  him  another  $10,000  on  the  next  day. 
What  excuse  was  given  for  retaining  them  still  longer 
is  not  mentioned.  It  might  have  been  that  the  cashier 
desired  to  incorporate  in  the  jBle  which  contained  them 
the  coveted  record  of  the  board  of  directors,  or  it  may 
be  that  the  bank  was  not  ready  to  pay  the  price,  but 
whatever  may  have  been  the  cause  of  the  delay  an  ad- 
ditional $10,000  was  advanced  on  May  17,  and  after  a 
further  delay  of  eight  days,  the  deed  of  trust  was  de- 
livered, with  a  receipt  of  the  recorder,  on  the  25th. 

While  the  testimony  of  Mr.  Obernier,  under  cross- 
examination  of  his  bank,  may  have  shown  some  indica- 
tion of  weakening  and  uncertainty,  there  is  nothing  which 
casts  doubt  upon  the  direct  and  positive  story  of  his 
demands  for  a  copy  of  the  resolution  of  the  board  of 
directors  of  the  Dairy  Company  authorizing  the  deed  of 
trust.  That  the  bank,  through  its  cashier,  knew  that  this 
could  not  be  accomplished  is  certain,  and  that  it  de- 
liberately and  purposely  took  what  it  could  get  in  the 
way  of  security  is  not  open  to  doubt.  That  during  the 
three  or  four  months  that  elapsed  after  it  was  ad- 
monished by  the  bank  examiner,  it  tried  its  best  to  law- 
fully obtain  the  security  required  appears  in  every  line^ 
of  his  testimony.  That  the  president  was  afraid  to  ap- 
proach his  relatives  who  constituted  his  board  of  direc- 
tors with  the  exception  of  the  one  to  whom  he  paid  a 
salary  for  twelve  or  fourteen  years,  appears  plainly 
by  the  testimony.  That  Mr.  Grafeman  was  able  to  take 
advantage  of  the  banker  to  squeeze  from  him  the  last 
$20,000  by  dangling  before  his  eyes  the  hope  that  the 
deed  of  trust  might  save  its  investment,  is  the  most 
curious  feature  of  the  transaction. 

Not  a  cent  seems  to  have  been  advanced  op  the 
security  of  this  deed.  It  was  given  to  save  what  was 
at  best  an  old  indebtedness ;  $30,000  of  the  amount  had, 
originally,  no  connection  with  the  transaction.  The  re- 
mainder of  $10,000  on  April  20,  1917,  and  of  the  same 
amount  on  May  17,  were  simply  the  bait  used  to  capture 
security  for  the  larger  amount.     There  is  no  reason 
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shown  why  it  should  take  precedence  ovqr  any  other  in- 
debtedness of  the  corporation. 

In  our  opinion,  formed  from  an  attentive  reading 
of  the  testimony  admitted  at  the  trial  and  not  afterward 
excluded,  the  note  for  which  the  notes  and  deed  of  trust 
in  suit  were  given  as  collateral,  represented  a  personal 
debt  of  Mr.  Grafeman  and  had  no  connection  whatever 
with  the  business  of  the  company.  Mr.  Kessler  was  em- 
ployed to  examine  the  books  of  the  corporation  for  the 
purpose  of  making  a  balance  sheet  showing  its  assets 
and  liabilities  to  be  used  in  connection  with  these  same 
securities.  He  had  access  to  all  books  and  accounts  of 
the  bank  bearing  upon  that  question,  and  Mr.  Foote,  the 
note  clerk,  represented  the  bank.  Mr.  Kessler 's  state- 
ment of  what  he  saw  in  and  gathered  from  these  sources 
of  information  was  evidently  admissible,  but  it  fails  to 
sustain  the  burden  which,  as  we  have  said,  rests  upon 
•  the  defendant  to  sustain  the  void  deed  by  estoppel.  The 
plaintiff  offered  to  prove  upon  the  trial  that  Mr.  Grafe- 
man accepted  the  charges  made  against  him  in  this  settle- 
ment. The  statement  was  made  upon  the  demand  of  the 
defendant  bank,  and,  although  it  was  not  completed  until 
after  the  execution  of  the  deed,  it  was  a  part  of  the  same 
transaction. 

V.    The  books  of  the  Dairy  Company  did  not  show 

that  any  part  of  the  fifty  thousand  dollars  included  in 

the  note  of  May  17,  1917,  had  been  received  by  the  com- 

^^  pany  from  the  bank.    The  book  and  vouchers 

of  the  bank  showed  that  Mr.  Grafeman  had 

drawn  from  the  bank  on  checks  and  other  vouchers  of 

the  company  $68,662.28  not  charged  to  him  on  the  books 

of  the  company,  and  that  his  total  indebtedness  arising 

.out  of  the  transaction  with  the  Northwestern  Bank  was 

$82,695.22,  all  of  which   was  charged  to  him .  by  Mr. 

Kessler  at  his  suggestion  and  with  his  consent.     This 

.'  testimony  was  finally  excluded  by  the  court  at  respon- 

'    dent's  instance.    This  action  was  properly  saved  and  is 

'    assigned  for  error. 
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This  evidence,  if  true,  shows  that  the  proceeds  of 
this  loan  were  absorbed  by  the  president.  Whether  it 
was  used  to  pay  his  pre-existing  debt  to  the  Dairy  Com- 
pany is  not  material.  The  facts  were  known  to  the  bank 
through  Mr.  Obernier  and  Mr.  Foote  as  perfectly  as  they 
were  known  to  Mr.  Grafeman  himself. 

The  question  is  whether  the  corporation,  for  whom 
it  may  concern,  including  such  honest  creditors  as  it  may 
have,  is  now  entitled  to  the  benefit  of  the  same  infor- 
mation. Grafeman  is  dead,  and  his  admission  is  oifered 
by  the  plaintiff  for  that  purpose.    Is  it  admissible? 

The  object  of  the  suit  is  to  cancel  a  deed  made  by 
Grafeman  for  and  in  the  name  of  his  corporation,  to 
secure  the  payment  of  a  certain  note  of  the  corporation. 
On  the  trial  it  appeared  that  the  deed  is  void^  at  law  for 
want  of  authority  from  the  corporation  to  its  president 
to  make  it.  The  question  was  then  presented  whether 
it  ought  to  be  made  a  condition  to  the  granting  of  the 
equitable  relief  asked  by  plaintiff,  that  it  repay  the  money 
it  was  said  to  have  received  upon  the  s6curity,  on  the 
ground  that  the  plaintiff  was  estopped  in  equity  to  deny 
the  sufiiciency  of  the  deed  while  retaining  its  benefits. 
It  was  upon  this  ground  that  the  admissions  of  Grafe- 
man tending  to  show  that  the  corporation  had  received 
no  mdney,  but  that  the  entire  consideration  of  the  deed 
went  to  him,  became  pertinent  to  the  issue.  Being  dead 
the  evidence  of  his  admission  at  or  soon  after  the  time 
of  the  transaction  became  the  best  evidence  of  his  knowl- 
edge of  the  fact. 

Had  the  plaintiff  in  its  petition  admitted  the  general 
authority  of  Grafeman  to  borrow  $50,000  from  tne  bank 
and  to  execute  the  conveyance  in  question  to  secure  its 
repayment,  but  had  alleged  that  the  amount  or  some 
portion  of  it  consisted  of  a  personal  debt  of  Grafeman 
to  the  bank,  from  which  the  corporation  had  derived  no 
benefit,  all  of  which  the  bank  well  knew  at  the  time,  and 
had  asked  for  an  accounting  and  settlement  of  the  se- 
curity on  that  basis,  there  can  be  no  doubt  that  Grafeman 
would  have  been  a  proper  party  to  the  issue,  at  plaintiff's 
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election,  as  well  as  a  party  in  interest  to  the  extent  of 
his  liability  to  the  bank  included  in  the  transaction.  So 
far  as  the  issue  in  this  case  is  concerned,  his  interest  is 
precisely  the  same.  The  question  stands  upon  his  duty 
to  pay  his  debt  to  the  bank  either  directly  or  through  the 
Dairy  Company.  In  either  case  the  cost  to  him  will  1^^ 
the  same.  His  admission  that  he  is  so  liable  stands 
upon  the  same  ground  as  if  he  were  a  party  to  the  pro- 
ceeding, and  its  exclusion  from  the  consideration  of  the 
court  was  error.  [Wynn  v.  Cory,  48  Mo.  346;  Stewart 
v.^Glenn,  58  Mo.  481 ;  ObuT^hon  v.  Boyd,  92  Mo.  App.  412.] 

Recapitulating,  we  hold  that  the  deed  of  trust  in 
suit,  having  been  made  by  the  president  of  the  plaintiff 
without  authority  from  its  board  of  directors,  is  in- 
operative and  void  for  the  purpose  of  giving  to  the  de- 
fendant bank  priority  over  other  creditors  as  to  any 
indebtedness  theretofore  existing,  or  created  at  the 
time  with  knowledge  on  the  part  of  the  bank  of  such 
want  of  authority.  That  the  defendant  bank,  through 
its  cashier,  well  knew  of  such  want  of  authority  at  the 
time  it  received  the  deed  of  trust.  That  while  it  is  nec- 
essary to  plead  equitable  estoppel  when  it  is  relied  upon 
as*a  defense,  either  at  law  or  in  equity,  yet  in  suits  for 
equitable  relief,  when  the  plaintiff  shows  by  its  own  evi- 
dence that  it  is  estopped  in  equity  from  demanding  such 
relief,  it  will  not  be  granted,  whether  the  estoppel  be 
pleaded  by  defendant  in  its  answer  or  not. 

The  case  made  by  plaintiff  is  far  from  showing  any 
equitable  ground  for  giving  this  indebtedness  preference 
over  any  other  indebtedness  of  the  plaintiff.  The  most 
of  it  was  long  past  due  before  this  security  was  ever 
suggested,  and  the  evidence  suggests  strongly  th^t  the 
remainder  was  created  for  the  purpose  of  procuring  the 
deed  of  trust  regardless  of  authority  from  the  board  to 
execute  it.  The  evidence,  in  the  present  condition  of  the 
case,  also  tends  strongly  to  show  that  the  deed  of  trust 
was  given  and  received  under  an  arrangement  between 
Mr.  Grafeman  and  the  bank  to  secure  the  indebtedness 
of  the  former  and  not  the  indebtedness  of  the  Dairy  Com- 
pany. 
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While  the  defendant  tried  its  case  carefully,  upon  the 
theory  that  the  deed  of  trust  in  issue  was  suflBcient  to 
convey  the  legal  title  to  the  land,  we  do  not  think  the  in- 
terest of  justice  will  suffer  from  a  full  trial  of  the  real 
issue  as  we  have  stated  it.  We  accordingly  reverse  the 
judgment  of  the  Circuit  Court  for  the  City  of  St.  Louis, 
and  remand  the  cause  for  that  purpose.  Ragland  and 
Small,  CC.y  concur. 

PER  CURIAM: — The  foregoing  opinion  of  Brown, 
C,  is  adopted  as  the  opinion  of  the  court.  James  T. 
Blair,  C.  J.,  and  Graves,  David  E,  Blair  and  Walker,  J  J., 
concur;  Elder,  J.,  concurs  in  the  result;  Woodson,  J., 
dissents;  Higbee,  J.,  concurs  in  reversing  the  judgment 
and  remanding  the  cause,  but  is  of  opinion  that  a  judg- 
ment for  appellant  should  be  directed. 


JOSEPHUS  A.  LAYCOCK  v.  UNITED  RAILWAYS 
COMPANY  OF  ST.  LOUIS,  Appellant. 

In  Banc,  November  80,  1921. 

1.  NEOLIGENOE:  Passenger:  Irregular  Movement  of  Street  Oar: 
Pleading.  There  is  more  or  less  irregularity  in  the  movement  of  all 
electrical  cars  which  is  not  due  to  negligence  on  the  part  of  those 
operating  them,  and  where*  plaintiff  was  safely  upon  the  car  as  a 
passenger,  and  was  not  injured  while  getting  on  or  leaving  it,  but 
while  riding  thereon,  he  mast,  in  order  that  his  petition  may  state  a 
cause  of  action,  allege  and  prove  that  the  jerk  of  the  ear  which 
resulted  in  his  injury  was  an  unusual  or  extraordinary  movement. 

2.  :  — — :  Jerks:  Crowded  Oar:  Breaking  Window.  An  al- 
legation that  defendant  moved  a  crowded  electric  street  car  with 
a  sudden  and  unexpected  jerk  with  such  force  as*  to  throw  another 
passcnjB^er  against  the  glass  of  the  entrance  door,  breaking  the 
glass  and  causing  broken  pieces  to  strike  plaintiff  in  his  eyes 
and  face,  greatly  injuring  him,  is,  in  substance  and  effect,  an  al- 
legation of  facts  showing  an  extraordinary  and  unusual  move- 
ment of  the  ear,  and  is,  after  verdict,  a  sufficient  statement  of  a 
cause  of  action.    . 
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Cable  Oars  and  Freigbt  Trains.  There  is 
a  wide  difference  between  the  jerks  and  lurches  of  cable  cars  and 
freight  trains  necessarily  incident  to  their  operation  and  the  jerks 
and  lurches  incident  to  the  operation  of  an  electric  street  ear, 
and  the  cases  excusing  the  irreycfularity  of  their  movements  are  not 
authority  for  excusing  the  unusual  and  extraordinary  jerks  of 
electric  street  cars. 

4.  :  :  :  Instruction:  Following  Petition.  Where  the 

facts  stated  in  the  petition  constituted  a  sufficient  allegation  that 
plaintiff 's  injuries  were  caused  by  an  unusual  jerk  and  extraordinary 
movement  of  the  street  car,  an  instruction  which  follows  the  pe- 
tition and  requires  the  jury  to  find  the  same  facts  is  sufficient  and 
requires  them  to  find  that  the  jerk  was  unusual  and  extraordinary. 

5.  MEA8T7BE  OP  DAliAOES:  Special:  Loss  of  Earnings:  Allegation 
and  Instruction.  An  allegation  that  ''prior  to  his  injury  plaintiff 
was  engaged  in  the  business  of  buying  and  selling  brooms  at  whole- 
sale, and  was  a  salesman  of  merchandise  to  the  retail  trade,  and 
earned  an  average  of  five  dollars  per  day;  that  since  his  injury  he 
has  been  unable  to  attend  to  his  business,  and  has  lost  his  earn- 
ings; that  his  earning  power  has  been  permanently  impaired;  that 
he  will  continue  to  lose  the  earnings  of  his  business;  that  he  will 
be  permanently  unable  to  follow*  his  former  business,  or  any  other 
business''  simply  puts  a  limit  on  plaintiff's  loss  of  earnings  prior 
to  the  filing  of  his  petition  to  five  dollars  per  day,  but  puts  no 
such  limit  upon  his  future  earnings;  and  an  instruction  telling  the 
jury  that  in  estimating  his  damages  they  will  take  into  considera* 
tion  ''the  reasonable  value  of  plaintiff's  time  which  he  has  lost 
as  a  direct  result  of  said  injury,  whether  his  earning  capacity  has 
been  reduced  as  a  direct  result  of  said  injuries,  and  what  effect 
his  injuries  will  have  on  his  earning  capacity  in  the  future"  was 
not  erroneous,  although  it  placed  no  specific  Umit  upon  the  amount 
that  might  be  allowed  for  loss  of  time  or  earnings. 

6.   J-:   :   Loss  of   Time:    Less   Than  Alleged:    Instiruction. 

Where  the  petition  fixed  the  value  of  plaintiff's  time  from  the  date 
of  his  injury  to  the  filing  of  the  petition  at  five  dollars  a  day, 
and  the  evidence  was  that  he  earned  only  four  dollars  a  day,  an 
instruction  telling  the  jury  that  in  estimating  plaintiff's  damages 
they  should  take  into  consideration  "the  reasonable  value  of  his 
time  which  you  may  believe  from  the  evidence  the  plaintiff  lost  as 
a  direct  result  of  said  injury,"  without  mentioniug  the  amount, 
was  not  erroneous.  Where  the  evidence  shows  that  the  value  of 
earnings  lost  or  of  time  lost  is  less  than  the  amount  stated  in  the 
petition,  the  presumption  is  that  the  jury,  absent  anything  to 
the  contrary  appearing,  obeyed  their  oaths  and  brought  in  a  ver- 
dict according  to  the  evidence.     It  is  necessary  that  the  instrue- 
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tion  limit  the  amount  of  such  special  damaje^bs  only  in^  ease  the 
amount  as  shown  by  the  evidence  exceeds  or  may  exceed  the 
amount  specified  in  the  petition.  [Approving  ruling  of  Kansas  City 
Court  of  Appeals  in  Campbell  v.  ChiUicothe,  175  Mo.  App.  436, 
and  numerous  other  cases,  and  disapproving  contrary  ruling  by  St. 
Louis  Court  of  Appeals.] 

7.  :  Double  Becovery:  Loss  of  Time  and  Loss  of  Earnings.   Loss 

of  time  and  loss  of  earnings  do  not  constitute  separate  and  dis- 
tinct items  of  loss.  An  instruction  permitting  plaintiff  to  re- 
cover for  time  lost  and  reduced  earning  capacity  in  the  part  does 
not  allow  a  double  recovery,  and  is*  not  erroiieoas. 

8.  EVIBENCXi:  Lost  Earnings:  No  Books.  The  mere  fact  that  plain- 
tiff kept  no  books  and  could  not  tell  precisely  the  net  profits  of 
his  work  or  business  should  not  deprive  him  of  any  just  claim  for 
loss  of  time  or  earnings.  Where  plaintiff  was  incapacitated  from 
pursuing  his  ordinary  avocation,  which  was  that  of  a  wholesale 
dealer  in  brooms  in  a  small  way,  evidence  that  he  purchased  brooms 
from  manufacturers  and  went  about  and  took  orders  for  them  and 
delivered  them  to  purchasers,  and  estimated  tFat-  his  profits  or  earn- 
ings in  said  business  for  several  years  prior  to  his  injury  had  been 
one  hundred  dollars  per  month,  though  he  kept  no  books,  the  loss 
being  personal  to  himself  becaiise  he  alone  conducted  the  business, 
is  not  speculative,  and  is  not  incompetent. 

9.  :  Oonclnsion  of  Witness:  Jerk  of  Oar^  No  Motion  to  Strike 

Out.  To  sustain  an  objection  to  the  testimony  of  a  witness  that 
there  was  no  jerking  of  the  street  car  sufficient  to  throw  down  a 
passenger  and  that  it  started  forward  in  the  ordinary  way,  that 
such  testimony  was  a  conclusion  of  the  witness,  made  after  nu- 
merous inquiries  calling  for  such  conclusion  were  made  and  an- 
swered, and  followed  by  no  motion  to  strike  out,  is  not  reversible 
error,  the  testimony  being  competent. 

10.  EXCESSIVE  VEBDIOT:  Loss  of  Eye:  $5,000.  Plaintiff  was  fifty- 
three  years  of  age;  be  testified  that  when  a  passenger  wtts  thrown 
by  the  jerk  of  the  street  car  against  the  entrance  door,  broken 
pieces  of  glass  struck  him  in  the  face  and  right  eye,  knocking  him 
blind  and  producing  intense  pain;  that  he  was  immediately  treated 
by  an  oculist,  but  the  right  eye,  previously  straight,  since  the 
accident  is  turned  to  one  side,  producing  a  disfigurement,  and  its 
sight  so  destroyed  that  he  cannot  read  with  it;  that  the  sight  of 
the  left  eye  has  rapidly  failed,  and  both  eyes  are  in  a  state  of 
severe  pain,  constantly  inflamed  and  feverish,  and  interfering 
with  normal  sleep;  numerous  lay  witnesses  testified  that  his  right 
eye,  prior  to  the  accident,  had  been  straight,  and  others  that  it 
was  previously  defective;  his  expert  occulist  testified  that  the  right 
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eye  might  have  been  diverted  from  its  natural  position  by  the  in- 
jury; and  defendant's  expert,  who  was  the  oculist  first  consulted, 
testified  that  when  plaintiff  camA  to  him  he  found  no  particles  of 
glass  or  injury  to  the  rij^ht  eye  and  that  it  was  not  then  diverted, 
but  this  witness  had  been  the  regular  physician  for  defendant  and 
'at  the  time  plaintiff  came  to  him  was  being  occasionally  consulted 
as  an  oculist  by  defendant,  and  while  treating  plaintiff  com- 
municated his  condition  to  defendant,  but  did  not  inform  plaintiff 
of  such  facts  and  plaintiff  was  not  aware  of  them.  Held,  that  in 
view  of  the  conflicting  ^  testimony,  the  court  cannot  say  that  the 
verdict  for  five  thousand  dollars  was  so  excessive  as  to  indicate 
the  jury  were  not  governed  by  the  weight  of  the  evidence  as  they 
honestly  believed  it  to  be. 

Appeal  from  St.  Louis  City  Circuit  Court. — Hon.  William 
T.  Jones,  Judge. 

Affirmed. 

Albert  D.  Nortoni,  Charles  W.  Bates,  T.  E.  Francis, 
and  Thomas  Bond  for  appellant. 

(1)  The  petition  fails  to  state  a  cause  of  action,  in 
that  it  contains  no  averment  that  the  jerk  which  is  al- 
leged to  have  caused  the  accident,  was  unusual  to  the 
ordinary  operation  of  the  street  car.  Bartley  v.  Street 
Ry.,  148  Md.  124,  139;  Saxton  v.  Railroad,  98  Mo.  App. 
494,  503;  Bobbitt  v.  Street  Ry.,  169  Mo.  App.  424.  (2) 
Instruction  1  is  erroneous  in  that  it  permits  a  verdict 
for  the  plaintiff  without  requiring  the  jury  to  find  from 
the  evidence  that  the  jerk  which  is  alleged  to  have  caused 
the  accident,  was  unusual  to  the  ordinary  movements  of 
the  car.  Cases  cited  above.  (3)  Instruction  3  is  er- 
roneous in  that  it  fails  to  limit  the  damages  which  the 
jury  are  authorized  to  award  for  loss  of  time  and  im- 
paired earning  capacity,  past  and  future,  to  the  amount 
claimed  in  the  petition.  Finley  v.  United  Rys.  Co.,  238 
Mo.  6,  14;  Radtke  v.  Basket  &  Box  Co.,  229  Mo.  1, 
21;  Tinkle  v.  Railroad,  212  Mo.  445,  471;  Smoot  v. 
Railroad,  194  Mo.  513,  521.  (4)  Instruction  3  is  also 
erroneous  because  it  permits  a  double  recovery  for  a 
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single  loss,  in  that  it  permits  the  jury  to  compensate 
the  pl^tiff  for  loss  of  tipae  and  also  impaired  earning 
capacity  in  the  past,  when  the  one  necessarily  includes 
the  other.  Fargy  v.  Rutledge,  180  S.  W.  90;  Western 
&  Atlantic  Railroad  v.  Smith,  88  S.  E.  983 ;  St.  Lonis 
Southwestern  Ey.  Co.  v.  Smith,  63  S.  W.  1064.  (5)  The 
court  erred  in  not  sustaining  defendant's  objections  to 
the  testimony  offered  to  show  loss  of  profits,  for  the 
reason  that  said  profits  were  speculative,  and  the  testi- 
mony as  to  the  amount  thereof  was  uncertain,  and  the 
court  erred  in  directing  the  jury  in  instruction  3  that 
they  might  compensate  plaintiff  for  loss  of  time  and 
earnings,  for  the  reason  that  there  was  no  competent 
evidence  showing  any  such  loss.  Morrow  v.  Railroad, 
140  Mo.  App.  200,213;  Reynolds  v.  Tel.  Co.,  81  Mo.  App. 
223,  231;  Viernow  v.  Carthage,  139  Mo,  App.  276,  281; 
Cravens  v.  Hunter,  87  Mo.  App.  456,  465;  Burdall  v. 
Johnson,  122  Mo.  App.  119;  Wilt  v.  Hammond,  179  Mo. 
App.  406,  418.  (6)  The  court  erred  in  sustaining  plain- 
tiff's objection  to  the  testimony  of  witness  Maag  to  the 
effect  that  the  motion  of  the  car  was  not  sufficient  to 
throw  a  man,  or  to  overbalance  a  man.  Such  statements 
of  eye-witnesses  who  observed  the  motion  of  the  car  and 
its  effect  on  passengers  thereon,  are  statements  of  fact, 
and  are  not  incompetent  under  the  opinion  rule.  17 
Cyfe.  81  to  98;  Denver,  T.  &  Ft.  W.  Ry.  Co.  v.  Ditch  Co., 
35  Pac,  910.  (7)  We  respectfully  invite  the  court's  at- 
tention to  the  facts  and  rulings  in  the  following  cases, 
which  we  cite  in  support  of  our  contention  on  the  main 
question  in  this  case,  that  is,  that  the  petition  was  in- 
suflBcient,  our  demurrer  to  the  evidence  should  have  been 
sustained  and  also  plaintiff's  first  instruction  was  wholly 
insufficient,  misleading  and  misdirection.  Hite  v.  Met. 
St.  Ry.  Co.,  138  Mo.  132;  Hartley  v.  Met,  St.  Ry.  Co., 
148  Mo.  124;  Hedrick  v.  Mo.  Pac.  Ry.  Co.,  195  Mo.  104; 
Tickell  V.  St.  Louis  &  Iron  Mt.  Ry.  Co.,  149  Mo.  App. 
648;  Guffey  v.  Hannibal  &  St.  Joe  Ry.  Co.,  53  Mo.  App. 
462. 
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.\        Soled  Frey  and  Faimtleroy,  Cullen  S  Hay  for  re- 
spondent ;  Ralph  T.  Finley  of  counsel. 

(1)  The  petition  does  not  limit  plaintiff's  dam- 
ages for  loss  of  earnings.  The  recital  that  '*  prior  to 
his  injury  he  earned  an  averagie  of  five  dollars  per 
day''  is  merely  a  statement  of  what  plaintiff  had  pre- 
viously earned  and  is  not  alleged  to  be  plaintiff's  dam- 
ages for  either  past  or  future  loss  of  earnings.  Barnes  v. 
Houchin,  195  S.  W.  (Mo.  App.)  61;  Bible  v.  Eailroad, 
169  Mo.  App.  525.  (2)  Even  though  it  be  held  that 
plaintiff's  petition  limited  the  amount  of  his  past  earn- 
ings, the  instruction  on  the  measure  of  damages  is,  never-, 
theless,  not  erroneous,  since  all  the  evidence  in  the  case 
showed  that  his  earnings  were  less  than  the  amount 
claimed  in  the  petitio^.  Shinn  v.  United  Eys.  Co.,  248 
Mo.  .173;  Campbell  v.  Chillicothe,  175  Mo.  App.  436,  439; 
Summers  v.  Eailroad,  187  S.  W.  125,  127;  Bell  v.  United 
Eys.  Co.,  183  ^o.  App.  334;  Morris  v.  K.  C.  Eys.  Co., 
223  S.  W.  784;  Hance  v.  United  Eys.  Co.,  223  S.  W. 
123 ;  Erdmann  v.  United  Eys.,  174  Mo.  App.  245 ;  Lindsay 
V.  Kansas  City,  195  Mo.  180;  Sang  v.  St.  Louis,  262 
Mo.  454;  State  ex  rel.  v.  Eeynolds,  257  Mo.  19;  Carter 
V.  Wabash,  182  S.  W.  1061.  The  defendant  did  not  ask 
a  more  definite  or  specific  instruction  as  to  the  measure 
of  damages.  It  thereby  waived  all  right  to  claim  plain- 
tiff's instruction  on  the  measure  of  damages  erroneous 
for  indefiniteness.  King  v.  St.  Louis,  250  Mo.  514 ;  Powell 
V.  Eailroad,  164  S.  W.  (Mo.)  638;  Browning  v.  Eail- 
road, 124  Mo.  55;  Waddell  v.  Eailroad,  213  Mo.  20.  (3) 
Plaintiff's  instruction  on  the  measure  of  damages  did  not 
permit  a  double  recovery.  ^  Eeynolds  v.  St.  Louis  Transit 
Co.,  189  Mo.  408.  A  recovery  for  loss  of  time  and  im- 
pairment of  earning  capacity  is  not  double.  17  C.  J. 
781. 

SMALL,  C. — This  case,  a  suit  for  personal  injuries 
claimed  to  have  been  received  by  plaintiff  as  a  passenger 
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from  a  sudden  jerk  of  defendant's  car,  was  tried  in  the 
Circuit  Court  of  the  City  of  St.  Louis.  Judgment  was 
rendered  for  plaintiff,  and  defendant  appealed  to  the 
St.  Louis  Court  of  Appeals,  which  certified  the  case  to 
this  court  for  final  determination,  because  said  Court  of 
Appeals  deemed  its  decision  herein  contrary  to  the  de- 
cision of  the  Kansas  City  Court  of  Appeals  in  Campbell 
V.  Chillicothe,  175  Mo.  App.  436,  on  the  instruction  on 
the  measure  of  damages  given  for  the  plaintiff. 

I.  First :  As  to  whether  the  petition  fails  to  state 
a  cause  of  action,  and  does  not  allege,  in  substance,  that 
the  plaintiff  was  injured  by  an  unusual  or 
extraordinary  movement  or  jerk  of  the  car. 

It  is  true,  as  contended  by  appellant,  that  in  this 
case  the  plaintiff,  being  safely  upon  the  car  as  a  pas- 
senger and  not  claiming  to  have  Been  injured  while,  he 
was  getting  on  or  leaving  the  car,  but  while  he  was  rid- 
ing thereon,  in  order  to  have  a  cause  of  action  against 
defendant  must  allege  and  prove  that  the^erk  of  the  car 
complained  of  was  an  unusual  or  extraordinary  jerk, 
because  all  cars  are  subject,  in  their  operation,  to  more 
or  less  irregularity  in  movement,  without  any  negligence 
on  the  part  of  the  defendant  or  its  employees  in  charge 
of  such  cars. 

The  petition,  alleges  as  follows:  '* Plaintiff  says 
that  the  Manchester  car,  upon  which  he  was  received  as 
a  passenger  by  the  defendant  company,  was  crowded 
with  passengers  at  the  time  he  got  on  the  car  at  Jeffer- 
son and  Chouteau  avenues;  that  all  the  seats  were  oc- 
cupied by  passengers,  and  the  aisle  in  said  car  was 
crowded  with  passengers,  and  the  rear  platform  of  said 
car  was  also  crowded.  Plaintiff  paid  his  fare  as  a  pas- 
senger to  the  conductor  of  said  car  by  delivering  to  him 
the  transfer  ticket,  and  was  standing  on  the  rear  plat- 
form of  said  car  while  the  car  proceeded  on  its  way  along 
the  usual  route  of  said  car,  and  between  Vandeventer 
Avenue  and  Kingshighway,  when  the  defendant's  serv- 
ants in  charge  of  said  car  negligently  and  carelessly  per- 
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mitted  and  allowed  the  same  to  move  with  a  sudden  and 
unexpected  jerk,  thereby  pulling  or  driving  the  car  for- 
ward with  such  force  as  to  throw  someone  in  the  inside 
of  the  car  against  the  glass  entrance  door  breaking  the 
glass  therein,  and  causing  the  same  to  strike  plaintiff  in 
the  eyes  and  in  his  face,  greatly  injuring  him." 

We  think  these  allegations  are  sufficient,  after  ver- 
dict, to  state  a  cause  of  action.  To  move  a  crowded 
electric  street-car  with  a  sudden  and  unexpected  jerk 
with  such  force  as  to  throw  some  one  inside  of  the  car 
against  the  glass  entrance-door,  breaking  the  glass  there- 
in and  causing  the  same  to  strike  plaintiff  in  the  eyes 
and  in  his  face,  greatly  injuring  him,  is,  in  substance  and 
effect,  to  allege  facts  showing  an  extraordinary  and  un- 
usual movement  of  such  a  car.  The  cases  cited  by  learned 
counsel  for  appellant,  of  jerks,  of  no  greater  force  than 
that  alleged  in  the  petition,  on  cable  cars  or  freight 
trains,  do  not  apply  to  this  case,  because  there  is  a  wide* 
difference  between*  the  jerks  and  lurches  of  cable  cars 
and  freight  trains  necessarily  incident  to  their  operation 
and  the  jerks  and  lurches  incident  to  the  operation  of  an  . 
electric  street  car.  The  case  cited  of  a  cable  car,  to-wit, 
Hite  V.  Met.  St.  By.  Co.,  130  Mo.  132,  shows  that  it  was 
impossible  to  operate  the  Stable  car  around  the  12th 
Street  Loop  in  Kansas  City  without  making  irregular 
and  violent  jerks  sufficient  to  throw  a  person  from  the 
car,  owing  to  the  impossibility  of  regulating  the  slack 
in  the  cable  and  other  mechanical  devices  under  the  cir- 
cumstances therein  shown.  Obviously,  the  cases  of  in-  • 
juries  to  passengers  on  a  freight  train  by  lurches  in  its 
movement,  as  in  Hedrick  v.  Railroad,  195  Mo.  104,  can 
have  no  relevancy  to  this  case.  Such  violent  jerks,  as  de- 
scribed in  the  petition  in  this  case,  might  be  usual  and 
ordinary  in  the  operation  of  a  cable  car  or  a  freight 
train,  but,  in  our  judgment,  not  ordinary  or  usual,  but 
extraordinary  or  unusual,  in  the  operation  of  a  crowded 
electric  street  car.  Electric  street  cars  are  obviously 
much  more  regular,  stable  and  uniform  in  their  move- 
ments, than  cable  cars  or  freight  trains. 

We  rule,  that  the  petition  stated  a  cause  of  action. 
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II.  Did  plaintiff's  main  instruction  require  the  jury 
to  find  that  the  jerk  was  unusual  or  extraordinary?  Said 
instruction  required  the  jury  to  find  '*that  [while]  said 
Inst  ti  ^^^  ^^®  proceeding  on  its  way  along  the  usual 
route  of  said  car  between  Vandeventer  Ave- 
nue and  Kingshighway  defendant's  servants  in  charge 
of  said  car  caused  or  permitted  said  car  to  be  suddenly 
and  violently  started  and  jerked  forward  with  such  force 
as  to  throw  someone  who  was  riding  in  the  inside  of  said 
car  against  the  glass  entrance-door,  and  that  in  eo  start- 
ing said  car  forward  (if  you  so  find)  said  servants  acted 
negligently,  as  that  term  is  defined  in  another  instruc- 
tion ;  that  the  glass  was  thereby  broken  from  said  door, 
and  that  some  of  the  glass  struck  the  plaintiff  in  his  eyes 
and  injured  him,  then  your  verdict  will  be  in  favcvr  of  the 
plaintiff  and  against  the  defendant."  This  instruction 
jfollows  the  allegations  of  the  petition  and  the  petition 
t>eing  sufficient,  it  follows  that  this  instruction  is  also 
sufficient  (if  the  facts  therein  submitted  to  the  jury  are 
found  to  be  true),  to  constitute  an  unusual  and  extra- 
ordinary movement  of  said  car,  which  rendered  the  de- 
fendant liable  to  plaintiff  for  any  injury  he  sustained 
therefrom.  It  is  not  denied  that  the  plaintiff's  evidence 
tended  to  show  the  facts  alleged  in  the  petition  and 
hypothecated  in  said  instruction.  As  stated  by  the  Court 
of  Appeals  in  its  opinion : 

**The  car  in  question  was  of  the  pay-as-you-enter 
type.  The  plaintiff  boarded  the  car  at  Jefferson  Avenue, 
•  and  on  account  of  the  crowded  condition  of  the  car  stood 
on  the  back  platform  close  to  the  entrance  door  which 
led  from  the  platform  into  the  body  of  the  ear.  Plain- 
tiff testified  that  when  the  car  arrived  west  of  Vande- 
venter  Avenue  and  somewhere  between  there  and  Kings- 
highway  and  as  he  was  standing  close  to  this  entrance 
door,  the  car  gave  a  terrific  lurch  and  that  there  was  a 
man  standing  just  inside  of  the  entrance  door  witb  hi^ 
back  towards  the  door  and  about  eight  or  ten  inches  from 
the  door,  and  as  the  car  gave  the  lurch,  it  threw  this  man 
backward  off  of  his  feet,  causing  him  to  fall  against  the 
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glass  in  the  door,  breaJdng  it  into  many  fragments,  some 
of  which  fell  into  plaintiff's  face  and  eyes.  Plaintiff 
introduced  a  passenger  on  the  car  who  testified  as  to  the 
lurch,  stating  that  the  car  gave  a  lurch  and  started  too 
fast,  throwing  a  man  on  the  inside  against  the  door, 
breaking  the  glass  and  causing  it  to  fall  against  the  plain- 
tiff. Another  witness  for  plaintiff  testified  that  as  the 
car  started  up  suddenly  a  man  inside  was  thrown  against 
the  door,  breaking  the  glass. 

** Defendant's  evidence  tended  to  show  that  as  the 
street  car  was  going  westwardly  in  the  usual  manner  and 
that  just  west  of  Vandeventer  Avenue  and  while  run- 
ning over  a  switch  which  intersected  the  track,  a  man 
was  entering  the  car  carrying  bundles  in  his  arms  and 
the  bundles  went  againfet  the  door,  breaking  the  glass; 
that  there  was  no  unusual  movement  of  the  car  and 
no  sudden  or  unexpected  jerk,  and  that  the  only  motion 
of  the  car  was  the  ordinary  motion  necessarily  incident 
to  the  operation  of  the  street  car  over  the  switch." 

III.  Is  plaintiff's  instruction  numbered  3  on  the 
measure  of  damages  erroneous,  because  it  contains  no 
limit  as  to  the  amount  of  special  damages  for  loss  of 
earnings!  Said  instruction  as  to  such  loss  of  earnings 

was  as  follows:  **In  estimating  such  dam- 
^lum^es.^'     ages  to  which  plaintiff  may  be  entitled,  if  any, 

you  may  take  into  consideration  .  .  .  the 
reasonable  value  of  plaintiff's  time  which  you  may  believe 
from  the  evidence  the  plaintiff  lost,  if  any,  as  a  direct 
result  of  said  injury,  if  any,  whether  his  earning  capacity 
has  been  reduced,  as  a  direct  result  of  said  injuries,  if 
any,  and  what  effect,  if  any,  his  injuries,  if  any,  will 
•  have  on  his  earning  capacity  in  the  future."  There  was 
no  specific  limitation  in  the  instruction  as  to  the  amount 
that  might  be  allowed  the  plaintiff  for  his  loss  of  time 
and  loss  of  earning  capacity.  The  allegations  in  the 
petition,  as  to  the  loss  of  earnings,  are  as  follows :  **  Plain- 
tiff says,  that  prior  to  his  injury  aforesaid,  he  was  en- 
gaged in  the  business  of  buying  and  selling  brooms  at 
wholesale,  and  was  a  salesman  of  merchandise  to  the 
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retail  trade,  and  earned  an  average  of  five  dollars  per 
day ;  that  since  his  injury,  he  has  been  unable  to  attend 
to  his  business,  and  has  lost  his  earnings ;  that  his  earn- 
ing power  has  been  permanently  impaired;  that  he  will 
continue  to  lose  the  earnings  of  his  business ;  that  he  will 
be  permanently  unable  to  follow  his  former  business, 
or  any  other  business."  It  is  contended  that  this  lan- 
guage of  the  petition  limits  both  the  past  and  future  earn- 
ings of  plaintiflf  to  $5  per  day.  We  do  not  so  construe 
it.  In  our  opinion,  this  language  simply  puts  a  limit 
on  the  plaintiff's  loss  of  earnings  prior  to  the  filing  of 
the  petition,  to  an  average  of  $5  per  day;  that  there 
was  no  such  limit  put,  or  .intended  to  be  put,  upon  his 
future  earnings.  We  agree  to  what  was  said  by  the  St. 
Louis  Court  of  Appeals  in  JacKson  v.  United  Rys.  Co., 
227  S.  W.  617,  as  to  a  very  similar  allegation: 

'*The  allegation  in  the  petition  in  regard  to  the 
question  of  such  earnings  is  as  follows : 

^'  'She  has  lost  the  earnings  of  her  labor  and  avoca- 
tion to  the  date  of  the  filing  of  this  petition,  to- wit,  in 
the  sum  of  $14  per  week,  which  she  was  earning  at  the 
time  of  her  injuries,  and  will  lose  such  earnings  in  the 
future. ' 

''Does  that  allegation  limit  the  amount  of  such  future 
earnings  to  $14  per  week?  It  is  not  reasonable  to  sup- 
pose that  the  pleader  intended  to  limit  the  lost  future 
earnings  to  $14  a  week,  as  there  was  no  means  of  know- 
ing how  much  plaintiff  would  earn  in  the  future.  Nor 
does  the  language  used  in  fact  limit  the  alleged  loss  to 
that  sum.  It  appeared  by  other  allegations  that  the 
plaintiff  was  a  skirt-maker,  and  the  words  'such  earn- 
ings in  the  future'  referred  to  the  earnings  of  her  labor 
and  avocation  as  a  skirt-maker,  but  not  at  the  rate  of 
$14  a  week,  and  it  is  nowhere  said  that  such  future  earn- 
ings will  amount  to  that  sum  or  any  other  sum.  'Such 
earnings'  mean  earnings  of  a  like  character  as  had  been 
earned;  that  is,  earnings  as  a  skirt-maker. 

"Inasmuch  as  defendant  did  not  in  any  wise  attack 
the  allegation  by  motion,  and  considering  the  fact  that 
pleadings  must  be  taken  in  their  natural  and  ordinary 
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meaning  and  their  allegation  liberally  construed  (Sec. 
1831,  E.  S.  1909),  especially  after  verdict  and  judgment,* 
we  do  not  regard  the  allegation  referred  to  as  placing 
a  limit  of  recovery  on  the  item  of  lost  future  earnings.^' 

There  being  no  limit  fixed  in  the  petition,  as  to  the 
loss  of  future  earnings,  said  instruction  is  not  erroneous 
so  far  as  it  concerns  future  earnings,  under  all  the  au- 
thorities. Nor  was  it  erroneous  as  to  loss  of  earnings 
or  loss  of  time  (which  is  the  same  thing,  Slaughter  v. 
Railroad,  116  Mo.  269)  from  the  time  of  the  injury  up  to 
the  filing  of  the  petition,  because  the  evidence  was  that 
the  plaintiff  earned  only  $4  a  day  or  $100  per  month, 
which  was  less  than  $5  per  day,  the  amount  fixed  in  the 
petition. 

In  Shinn  v.  United  Rys.  Co.,  248  Mo.  173,  where  the 
special  damages  claimed  in  the  petition  were  greater 
that  the  special  damages  proven  by  the  evidence,  and 
there  was  no  limit  fixed  in  the  instruction,  this  court, 
per  Lamm,  J.,  said:  '*We  will  not  speculate  on  what 
the  jury  might  do,  or  airily  conjecture  this  or  that.  We 
stand  on  the  proposition  that  the  jury  are  presumed, 
absent  anything  to  the  contrary  appearing,  to  obey  their 
oaths  and  bring  in  a  verdict  according  to  the  evidence. 
Being  men  of  sense  and  acting  under  an  oath  freshly 
taken,  they  are  entitled  to  that  presumption.'^  It  is  true 
that  in  that  case  it  was  not  decided  whether  the  fact  that 
the  evidence  showed  less  special  damages  and  earnings 
than  specially  alleged  in  the  petition  would  rendef  the 
generality  of  the  instruction  on  the  measure  of  damages 
free  from  objection  or  reversible  error,  but  the  court 
expressly  reserved  the  decision  on  that  point  to  some 
future  case  which  might  turn  upon  it.  But  we  think 
the  suggestion  of  the  learned  judge  in  that  case,  that 
**we  stand  on  the  proposition  that  the  jury  will  obey  their 
oaths  and  find  a  verdict  according  to  the  evidence,"  is 
a  sound  proposition,  and  that,  therefore,  where  the  evi- 
dence of  lost  earnings  is  less  than  the  amount  limited  in 
the  petition,  the  jury  will  be  presumed  to  follow  the  evi- 
dence and  allow  less  than  is  limited  in  the  petition  for 
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such  item  of  damages,  although  there  is  no  express  limita- 
tion in  the  instructions  other  than  as  in  this  case.  The 
instruction  in  this  case  limits  the  amount  of  past  and 
future  earnings  the  plaintiff  may  recover  to  the  reason- 
able value  thereof  which  the  jury  may  believe  and  find 
from  the  evidence  plaintiff  has  and  will  lose.  If  the  jury 
regard  their  oaths  at  all,  they  would  be  guided  by  said 
instruction,  and  obey  the  evidence.  If  the  jury  would  dis- 
regard their  oaths,  they  would  also  disregard  the  in- 
struction, even  if  it  contained  a  further  express  limit  as  to 
such  special  damages.  It  is  only  in  case  the  amount  of  the 
special  damages,  as  shown  by  the  evidence,  is  or  may  be 
greater  than  the  amount  specified  in  the  petition,  that 
there  is  any  necessity  for  inserting  such  limitations  in  the 
instruction.  The  cases  relied  on  by  appellant  do  not 
decide  otherwise. 

In  the  case  of  Smoot  v.  Kansas  City,  194  Mo.  513, 
it  does  not  appear  that  the  earnings  proved  were  less 
than  the  amount  claimed  in  the  petition.  This  is  also 
true  as  to  the  case  of  Tinkle  v.  Railroad,  212  Mo.  445, 
where  the  amount  of  the  doctor's  bill  proven  does  not 
appear.  In  the  case  of  Radtke  v.  Basket  &  Box  Co.,  229 
Mo.  1,  the  petition  limited  the  loss  of  earnings  to  nine 
dollars  per  week.  But  the  opinion  does  not  state  the 
amount  of  the  earnings  or  earnings  per  week  which  the 
evidence  tended  to  prove.  In  Finley  v.  United  Rys.  Co., 
238  Mo.  6,  the  petition  set  a  limit  of  three  dollars  per 
day  as  the  amount  of  lost  earnings,  whereas  the  evidence 
showed  such  lost  earnings  to  be  three  dollars  to  five 
dollars  per  day,  a  greater  amount  than  sued  for,  and 
there  should  have  been  a  limitation  in  the  instruction  to 
prevent  the  plaintiff  from  recovering  a  greater  sum 
than  sued  for.  It  is  well  established  law,  that  the  gener- 
ality of  an  instruction  on  the  measure  of  damages  in 
personal  injury  suits,  does  not  constitute  reversible 
error,  unless  the  defendant  asks  instructions  specifi- 
cally pointing  out  the  proper  lines  of  limitation  for  the 
jury  to  follow  in  arriving  at  the  amount  of  damages. 
[Hoover  v.  St.  Louis  Elec.  T.  Railroad  Co.,  227  S.  W.  1, 
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c.  79,  citing  Browning  v.  Railway,  124  Mo.  71 ;  Powell  v. 
Railroad,  255  Mo.  1.  c.  456,  and  numerous  other  cases  up 
to  and  including  Sang  v.  St.  Louis,  262  Mo.  463.] 

The  Kansas  City  Court  of  Appeals,  following  our 
suggestion  in  the  Shinn  Case,  supra,  has  ruled  in  the 
following  cases  that,  where  the  amount  of  the  special 
damage  proven  is  less  than  the  amount  specified  in  the 
petition,  it  is  not  reversible  error  for  the  court  not  to 
expressly  limit  in  its  instructions  the  amount  of  the 
special  damages,  for  the  reason  that  the  jury  will  be 
presumed  to  follow  their  oaths  and  the'  instructions  of 
the  court  to  allow  no  greater  sum  for  such^damages  than 
is  shoT\Ti  by  the  evidence.  [Campbell  v.  Chillicothe,  175 
Mo.  App.  436;  Summers  v.  Railroad,  187  S.  W.  125;  Bell 
V.  United  Rys.  Co.,  183  Mo.  App.  334;  Morris  v.  K.  C. 
Rys.  Co.,  223  S.  W.  784;  Erdmann  v.  United  Ry^.  Co., 
174  Mo.  App.  245.]  We  regard  this  doctrine  as  sound 
law.  We,  therefore,  hold  that  plaintiff's  instruction  on 
the  measure  of  damages  contains  no  reversible  error. 
The  defendant  not  having  asked  for  any  instructions 
limiting  the  amount  of  earnings,  plaintiff  was  entitled 
to  recover.  We  approve  the  ruling  of  the  Kansas  City 
Court  of  Appeals  on  this  subject  in  the  above  cited  cases, 
and  disapprove  the  rulings  of  the  St.  Louis  Court  of  Ap- 
peals, holding  said  instruction  was  erroneous  or  consti- 
tuted reversible  error  in  this  case. 

IV.  Does  instruction  numbered  3  permit  double  re- 
covery for  a  single  loss,  to- wit,  loss  of  time  and  impaired 
earning  capacity  in  the  past!     We  think  it  does  not. 

Loss  of  time  and  loss  of  earning  capacity  do 
D^ges.    ^^^  constitute  separate  and  distinct  items  of 

loss.  In  Slaughter  v.  Railroad,  116  Mo.  1.  c. 
275-6,  this  court  said:  **The  distinction  sought  to  be 
made  between  *loss  of  time'  and  *loss  of  earnings'  for 
that  time  does  not  exist  in  law.  The  damages  to  be 
awarded  in  either  case  is  the  pecuniary  value  of  the 
time  lost,  and  either  expression  sufficiently  indicates  the 
measure.    In  common  acceptation  they  are  one  and  the 


Digitized  by 


Google 


358  SUPREME  COURT  OF  MISSOURI, 


Lay  cock  v.  XJnitecl  Eailwaya  Co. 


same  thing. '*  So  that  permitting  plaintiff  to  recover 
for  time  lost  and  reduced  earning  capacity  in  the  past, 
does  not  allow  him  a  double,  but  simply  a  single  recovery 
for  such  loss  of  time,  or  which'  is  the  same  thing,  de- 
creased earning  capacity. 

V.  Was  error  committed  in  allowing  evidence  as  to 
plaintiff's  loss  of  profits  or  earnings?  The  evidence 
tended  to  prove  that  the  plaintiff  was  incapacitated  from 
pursuing,  among  other  things,  his  ordinary 
Evidence  avocationj  which,  prior  to  his  injury,  had  been 
of  Lost  that  of  a  wholesale  dealer  in  brooms  in  a  small 
Earnings,  ^ay;  that  he  had  purchased  brooms  from  the 
manufacturers ;  that  he  had  no  storeroom,  but  kept  such 
brooms  at  his  dwelling  house ;  that  he  went  around  and 
took  orders  for  brooms  and  then  delivered  them  or  ship- 
ped them  to  the  purchaser ;  that  he  was  in  business  alone ; 
that  he  kept  no  books ;  that  he  had  been  in  such  business 
several  years  prior  to  his  injury,  and  that  his  net  profits 
or  earnings  he  estimated  would  average  one  hundred 
dollars  per  month,  or  about  four  dollars  per  day. 

The  appellant  objected  to  the  admissions  of  this 
testimony,  for  the  reason  that  such  earnings  were  too 
speculative;  that  respondent  kept  no  books,  and  there 
was  no  means  of  ascertaining  with  reasonable  certainty 
what  the  net  profits  or  earnings  of  his  business  were. 
We  do  not  regard  the  objections  to  this  evidence  well 
founded.  In  this  case,  plaintiff's  loss  was  more  in  the 
nature  of  lost  personal  earnings  than  the  loss  of  the 
profits  of  a  regularly  established  mercantile  business,  be- 
cause he  alone  conducted  his  business,  and  its  profits 
depended  wholly  upon  his  ability  to  personally  go  around 
and  solicit  orders  for  and  sell  and  deliver  the  brooms. 
The  mere  fact  that  plaintiff  kept  no  books  and  could  not 
tell  precisely  the  net  profits  of  his  work  or  business 
should  not  deprive  him  of  any  just  claim  for  loss  of  time 
or  earnings.  This  is  well  illustrated  in  the  case  of  Devoy 
V.  Transit  Co.,  192  Mo.  1.  c.  223-4,  where  the  plaintiff, 
an  aged  attorney,  who  **  thought  his  earnings  were  in 
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the  neighborhood  of  $2,500  a  year,  if  he  could  figure  it 
up."  But  he  kept  no  books,  had  no  regular  clientele 
or  office,  but  kept  his  books  and  office  *4n  his  hat,''  and 
his  business  was  that  of  assisting  other  attorneys  to 
** settle"  or  *' shore-up"  their  cases.  He,  however,  was 
allowed  for  lost  earnings  such  sum  as  the  jury  might 
believe  from  the  evidence  he  sustained,  **  however  am- 
biguous the  evidence."  This  case  was  recently  cited 
and  approved  by  this  court  in  Ganz  v.  Eailroad,  220  S. 
W.  495.  So,  it  is  well  settled  that  in  actions  by  parents 
for  damages  for  the  loss  of  services  or  earnings  of 
minors,  evidence  of  the  minor's  age,  previous  health 
and  condition  in  life  is  sufficient  to  enable  the  jury  to 
determine  the  minor's  earning  capacity  and  the  parent's 
loss,  aided  by  the  knowledge  and  experience  of  the  jury. 
[Meeker  v.  Union  Elec.  Light  &  Power  Co.,  216  S.  W. 
933.] 

So  that  we  must  rule  this  contention  against  the 
appellant. 

VI.  Appellant  further  insists  that  the  court  erred 
in  refusing  to  admit  certain  testimony  of  a  witness,  a 
passenger  on  the  car,  as  to  whether  the  jerk  or  jar 
complained  of  by  the  plaintiff  was  of  suf- 
of  witoew  fi^^^^t  force  to  throw  a  man  down,  while 
standing  in  the  car.  The  following  colloquy 
took  place: 

**Q.  Please  describe  what  you  saw  occur  there  at 
that  time.  A.  Well,  a  man  got  in  the  car  with  a  bundle 
in  his  arm  and  the  car  gave  a  little  kind  of  a  curve 
going  across  the  intersection  there,  and  his  bundles  went 
against  the  window. 

*'Q.  Was  there  any  violent  jerking  or  lurching  of 
of  the  car  at  that  tiixxC?    A.     Oh,  no. 

*'Q.  Any  motion  more  than  they  usually  make  I  A. 
Only  going  over  the  crossing;  when  they  go  over  a 
double  crossing,  that's  all. 

'*Q.  Just  the  ordinary  motion?  A.  It  wasn't 
enough  to  throw  a  man ;  that  is,  to  overbalance  a  man. 
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**Mr.  Hay:  Well,  I  object  to  the  conclusion  of  the 
witness. 

**The  Court:  All  right,  the  objection  will  be  sus- 
tained. 

**To  which  action  and  ruling  of  the  court  defendant, 
by  its  counsel  then  and  there  duly  excepted  and  still 
excepts. 

**Mr.  Farley:  Q.  Well,  compared  with  the  way  cars 
usually  run  at  such  a  place,  is  that  how  this  car  ran? 
A.    It  ran  very  smooth  to  me. 

*  *  Mr.  Farley  :  Take  the  witness. ' ' 

We  think  the  testimony  was  admissible  as  properly 
descriptive  of  the  force  of  the  jerk.  [Rearden  v.  Rail- 
road, 215  Mo.  134-38.]  But  the  testimony  was,  in  effect, 
admitted.  The  question  was  not  objected  to  until  after 
it  was  answered.  It  is  true,  objection  was  then  made 
and  sustained,  but  the  answer  was  before  the  jury,  and 
there  was  no  motion  to  strike  it  out,  and  it  was  not.  strick- 
en out.  In  any  event,  we  should  not  regard  the  error  as 
reversible,  nor  as  affecting  the  merits  of  the  case,  because 
the  witness  had  previously  answered  without  any  ob- 
jection whatever  that  there  was  no  unusual  nor  extra- 
ordinary jar  or  jerk,  which  completely  covered  the  point 
at  issue. 

VII.  In  appellant's  formal  assignment  of  errors 
in  its  brief,  one  of  the  errors  assigned  is  that  the  ver- 
dict was  excessive ;  but  under  the  heading  in  said  brief, 
of  points  and  authorities,  nothing  is  said  as  to 
the  amount  of  the  verdict.  In  the  further  argu- 
ment contained  in  the  brief,  however,  the  verdict  is  re- 
ferred to  as  large  and  excessive.  The  verdict  was  for 
$5,000. 

The  plaintiff,  as  to  his  injuries,  testified:  That  he 
was  fifty-three  years  of  age.  That  before  the  accident, 
his  sight  in  both  eyes  was  good — normal.  That  the  glass 
was  broken  into  almost  innumerable  fragments  and 
thrown  right  into  his  face  and  both  eyes.  That  he  was 
almost  ** knocked  blind"  with  glass  which  came  into  his 
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eyes.  '*It  produced  terrific  suffering.  It  seemed  like 
my  eyes  were  being  almost  cut  out  with  the  glass. "  That 
he  immediately  consulted  and  was  treated  by  an  oculist. 
But  that  his  right  eye,  by  reason  of  the  accident,  became 
turned  to  one  side,  so  that  he  has  but  little  sight  in  it. 
He  cannot  see  ordinary  print  or  even  display-headlines 
with  it.  Could  not  read  a  single  word  with  the  right  eye, 
and  the  sight  in  his  left  eye  had  also  failed  very  much 
since  the  accident.  That  he  was  also  disfigured,  in  that, 
whereas  before  the  accident,  both  of  his  eyes  were  straight 
and  in  a  normal  position  in  his  head,  after  the  accident, 
and  by  reason  thereof,  his  right  eye  had  a  ''divergent 
strabismus,''  that  is,  he  became  ''cock-eyed"  in  the  right 
eye.  That  ever  since  the  accident,  up  to  the  time  of  the 
trial,  both  eyes  had  been  in  a  state  of  severe  pain,  so  much 
so  that  he  never  got  any  rest,  "practically."  "That  is,  in- 
sane pain  at  night,  I  hardly  get  any  sleep  at  all;  and 
they  have  been  sore  and  in  a  very  distressed  condition 
continually;  they  have  been  inflamed  and  feverish."  He 
further  testified  that  after  the  accident  he  felt  his  right 
eye  draw  to  one  side  and  has  since  been  unable  to  work. 
Photographs  of  plaintiff,  one  when  he  was  a  child,  one 
when  a  young  man,  and  one  taken,  as  he  testified,  about 
six  or  eight  years  before  his  injury,  showed  that  his 
eyes  were  straight. 

A  number  of  lay  witnesses  testified  for  plaintiff,  that 
his  sight  was  good,  and  that  his  eyes  were  straight,  be- 
fore the  accident.  Some  witnesses  testified  for  defend- 
ant to  the  contrary,  that  plaintiff's  right,  or  one  of  his 
eyes,  was  defective  before  the  accident.  There  was  also 
some  dispute  between  the  expert  testimony  of  the  plain- 
tiff and  of  the  defendant.  The  plaintiff's  expert  oculist 
testified  that  his  right  eye  might  have  been  diverted  from 
its  Natural  position  by  the  injuries  he  sustained.  Where- 
as, the  defendant's  expert  oculist  testfied  that  he  was 
the  oculist  to  whom  plaintiff  first  went  for  treatment 
after  the  accident ;  that  he  found  no  particles  of  glass  or 
injury  to  the  right  eye,  but  that  it  was  diverted  when 
plaintiff  first  came  to  him,  and  the  injuries  he  discovered 
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could  not  have  caused  the  diversion  of  his  right  eye.  But 
it  was  shown  that  some  years  previously  this-  witness  had 
been  the  regular  physician  for  the  defendant  company, 
and  at  the  time  plaintiff  came  to  him  was  occasionally 
consulted  by  an  oculist  by  defendant;  and  that  while  be 
was  treating  the  plaintiff,  he  communicated  to  the  de- 
fendant plaintiff's  condition,  of  which  he  did  not  inform 
the  plaintiff,  and  of  which  the  plaintiff  was  not  aware. 

In  view  of  the  conflicting  evidence  on  the  subject,  we 
cannot  say  that  the  verdict  was  so  excessive  as  to  indi- 
cate that  the  jury  were  not  governed  by  the  weight  of 
the  evidence  as  they  honestly  believed  it  to  be. 

Finding  no  reversible  error  in  the  case,  the  judg- 
ment of  the  court  below  is  afl5rmed.  Ragland,  C.,  concurs  ; 
Brown,  C,  absent. 

PER  CURIAM :— The  foregoing  opinion  by  Small, 
C,  is  adopted  ai&  the  opinion  of  the  court.  All  of  the 
judges  c<:incur,  except  Graves  and  Elder,  J  J.,  who  dis- 
sent. 


THE  STATE  ex  rel.  CONTINENTAL  INSURANCE 
COMPANY  V.  GEORGE  D.  REYNOLDS  et  al.. 
Judges  of  St.  Louis  Court  of  Appeals. 

In  Banc,  November  30,  1921. 

1.   OEBTIOBABI:  To  Court  of  Appeals:  No  Previons  Buling:  Eiroon. 

It  is  not  the  province  of  the  Supreme  Court  upon  certiorari  to  the 
Court  of  Appeals,  based  upon  conflict  of  decisions,  to  determine 
whether  the  Court  of  Appeals  erred  in  its  application  of  rules  of 
law  to  the  facts  stated  in  its  opinion,  but  only  whether  upon  those 
facts  it  announced  conclusions  of  law  contrary  to  the  last  previous 
ruling  o^  the  Supreme  Court  upon  the  same  or  a  similar  state  of 
facts. 


: :  Proximate  Cause:  Injury  From  Explosion:  Leakage. 

The  defendant  insurance  company  brought  action  on  an  insurance 
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policy  '.'hich  insured  plaintiff's  stock  in  trade  against  all  direct 
loss  or  damage  by  sprinkler  leakage  except  that  the  company  should 
not  be  liable  for  (a)  *Mos8  by  fire,  however  caused,"  or  (b)  "for 
loss  resulting  from  leakage  of  water,  if  such  leakage  is  caused  di- 
rectly or  indirectly  by  fire/'  or  (c)  "for  loss  caused  by  lightning, 
cyclone  or  explosion."  The  steel  top  of  the  hot  well,  connected 
with  the  boiler  by  a  pipe,  was  blown  off  by  an  explosion,  and  in 
its  course  upward  broke  one  of  the  water  pipes  of  the  sprinkler 
system,  which  immediately  started  the  flow  of  water,  resulting  in 
the  damage  to  plaintiff's  property.  The  Court  of  Appeals  held 
that  the  company  did  not  exempt  itself  from  loss  by  leakage  by 
•  the  clause  which  exempted  it  from  '  *  loss  caused  by  explosion, ' ' 
that  the  word  "explosion"  did  not  relate  back  to  the  word  "leak- 
age," and  that  the  explosion  did  not  relieve  the  company  from  the 
payment  of  damages  Ifor  the  loss  caused  by  the  leakage.  Held, 
upon  certiorari,  that  said  ruling  does  not  contravene  any  prior 
decision  of  the  Supreme  Court,  for  the  Supreme  Court  has  nt)t  de- 
clared the  law  on  a  similar  state  of  facts. 


3.   :    :    Oonstitutional   Questions.     On    certiorari   to   the 

Court  of  Appeals,  based  upon  conflict  of  decisions,  the  Supreme 
Court  will  not  extend  its  inquiry  beyond  the  opinion  and  any  plead- 
ing, instruction  or  written  instrument  referred  to  therein;  and 
an  assijgnment  that  "the  effect  of  the  decision  of  the  Court  of 
Appeals  is  to  deprive  relator  of  its  property  without  due  process 
of  law,  and  to  deny  it  the  equal  protection  of  the  law,"  contrary 
to  certain  sections  of  the  State  and  Federal  constitutions,  presents 
mere  abstract  propositions,  suggestive  of  an  appeal  or  writ  of 
error  rather  than  a  writ  of  certiorari^  and  will  not  be  considered 
where  the  opinion  of  the  Court  of  Appeals  does  not  disclose  that 
such  constitutional  question  was  presented  or  involved. 

Certiorari. 
Writ  quashed. 

Leahy  &  Samiders  for  relator. 

(1)  The  Court  of  Appeals  correctly  decided  that 
the  hot-well  connected  with  the  boiler  exploded,  and, 
therefore,  the  sprinkler  leakage  system  was  broken  by 
an  explosion.  Webster's  Dictionary,  defining  '^explo- 
sion;'' The  Century  Dictionary,  defining  ''explosion." 
The  term  explosion  in  a  policy  is  to  be  contrued  in  its 
ordinary  and  popular  sense,  and  the  word  explosion  in 
such  policy  should  be  construed  to  mean  what  an  ordin- 
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axy  man  would  understand  by  such  word.  (2)  The 
court  in  this  case  incorrectly  contrued  the  term  ** cause," 
as  applied  to  the  exception^  in  the  sprinkler  leakage 
policy,  exempting  the  company  from  liability  for  *4oss 
caused  by  an  explosion,''  and  erred  in  holding  that, 
while  the  explosion  broke  the  sprinkler  leakage  system 
and  caused  the  water  to  flow  therefrom  and  damage 
plaintiff's  goods,  the  explosion  was  not  the  proximate 
cause  of  the  loss.  Dixon,  v.  Omaha  &  St.  Louis  Rail- 
road Co.,  124  Mo.  140,  149;  Kane  v.  Pacific  Railway 
Co.,  251  Mo.  13,  27;  Bellows  v.  Travelers  Ins.  Co.,  203 
S.  W.  978;  Fetter  v.  Fidelity  &  Casualty  Co.,  174  Mo. 
256;  Frisbie  v.  Fidelity  &  Casually  Co.,  133  Mo.  32, 
35 ;  Insurance  Co.  v.  Boon,  95  U.  S.'  117 ;  Driskell  v.  U. 
S.  H.  &  A.  Ins.  Co.,  117  Mo.  App.  362;  Baehr  v.  Union 
Casualty  Co.,  133  Mo.  App.  541;  Hooper  v.  Standard 
Life  &  Accident  Ins.  Co.,  166  Mo.  App.  209;  Goodes  v. 
Order  United  Commercial  Trav.,  174  Mo.  App.  330; 
Greenlee  v.  Kansas  City  Casualty  Co.,  182  S.  W.,  138, 
192  Mo.  App.  303.  (3)  The  great  weight  of  authority 
on  the  question  of  proximate  cause  in  policies  contain- 
ing exceptions  identical  with  this  one  is  to  the  effect 
that  the  doctrine  of  proximate  cause  applies  and  cannot 
be  frittered  away  by  refinements  of  language  and  myster- 
ious intervening  causes  which  cannot  be  defined  or  even 
described.  Insurance  Co.  v.  Tweed,  7  Wall.  44;  Ap- 
proved in  Atchison  v.  Calhoun,  213  U.  S.  7;  Frisbie  v. 
Fidelity  &  Casualty  Co.,  133  Mo.  App.  30;  Cohn  v. 
National  Insurance  Co.,  96  Mo.  App.  315 ;  German- Ameri- 
can Insurance  Co.  v.  Hyman,  94  Pac.  27;  Mitchell  v. 
Potomac  Insurance  Co.,  183  U.  S.  42;  German  Fire  In- 
surance Co.  V.  Roost,  45  N.  E.  1097;  Story  v.  The  Sun 
Mutual  Insurance  Co.,  91  N.  Y.  103;  St.  John  v. 
American  Mutual  Fire  &  Marine  Insurance  Co.,  11  N. 
Y.  516;  Evans  v.  The"  Columbian  Insurance  Co.,  44  N. 
Y.  146;  Hustice  v.  Phoenix  Insurance  Co.  of  Brooklyn, 
175  N.  Y.  292;  Insurance  Co.  v.  Boon,  95  U.  S.  117; 
Hay  ward  v.  Insurance  Co.,  3  Keyes  (N.  Y.)  456;  Hay- 
ward  V.  Insurance  Co.,  2  Abbot  Decisions  (N.  Y.)  349; 
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Heuer  v.  Insurance  Co.,  144  111.  393 ;  Hallander  v.  Jeffer- 
son Mutual  Fire  Insurance  Co.,  218  S.  W.  419.  (4)  The 
plaintiff  in  this  case  was  permitted  to  shift  its  position 
in  the  appellate  court  from  the  position  taken  by  its 
pleadings  and  evidence  in  the  trial  court  to  the  effect 
that  there  was  no  explosion,  contrary  to  the  following 
controlling  decisions  of  this  court.  Dougherty  v.  Gan- 
gloff,  239  Mo.  660;  Henry  Co.  v.  Citizens  Bank,  208  Mo. 
226.  In  the  trial  court  it  contended  there  was  no  ex- 
plosion; in  the  appellate  court  it  contended  there  was 
an  explosion.  Renshaw  v.  Insurance  Co.,  103  Mo.  595; 
Maupin  v.  Southern  Insurance  Co.,  220  S.  W.  20.  (5) 
The  effect  of  the  decision  of  the  Court  of  Appeals  is 
to  deprive  relator  of  its  property  without  due  process 
of  law,  and  to  deny  it  the  equal  protection  of  the  law, 
contrary  to  Section  30  of  Article  2  of  the  Constitution 
of  Missouri,  and  to  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States,  and  to  impair  the 
obligation  of  the  contract,  contrary  to  Section  10,  Article 
1  of  the  Federal  Constitution.  Allgeyer  v.  La.,  165  U. 
S.  578 ;  Lochner  v.  New  York,  198  U.  S.  45.  (6)  Insurance 
policies  are  to  be  construed  as  ordinary  contracts,  though 
ambiguities  therein  are  to  be  resolved  against  the  insur- 
ance company,  and  exceptions  are  to  be  strictly  construed 
against  the  insurance  company.  Renshaw  v.  Insurance 
Co.,  103  Mo.  595,  604;  Maupin  v.  Southern  Ins.  Co.,  220  S. 
W.  20.  (7)  Insurance  policies  must  be  construed  with 
reference  to  tjieir  subject-matter  and  a  sprinkler  leak- 
age policy  cannot  by  the  legerdemain  of  construction  be 
,  converted  into  a  boiler  insurance  policy,  a  cyclone  policy 
and  an  earthquake  policy.  No  premium  is  paid  the  in- 
surance company  for  assuming  such  risks,  and  the  policy 
should  not  receive  such  a  construction. 

Leonard,  Sibley  &  McRoberts  and  Shepard  Barclay 
for  respondents. 

(1)     The  policy  makes  clear  and  plain  distinction 
between  direct  and  indirect  consequences  of  facts  men- 
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tioned  as  exceptions  to  the  risk  assumed  of  damage  by- 
leakage  of  water.  When  such  distinction  is  expressed, 
the  courts  will  give  effect  thereto.  Ins.  Co.  v.  Robinson, 
64  HI.  285  (explosion  of  lamp),  cited  and  followed  as 
authority  in  Missouri  in.  Renshaw  v.  Ins.  Co.,  103  Mo. 
611 ;  Straus  v.  Ins.  Co.,  94  Mo.  182.  See  aso  Pac.  Heating 
Co.  V.  Ins.  Co.,  9  Cal.  App.  Dec.  157,  158  Cal.  367;  Win- 
spear  V.  Ins.  Co.,  6  Q.  B.  Div.  42;  Lawrence  v.  Ins. 
Co.,  1  Q.  B.  Div.  216;  Montgomery  v.  Ins.  Co.,  242  Pa. 
86.  (2)  On  the  undisputed  facts,  the  so-called  '* explo- 
sion" was  not  a  direct  cause  of  any  damage  by  water; 
but  only  a  secondary  or  indirect  cause,  and  not  within 
the  exception.  Renshaw  v.  Ins.  Co,  103  Mo.  595;  Ins. 
Co.  V.  Robinson,  64  111.  265;  Heffron  v.  Ins.  Co.,  132  Pa, 
580;  Ins.  Co.  v.  Willard,  164  Fed.  404,  212  U.  S.  581; 
Ins.  Co.  V.  Stanton,  191  Fed.  813;  Joyce,  Insurance  (2 
Ed.)  sec.  2590;  Ins.  Co.  v.  Parker,  23  Ohio  St.  85; 
Mfrs.  Ind.  Co.  v.  Dorgan,  58  Fed.  945;  Ins.  Co.  v. 
Corlies,  21  Wend,  367;  Briggs  v.  Ins.  Co.,  66  Barb.  325, 
53  N.  Y.  447;  Vorse  v.  Ins.  Co.,  119  Iowa,  555;  Mont- 
gomery V.  Ins.  Co.,  242  Pa.  86.  (3)  The  facts,  which 
relator  claims  constitute  an  ''explosion,^'  were  submitted 
to  the  jury  in  the  trial  court.  Plaintiff  contended  in  the 
Court  of  Appeals  that  the  word  *' explosion*'  imports 
combustion  in  some  form,  which  was  absent  here ;  citing 
on  that  point:  Joyce,  Insurance  (2  Ed.)  sec.  2768; 
Century  Dictionary,  '^explode,"  p.  2083;  Ins.  Co.  v.  Rup- 
ard,  220  S.  W.  538;  Mill  Co.  v.  North  British  Co.,  139 
Fed.  637;  Fitzgerald  v.  Ins.  Co.,  62  N.  Y.  Supp.  824; 
Stanley  v.  West  Ins.,  L.  R.  3  Ex.  71;  Babcock  v.  Ins. 
Co.,  4  N.  Y.  326;  Bird  v.  Ins.  Co.,  224  N.  Y.  47.  But  the 
learned  opinion  in  the  Court  of  Appeals  held  that  the 
facts  disclosed  an  *' explosion"  as  matter  of  law.  So 
respondents  submit  that  relator  has  no  ground  to 
complain  of  that  ruling.  (4)  The  defendant  had  the 
burden  of  proof  to  maintain  its  plea  that  the  loss  was 
directly  caused  by  facts  within  the  exception  of  the  policy, 
Ins.  Co.  V.  Rupard,  220  S.  W.  538.  But  defendant  did 
not  discharge  the  burden.    The  jury  found  against  its 
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plea;  so  that,  feven  if  its  plea  had  any  support  in  the 
evidence,  the  adverse  finding  by  the  jury  on  its  own  in- 
struction as  to  the  ^* direct  cause''  of  the  damage  would 
bar  a  reversal  of  that  result.  Grannon  v.  Gas  Co.,  145 
Mo.  502 ;  Johnson  Vf  Grayson,  230  Mo.  394 ;  Siedenkranz 
V.  Lodge,  199  S.  W.  451.  (5)  Ambi^ty  in  a  policy 
(as  to  liability  of  the  insurer)  should  be  construed  favor- 
ably to  the  insured.  Renshaw  v.  Ins.  Co.,  103  Mo.  611; 
Sutton  V.  Ins.  Co.,  208  S.  W.  499;  Ethington  v.  Ins.  Co., 
55  Mo.  App.  129;  MaUn  v.  Ins.  Co.,  219  S.  W.  143;  Union 
V.  Colehouse,  227  111.  565;  Eieger  v.  London  Co.,  215  S. 
W.  920. 

ELDER,  J. — This  is  a  proceeding  in  which  relator 
seeks  by  writ  of  certiorari  to  review  the  decision  of  the 
St.  Louis  Court  of  Appeals  and  quash  the  judgment  en- 
tered by  that  court  in  the  case  of  American  Paper  Prod- 
ucts Company,  respondent,  v.  Continental  Insurance 
Company,  appellant,  (relator  herein). 

The  action  brought  was  upon  an  insurance  policy 
issued  by  relator  to  the  aforesaid  respondent,  American 
Paper  Products  Company,  insuring  its  stock  in  trade 
against  all  direct  loss  or  damage  by  sprinkler  leakage, 
except  as  provided  in  the  policy,  such  proviso  being  as 
follows,  to-wit : 

''This  company  shall  not  be  liable  for  loss  by  fire, 
however  caused;  nor  for  loss  resulting  from  the  leakage 
of  water,  if  such  leakage  is  caused  directly  or  indirectly 
by  fire ;  nor  for  such  loss  due  to  stoppage  or  interruption 
of  any  work  in  plant  upless  liability  for  such  loss  is 
specifically  assumed  herein ;  nor  for  loss  caused  by  light- 
ning (whether  fire  ensues  or  not),  cyclone,  tornado,  wind- 
storm, earthquake,  explosion  or  blasting  .  .  .  nor  for 
loss  caused  directly  or  indirectly  by  the  fall  or  collapse 
of  any  building  or  any  part  thereof,  unless  such  fall  or 
collapse  is  caused  by  the  accidental  leakage  of  water 
from  automatic  sprinkler  system,  or  the  tanks  supply- 
ing it."    (Italics  ours). 
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•The  case  was  tried  before  a  jury,  in  the  Circuit 
Court  for  Lincoln  County,  and  a  verdict  was  returned 
in  favor  of  the  Paper  Products  Company  for  the  amount 
of  damage  claimed,  to-wit,  $1,754.71,  and  for  attorney's 
fees  and  damages  for  vexatious  delay.  After  a  remittitur 
of  the  items  for  attorney's  fees  and  damages  for  delay, 
judgment  was  entered  for  $1,754.71.  Upon  appeal  to 
the  St.  Louis  Court  of  Appeal^,  this  judgment  was  af- 
firmed. 

The  facts  in  the  case  are  thus  stated  in  the  opinion 
of  the  Court  of  Appeals : 

**  Plaintiff  maintained  at  its  plant  an  engine  and 
boiler  room  in  a  one-story  frame  building,  in  the  base- 
ment of  which  was  stored  the  paper  stock  that  was 
damaged  by  water.  The  building  was  equipped  with  an 
automatic  sprinkler  system,  the  sprinkler  pipes  being 
about  one  foot  below  the  ceiling,  which  was  twelve  feet 
from  the  floor.  At  a  certain  degree  of  heat  the  sprinkler 
heads  open,  and  under  pressure  water  flows  from  the 
pipes  and  floods  the  building,  thereby  extinguishing  the 
fire.  About  three  feet  from  the  steam  boiler  which  was 
situated  in  this  boiler  room,  and  under  the  floor  of  the 
boiler  room,  embedded  in  the  ground,  was  what  is  termed 
a  ^hot-well,'  the  top  thereof  being  about  one  foot  under 
the  surface.  This  hot-well  is  connected  with  the  boiler 
by  a  pipe  and  is  also  connected  with  the  sewer,  its  object 
being  to  change  the  water  in  the  boiler,  letting  the  im- 
purities of  the  water  that  settle  in  the  bottom  of  the  boil- 
er flow  out  through  the  hot-well  into  the  sewer.  This  hot- 
well  is  constructed  of  iron  and  steel,  having  a  steel  top 
one-half  inch  thick  and  thirty  inches  in  diameter,  and 
which  is  fastened  to  the  flanges  of  the  hot-well  by  means 
of  nine  iron  bolts  One-half  inch  thick,  the  said  top  weigh- 
ing from  150  to  200  pounds. 

''In  the  early  morning  of  February  20,  1916,  this 
150  or  200-pound  steel  top  of  the  hot-well  suddenly  left 
its  position,  breaking  and  tearing  away  nine,  one-half- 
inch  iron  bolts,  passed  through  the  floor  of  the  building, 
on  through  the  roof  thereof,  tearing  a  hole  fivfe  feet  in 
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diameter,  and  landed  upon  a  railroad  track  some  thirty- 
five  to  fifty  feet  away. 

** Plaintiff's  expert  witness*  testified  on  cross-ex- 
amination that  it  would  require  a  pressure  of  495,000 
pounds  to  release  the  top  of  this  hot-well.  In  its  course 
upward  it  broke  the  heavy  timbers  of  the  roof  and  also 
one  of  the  water  pipes  of  the  sprinkler  system,  which  im- 
mediately started  the  flow  of  water  resulting  in  the  dam- 
age to  plaintiff's  property.  The  accident  is  explained  hj 
expert  witnesses  for  the  plaintiff  and  also  for  the  de- 
fendant as  being  caused  by  the  cocks  in  the  pipe  con- 
necting the  boiler  with  the  hot-well  being  suddenly 
opened  and  thereby  allowing  hot  water  from  the  boiler 
to  be  rushed  with  terrific  power  through  the  pipe  into 
the  hot-well,  the  water  in  the  boiler  being  at  a  high 
temperature  with  a  terrific  power  of  steam  behind  it. 
The  water  in  the  hot-well  being  cool,  and  this  volume  of 
hot  water  from  the  boiler  being  suddenly  forced  into 
the  cold  water  "caused,  according  to  defendant's  witness- 
es, an  explosion.  By  plaintiff's  expert  witness  it  is 
called  a  water  hammer,  which,  in  his  opinion,  might  re- 
sult in  the  cover  of  the  hot-well  being  forced  from  its 
position,  which  was  termed  by  the  witness  a  rupture." 

Relator,  in  its  petition  for  our  writ,  and  in  its  brief, 
presents  various  matters  wherein  it  claims  that  the 
opinion  of  the  Court  of  Appeals  conflicts  with  controlling 
decisions  of  this  court.  These,  with  the  particulars 
pertinent  thereto,  we  shall  discuss  in  the  course  of  the 
opinion. 

I.  Relator  contends  that  the  Court  of  Appeals  *' in- 
correctly construed  the  term  'cause,'  as  applied  to  the 
exception  in  the  sprinkler  leakage  policy,  exempting  the 
Conflict  ^<^™Pa^y  ^^^^  liability  for  *loss  caused  by  an 
explosion,'  and  erred  in  holding  that,  while  the 
explosion  broke  the  sprinkler  leakage  system  and  caused 
the  water  to  flow  therefrom  and  damage  plaintiff's 
goods,  the  explosion  was  not  the  proximate  cause  of  the 
loss."    As  relevant  to  this  contention,  and  as  definitive 
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of  the  term  '^proximate  cause,''  learned  counsel  for  re- 
lator cite  Dixon  v.  Omaha  and  St.  Louis  Railroad  Co., 
124  Mo.  1.  c.  149 ;  Kane?  v.  Mo.  Pac.  Ry.  Co.,  251  Mo.  1.  c. 
27;  Bellows  v.  Travelers  Ins.  Co.,  203  S.  W.  978;  Fetter 
V.  Fidelity  &  Casualty  Co.,  174  Mo.  256. 

That  portion  of  the  opinion  of  the  Court  of  Appeals 
which  is  pertinent  to  the  error  assigned  is  as  follows : 

**The  policy  provided  that  the  company  shall  not 
be  liable  for  loss  (1)  by  fire,  however  caused;  (2)  nor 
for  loss  resulting  from  a  leakage  of  water,  if  such  leak- 
age is  caused  directly  or  indirectly  by  fire;  (3)  nor  for 
loss  due  to  stoppage  of  work,  etc. ;  (4)  nor  for  loss  caused 
by  lightning,  cyclone,  .  .  .  explosion,  etc.;  (5)  nor 
for  loss  caused  directly  or  indirectly  by  invasion,  in- 
surrection, riot,  etc.;  (6)  nor  for  loss  by  theft;  (7)  nor 
for  loss  caused  directly  or  indirectly  by  the  neglect  of 
the  insured  to  use  all  reasonable  means  to  save  and  pre- 
serve the  property;  (8)  nor  for  loss  caused  directly  or 
indirectly  by  the  f alUng  or  collapse  of  aily  building,  etc. 

**It  should  be  noted  that  the  part  of  the  exception 
relied  on  and  standing  alone  is  an  exemption  from  loss 
caused  by  an  explosion,  and  not  an  exemption  from  loss 
resulting  from  leakage  of  water  caused  directly  or  in- 
directly by  an  explosion.  If  the  clause  read:  *Nor  for 
loss  by  leakage  of  water  caused  directly  or  indirectly  by ' 
explosion,'  there  would  be  no  doubt  of  defendant's  ex- 
emption from  liability  nnder  the  admitted  facts  of  the 
case. 

'*  While  it  is  true  that  an  insurance  contract,  like 
other  contracts,  is  construed  so  as  to  give  effect  to  all  of 
its  provisions  if  possible  and  its  terms  are  accepted  in 
their  plain  and  ordinary  sense,  it  is  equally  true  that 
in  construing  exceptions  inserted  in  the  policy  by  the 
company  which  attempt  to  exempt  it  from  certain  speci- 
fied risks,  such  exceptions,  in  the  event  of  doubt,  are  to 
be  construed  strictly  against  the  insurer.  [Laker  v. 
Royal  Fraternal  Union,  95  Mo.  App.  353,  75  S.  W.  705; 
Joyce  on  Insurance  (2  Ed.)  p.  579.]  Likewise,  in  the  event 
of  an  ambiguity  in  the  language  used  to  limit  the  liability 
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of  the  insurer,  the  language  is  to  be  construed  in  favor 
of  the  insured  and  against  the  insurer.  [Renshaw  v. 
Ins.  Co.,  103  Mo.  611,  15  S.  W.  945.] 

'*  Bearing  these  rules  in  mind,  is  it  clear  that  it  was 
intended  that  the  policy  should  not  cover  the  loss  by 
leakage  of  water  caused  by  an  explosion,  when  it  pro- 
vided 'nor  for  loss  caused  by  explosion?'  Shall  the  law 
by  implication  write  into  the  exception  the  words  'by 
leakage'  preceding  the  word  'cause?'  We  think  not. 
When  the  company  exempted  itself  in  the  same  para- 
graph of  exceptions  from  loss  by  fire,  it  very  plainly 
stipulated  against  'loss  by  fire,  however  caused,  and  from 
loss  resulting  from  the  leakage  of  water,  if  such  leak- 
age is  caused  directly  or  indirectly  by  fire.'  But  when 
it  came  to  the  exemption  on  account  of  an  explosion,  all 
reference  to  leakage  is  omitted  and  the  language  used 
is  'nor  for  loss  caused  by  an  explosion/ 

"Having  in  mind  the  rules  of  construction  in  such 
cases,  we  think  this  exemption  only  covered  such  loss  as 
the  plaintiff's  goods  suffered  directly  by  the  explosion, 
and  not  the  loss  by  leakage  of  water  that  followed  the 
explosion,  although  such  leakage  of  water  was  caused  by 
the  explosion. 

"We  are  without  authority  in  this  State,  but  similar 
provisions  in  policies  have  been  thus  construed  in  other 
jurisdictions." 

Following  the  latest  rulings  of  this  court,  and  as 
preliminary  to  a  consideration  of  the  question  presented 
by  relator,  we  hold  that  it  is  not  our  province  to  deter- 
mine whether  the  Court  of  Appeals  erred  in  its  appli- 
cation of  rules  of  law  to  the  facts  stated  in  its  opinion, 
but  only  whether  upon  those  facts  it  announced  some 
conclusion  of  law  contrary  to  the  last  previous  ruling 
of  this  court  upon  the  same  or  a  similar  state  of  facts. 
[State  ex  rel.  American  Packing  Co.  v.  Reynolds,  287 
Mo.  697;  State  ex  rel.  Peters  v.  Eeynolds,  214  S.  W. 
1.  c.  122;  State  ex  rel.  Mechanics  Amer.  Natl.  Bank  v. 
Sturgis,  208  S.  W.  1.  c.  462;  Majestic  Mfg.  Co.  v.  Rey- 
nolds, 186  S.  W.  1072.] 
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Proceeding  to  an  examination  of  the  cases  cited 
by  relator  in  support  of  its  insistence,  we  find  that 
Dixon  V.  Omaha  &  St.  L.  Railroad  Co.,  supra,  involves  the 
liability  of  defendant  for  the  death  of  its  engineer, 
caused  by  the  collision  of  the  train  with  a  bull  which 
had  come  on  the  track  through  a  defect  in  the  com- 
pany's right-of-way  fence,  such  defective  fence  being  held 
to  have  been  the  proximate  cause  of  the  accident,  Kane 
V.  Missouri  Pacific  Ry.  Co.,  supra,  was  a  suit  for  per- 
sonal injuries  alleged  to  have  been  sustained  through 
the  derailment  of  an  engine  upon  which  plaintiff  was  act- 
ing as  pilot.  The  ruling  there  announced  was  to  the 
effect  that  to  establish  that  the  absence  of  splashers  in 
the  tank  of  the  tender  and  of  side  bearings  in  the  front 
trucks  was  the  proximate  cause  of  the  derailment  of 
the  engine,  it  must  have  appeared  with  reasonable  cer- 
tainty that  if  they  had  been  present  the  derailment  would 
not  have  occurred,  and  the  burden  was  on  plaintiff  to 
show  that  fact.  Bellows  v.  Travelers  Ins.  Co.,  supra, 
holds  that  where  an  insured,  in  good  health,  was  severely 
beaten  by  footpads  in  September,  1912,  and  there  was 
evidence  that  the  internal  effects  of  the  beating  caused 
kidney  trouble,  which  progressed  until  he  died  in  June, 
1913,  the  jury  were  justified  in  finding  that  death  result- 
ed, directly  and  independently  of  all  other  causes,  from 
the  effect  of  the  injuries  received.  Fetter  et  al  v.  Fideli- 
ty &  Casualty  Co.,  supra,  holds  that  where  an  insured  in 
attempting  to  close  a  window  lost  his  equilibrium  and 
was  thrown  against  a  chair,  causing  a  rupture  of  a  kidney, 
from  which  rupture  was  produced  a  hemorrhage  which 
caused  death,  and  an  autopsy  revealed  a  cancerous  con- 
dition of  the  kidney,  it  was  for  the  jury  to  decide  whether 
the  cancerous  condition  resulted  from  the  rupture  or 
whether  the  rupture  would  not  have  occurred  had  there 
not  been  a  previous  weakened  cancerous  condition  al- 
ready existing.  Frisbie  v.  Fidelity  &  Casualty  Co.,  supra, 
is  not  reported  as  cited. 

It  is  obvious  that  none  of  these  cases  involve  facts 
analogous  to  the  facts  stated  in  the  opinion  of  the  Court 
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of  Appeals  under  review.  It  is  equally  obvious  that 
the  rulings  in  those  cases  in  no  way  conflict  with  thie 
conclusions  of  law  announced  by  the  Court  of  Appeals. 
Nor  from  our  investigation  do  we  find  any  case  wherein 
we  have  declared  the  law  on  facts  similar  to  those  here 
present.  Accordingly,  it  follows  that  we  are  not  called 
upon  to  determine  whether  the  views  of  the  Court  of 
Appeals,  as  quoted,  are  correct  or  incorrect;  therefore 
the  point  niade  is  ruled  against  relator. 

n.  Relator  further  urges:  First,  That  ''the  plain- 
tiflF  was  permitted  to  shift  its  position  in  the  appellate 
court  from  the  position  taken  by  its  pleadings  and  evi- 
dence in  the  trial  court  to  the  effect  that  there  was 
no  explosion,''  contrary  to  Dougherty  v. 
g^^*^^*^  Gangloff,  239  Mo.  1.  c.  660,  and  Henry  Co. 
V.  Citizens  Bank,  208  Mo.  1.  c.  226.  Second, 
That  ''the  effect  of  the- decision  of  the  Court  of  Appeals 
is  to  deprive  relator  of  its  property  without  due  pro- 
cess of  law,  and  to  deny  it  the  equal  protection  of  the 
law,  contrary  to  Section  30  of  Article  II  of  the  Consti- 
tution of  Missouri,  and  to  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States, '  and  to  impair 
the  obligation  of  the  contract,  contrary  to  Section  10, 
Article  1,  of  the  Federal  Constitution." 

In  so  far  as  the  opinion  of  the  Court  of  Appeals, 
or  any  matter  referred  to  therein,  is  concerned,  these 
contentions  are  but  abstract  propositions  presented  as 
suggestive  of  an  appeal  or  writ  of  error,  rather  than  a 
writ  of  certiorari.  We  are  not  referred  to  any  passage 
of  the  opinion  wherein  the  shifting  of  positions  by  plain- 
tiff is  indicated  or  adverted  to,  nor  does  an  examination 
of  the  opinion  disclose  how  any  constitutional/ question, 
State  or  Federal,  is  presented  or  involved.  While  there 
has  been  some  diversity  of  opinion  among  the  members 
of  this  court  as  to  the  scope  of  our  review  in  certiorari 
proceedings  when  directed  against  the  Courts  of  Appeal, 
we  have  not  extended  our  inquiry  beyond  the  opinion  and 
any  pleading,  instruction,  or  written  instrument  referred 
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to  therein.  [State  ex  rel.  Kansas  City  v.  Ellison,  220 
S.  W.  498;  State  ex  rel.  Hayes  v.  Ellison,  191  S.  W, 
1.  c.  53 ;  State  ex  rel.  Heine  Safety  Boiler  Co.  v.  Robert 
son,  188  S.  W.  1.  c.  102,]  Manifestly,  therefore,  the 
errors  suggested  by  relator,  are  not  for  our  considera- 
tion. 

In  passing  upon  the  various  matters  urged  by  rela- 
tor, we  have  adhered  to  the  functions  of  a  writ  of  oer- 
tiorari  as  declared  by  this  court  in  its  latest  pronounce- 
ments. Much  that  is  pressed  upon  our  attention  is  be- 
yond our  sphere  of  authority,  when  measured  by  the 
remedy  sought  to  be  invoked. 

Our  couclusion  is  that  the  writ  in  this  case  was  im- 
providently  granted  and  should  be  quashed.  It  is  so 
ordered.    All  concur. 


JOHN    H.  SAWYER    et    al.,    Appellants,    v.    EMMA 

FRENCH. 

In  Banc,  November  30,  1921. 

1.  PABTITION:  Action  at  Law:  AppeUate  Practice.  If  no  equitable 
features  are  alleged  in  a  partition  suit,  either  in  the  petition  or 
answer,  and  no  equitable  relief  is  prayed,  the  issues  are  strictly 
legal,  and  the  decision  on  the  facts  of  the  court  sitting  as  a  jury 
is  binding  on  the  appellate  court  and  the  evidence  cannot  be  con- 
sidered de  novo  on  appeal. 

2.  DEED:  Be-executed:  Self-Serving:  No  Objection.  Whether  or  not 
a  deed,  reciting  that  a  former  and  lost  deed  was  made  to  a  hus- 
band and  wife,  made  to  the  surviving  wife  ten  or  twelve  yeara 
after  the  husband's  death,  without  the  knowledge  of  his  heirs,  was 
an  inadmissible  self-serving  declaration  on  the  part  of  the  wife  and 
was  mere  hearsay  in  the  partition  suit  between  the  heirs  of  the 
husband  and  the  grantee  of  the  wife,  will  not  be  decided  on  appeal, 
where  said  appellant  heirs  made  no  objection  at  the  trial  to  the 
introduction  of  said  deed  in  evidence. 


:  :  Inadmissible:  No  Objeotion:  Probative  Force.    In- 
admissible evidence,  including  hearsay,  admitted  without  objection, 
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is  not  a  nullity  or  void  of  probative  force,  but  is  to  be  given  its 
natural  probative  effect  as  if  it  were  in  law  admissible.  A  recital 
in  a  deed  that  a  former  deed  to  a  husband  and  wife  had  been  lost 
and  that  it  wbs  made  in  re-execution  of  said  former  deed  and 
made  to  the  surviving  wife,  if  admitted  in  evidence  without  ob- 
jection, is  to  be  given  its  natural  probative  effect  that  the  former 
deed  was  a  deed  to  the  husband  and  wife  and  created  an  estate  by 
the  entirety,  although  the  re-executed  deed  was  made  in  the  ab- 
sence of  the  husband's  heirs. 

4.  DEED  BY  ENTIBETY:  Mort^gage  and  ^axee  Paid  by  Husband:  Es- 
toppel. It  does  not  follow  that,  because  the  husband  paid  for 
the  land,  or  gave  his  note  therefor  and  subsequently  paid  it,  either 
by  himself  or  his  administrator,  where  he  had  the  land  conveyed  to 
himself  and  his  wife  as  tenants  by  the  entirety,  the  wife  will  be 
estopped  to  claim  her  rights  as  such  tenant.  Where  there  is  a 
recital  in  a  deed  that  a  former  lost  deed  had  been  made  to  a  hus- 
band and  wife  and  that  it  was  made  in  re-execution  of  said  former 
deed  and  made  to  the  surviving  wife,  the  fact  that,  before  said  re- 
execution  deed  was  made,  the  wife  had,  as  administratrix  of  her 
husband's  estate,  paid  a  mortgage  upon  and  special  taxes  assessed 
against  the  property,  out  of  estate  funds,  and  that  it  was  inven- 
toried as  a  part  of  his  estate,  does  not  estop  her  or  her  grantee  to 
claim  that  said  property  was  not  the  property  of  the  husband  and 
did  not  deszend  to  his  heirs;  especially  should  this  be  the  ruling 
where  there  is  no  showing  that  the  mortgage  note  was  not  his 
note  alone,  for  if  it  was  his  alone  it  was  her  right  and  duty,  as 
administratrix  of  his  estate,  to  pay  it  with  the  funds  of  his  es- 
tate. 


5.  :  :  :  Usual  Course:  Provision  for  Wife.    It  is 

entirely  consistent  with  the  usual  course  of  things  for  the  husband 
to  pay,  or  intend  to  pay,  for  land  and  encumbrances  thereon  which 
he  has  caused  to  be  conveyed  to  himself  and  wife;  and  if  the  mort- 
gage note  was  signed  by  him  alone,  she  is  in  no  wise  estopped  to 
claim  the  land  as  the  surviving  tenant  by  the  entirety  by  the  fact 
that,  after  his  death,  she,  as  the  adnfinistratrix  of  his  estate,  paid 
the  note  with  the  moneys  of  the  estate.  Besides,  in  this  ease  there 
was  evidence,  admitted  without  objection,  that  the  deed  to  her  and 
her  husband  was  lost  at  the  time  of  his  death,  and  neither  she  nor  her 
attorney  knew  until  after  the  estate  had  been  settled,  and  not  un- 
til they  learned  the  true  facts  from  the  grantor,  that  the  deed 
conveyed  the  land  to  her  and  her  husband. 

Appeal  from  Jasper   Circuit  Court. — Hon.  Joseph  D. 
Perkins,  Judge. 
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Affirmed. 

Hugh  Dabbs  and  B.  H.  Esterly  for  •appellants. 

(1)  The  undisputed  evidence  shows  that  the  con- 
veyance of  the  property  in  controversy  to  Emma  Fi'ench 
came  about  solely  through  the  recollection  of  Mrs.  Sarah 
K.  Sawyer,  as  testified  to  by  respondent's  attorney,  Mr. 
Hackney,  that  the  original  deed,  executed  in  1893,  was 
to  her  husband  and  herself  jointly.  Appellants  insist 
that  it  would  be  impossible  for  Mrs.  Sawyer  to  have  had 
such  recollection  under  the  circumstances  described.  It 
would  be  contrary  to  the  recognized  laws  of  nature.  The 
courts  take  judicial  notice  of  the  well  known  laws  of 
nature.  16  C^c.  854  (56) ;  7  Ency.  Evidence,  p.  902;  The 
development  of  the  faculty  of  memory  may  be  judicially 
noticed.  7  Ency.  Evidence,  p.  908,  note  32.  People  v. 
Martin,  85  Hun,  343,  32  N.  Y.  Supp.  933.  (2)  Estoppel 
consists  in  holding  for  truth  a  representation  acted  upon, 
when  the  person  who  made  it,  or  his  privies,  seek  to  deny 
its  truth  and  to  deprive  the  party  who  acted  upon  it  of 
the  benefit  obtained.  16  Cyc.  723-724;  Bigelow  on  Es- 
toppel, p.  27;  Chouteau  v.  Goddin,  39  Mo.  229;  State 
Bank  v.  Frame,  112  Mo.  513;  Fowler  v.  Carr,  63  Mo. 
App.  486 ;  Spence  v.  Renf ro,  179  Mo.  421 ;  Union  Savings 
Association  v.  Kehlor,  7  Mo.  App.  158,  163;  Boles  v. 
Bennington,  136  Mo.  530.  Where  a  party  has  taken  a 
position  as  to  the  ownership  of  property,  in  a  proceeding 
in  a  court  of  record,  he  will  thereafter  be  estopped  from 
later  taking  an  adverse  position  in  another  proceeding 
to  the  prejudice  of  parties  to  the  former  proceeding  who 
relied  upon  the  position  formerly  taken  and  would  be  in- 
jured were  the  adverse  position  maintained.  16  Cyc. 
684.  One  who,  with  knowledge  of  the  facts  and  without 
objection,  suffers  another  to  make  expenditures  on  or  in 
connection  with  his  property  under  a  claim  of  title  there- 
to will  be  estopped  to  deny  such  title  or  right  to  the  prej- 
udice of  that  other  who  has  acted  in  reliance  on  and  been 
misled  by.  his  conduct.    16  Cyc.  765 ;  Craddock  v.  Short, 
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134  Mo.  449;  Goods 'v.  St.  Louis,  113  Mo.  257;  Stevenson 
V.  Saline  County,  65  Mo.  425 ;  Collins  v.  Rogers,  63  Mo. 
515. 

Howard  Gray  for  respondent. 

(1)  The  trial  court  heard  the  conflicting  testimony 
and  found  for  the  respondent,  and  this  court  will  not 
weigh  that  testimony.  St.  Louis  Union  Trust  Co.  v. 
Hill,  223  S.  W.  434;  State  ex  rel.  v.'Sturgis,  276  Mo.  570, 
208  S.  W.  458;  McGinnis  v.  Railroad,  268  Mo.  667;  Gil- 
bert V.  Railroad,  226  S.  W.  263.  (2)  The  question  of 
estoppel  is  not  in  this  case,  as  it  was  in  no  wise  suggested 
by  the  pleadings.  When  the  defendant  set  up  title  to 
the  lots  and  the  record  showed  a  legal  title  in  her,  if  the 
appellants  desired  to  raise  the  question  of  estoppel,  they 
should  have  done  so  in  their  reply.  Compressed  Air  Co. 
V.  Fulton,  166  Mo.  App.  11;  McClure  v.  Bank,  263  Mo. 
128;  Dibert  v.  D'Arcy,  248  Mo.  617;  Sanders  v.  Chart- 
rand,  158  Mo.  352;  Swinehart  v.  Railroad  Co.,  207  Mo. 
423.  (3)  •  The  appellants  cannot  claim  that  the  testimony 
on  estoppel  was  admitted  without  objection,  and  there- 
fore, the  objection  that  it  was  not  alleged  in  the  reply 
unavailable,  for  the  reason  that  all  the  testimony  oifered 
and  which  appellants  now  claim  tended  to  prove,  an  es- 
toppel was  pertinent  under  another  issue.  Swinehart 
V.  Railroad  Company,  supra.  (4)  Outside  of  the  ques- 
tion of  pleading,  there  are  no  facts  in  the  case  on  which, 
to  base  a  question  of  estoppel.  The  only  testimony  is 
found  in  the  first  annual  statement  of  Mrs.  Sawyer  as 
administratrix  of  her  husband's  estate  wherein  it  ap- 
pears that  a  mortgage  upon  this  property  was  paid  out 
of  the  personal  assets  of  the  estate.  This  same  settle- 
ment shows  that  the  principal  of  a  mortgage  on  the  farm 
was  also  paid  out  of  the  personal  assets.  Mrs.  Sawyer 
only  had  a  dower  interest  in  that  farm  and  her  liability 
was  one-third  of  an  annual  interest  on  that  mortgage, 
Fuller  V.  DevoUd,  144  Mo.  App.  43,  and  yet  the  whole 
principal  was  paid  out  of  the  personal  property  in  which 
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she  had  an  undivided  one-tenth  interest  absolutely.  Again, 
this  was  only  an  annual  settlement  and  what  wias  done  on 
final  settlement  relative  to  this  matter  the  record  does 
not  disclose.  Again,  it  is  an  elementary  principle  in  order 
for  an  estoppel  to  be  available,  the  parties  urging  it 
must  have  been  misled  or  induced  to  do  something  which 
they  would  not  have  done.  The  children  were  all  of  age 
and  undoubtedly  wanted  their  mother  to  have  the  home 
free  of  encumbrance,  and  it  is  unreasonable  to  say  that 
even  if  they  had  known  the  deed  was  made  to  her  and 
her  husband,  they  would  have  protested  against  the  pay- 
ment of  the  mortgage.  Parties  invoking  an  estoppel 
must  establish  their  case  by  clear,  precise  and  unequivo- 
cal evidence.    Northrup  v.  Colter,  150  Mo.  App.  639. 

SMALL,  C. — Suit  in  partition.  The  parties  are  the 
nine  children  and  heirs  of  Benville  A.  Sawyer,  who  died 
intestate  in  1893.  He  also  left  a  widow  him  surviving, 
Sarah  A.  Sawyer,  the  mother  of  his  said  children.  The 
land,  .sought  to  be  partitioned,  consists  of  a  farm  of 
eighty  acres,  and  two  lots,  both  improved,  one  having  a 
store  building,  and  the  other  a  residence  thereon,  both 
situated  on  Garrison  Avenue  in  the  city  of  Carthage  in 
Jasper  County.  The  widow  died  in  February,  1917. 
John  H.  Sawyer,  a  son,  and  two  other  of  said  children 
c^re  the  plaintiffs,  and  Emma  French,  a  daughter,  and 
five  others  are  the  defendants. 

The  petition  is  in  the  usual  statutory  form  of  peti- 
tions  for  partition,  alleging  that  plaintiffs  and  defendants 
are  the  owners,  as  tenants  in  common,  of  the  said  lots  in 
the  city  of  Carthage,  each  owning  an  undivided  one- 
ninth  interest  therein,  and  certain  interests  in  said  farm. 
That  the  property  is  not  susceptible  of  division,  etc. 
Whereupon,  plaintiffs  pray  that  the  property  be  sold  in 
partition  and  the  proceeds  divided  according  to  the  re- 
spective rights  of  the  parties. 

The  answer  of  defendant  Emma  French  consists  of 
a  general  denial,  and  a  further  allegation  and  afl&rm- 
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ativ.e  defense  that  she  is  in  the  open,  notorious  and  ex- 
clusive possession  and  the  sole  and  exclusive  owner  of 
said  city  property,  and  the  other  parties  have  no  right 
or  title  therein,  and  she  prays  to  be  discharged  with  her 
costs.    The  other  defendants  filed  no  pleading. 

The  reply -put  the  answer  of  defendant  Emma  French 
in  issue. 

At  the  trial,  there  was  no  dispute  that  all  the  parties 
were  owners  of  the  farm,  as  stated  in  the  petition.  The 
sole  controversy  was  as  to  the  ownership  of  the  Carthage 
property.  The  defendant  Emma  French  claimed  to  own 
this  property  by  virtue  of  a  deed  made  to  her  by  her 
mother,  dated  September  29,  1905.  The  appellants  claim 
this  deed  conveyed  no  title  to  Emma  French,  because 
their  father  was  the  sole  owner  of  the  property  l&y  deed 
made  to  him  alone,  at  the  time  of  his  death,  which  deed, 
however,  was  never  recorded,  but  was  lost  after  the 
father's  death,  while  in  possession  of  the  mother.  Where 
as,  the  defendant  Emma  French  claims,  that  said  lost 
deed  was  not  a  deed  to  the  father  alone,  but  to  him  and 
his  wife,  Sarah  A.  Sawyer,  as  tenants  by  the  entirety; 
that  her  mother  having  survived  her  father,  she,  having 
obtained  a  deed  from  her  mother,  as  aforesaid,  was  the 
sole  owner  of  the  property. 

The  evidence,  without  serious  contradiction,  show?? 
that  both  the  farm  and  the  city  property  were  allowed  by 
the  children  to  remain  in  possession  and  use  of  their 
mother  as  long  as  she  lived.  That  the  deed  to  the  farm 
was  in  the  father's  name  alone,  and  was  recorded  before 
his  death.  That  the  widow  was  appointed  administratrix 
of  the  estate  of  her  deceased  husband  in  1893,  and  includ- 
ed in  her  inventory  of  the  real  property  belonging  to  the 
estate  of  her  deceased  husband,  which  was  subscribed 
and  sworn  to  by  her,  the  lots  in  question,  which  were 
subject  to  a  deed  of  trust  of  $600,  and  interest.  Her 
first  annual  settlement  was  made  and  approved  August 
14,  1894,  and  shows  that  with  money  belonging  to  the 
estate  she  paid  oflf  the  incumbrance,  amounting  to  $648.25, 
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on  the  property,  and  special  taxes  thereon  amounting 
to  $22.53.    The  final  settlement  is  not  shown  in  evidence. 

Lenora  E.  Padfield,  a  daughter,  who  lived  with  her 
mother  fi:om  the  time  of  her  father's  death  in  1893  until 
1902,  testified  for  plaintiffs  that  she  saw  the  deed  for  the 
lots  in  question  at  home  in  her  mother's  charge,  and  it, 
as  well  as  the  deed  to  the  farm,  was  in  her  father's  name 
alone.  Her  mother's  name  was  not  in  either  of  the  deeds. 
During  the  time  she  lived  with  her  mother  she  talked 
with  her  regarding  the  Carthage  property,  and  her 
mother  said  it  belonged  to  **us  children  and  herself," 
**all  the  children  had  an  interest  in  the  property." 

J.  E.  Sutter,  a  cousin  of  the  parties,  who  resided  in 
Kansas  City,  testified :  That  in  1899  he  desired  to  buy  the 
property  in  suit,  and  he  ,went  to  his  aunt,  Mrs.  Sarah  A. 
Sawyer,  and  also  the  defendant  Emma  French,  regarding 
the  purchase  of  it.  They  (himself,  Emma  French  and 
Sarah  A.  Sawyer)  went  to  see  the  attorney  of  Mrs.  Saw- 
ypr.  Judge  Kilgore,  about  it,  and  it  was  discovjered  that 
it  was  not  possible  to  deliver  a  clear  deed  unless  all  the 
heirs  would  sign  it,  as  he  understood  it.  That  was  all 
that  was  said,  except  that  there  was  no  will  left  by  his 
uncle,  from  the  explanation  oflFered  him  by  Sarah  A. 
Sawyer  and  Emma  French  and  the  attorney.  The  attor- 
ney said  the  only  way  the  deed  could  be  delivered  was  to 
^  bring  a  suit  in  partition.  **We  were  all  three  present. 
I  didn't  see  no  deed." 

*^The  Court:  Was  any  statement  made  by  Mrs. 
French  or  your  aunt  about  who  held  the  deed  to  that 
property  at  the  time  your  uncle  died?  A.  Yes,  sir,  that 
he  held  the  deed  and  the  fact  that  he  left  no  will,  left  it 
subject  to  the  heirs,  and  they  weren't  able  to  find  some 
of  them  and  I  wasn't  willing  to  make  the  pui:chase.  They 
did  not  know  where  John  Sawyer  was,  and  neither  did 
they  know  where  Noah  was." 

George  K.  Sawyer,  a  son,  testified  for  plaintiffs: 
That  he  had  seen  his  sister  Emma  French  a  number  of 
times  since  1905,  and  that  she  never  claimed  to  him  to 
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have  a  deed  to  the  property  until  after  this  suit  was 
brought.  None  of  his  brothers  lived  in  the  vicinity  of 
Carthage. 

Amanda  Green,  a  daughter,  testified  for  plaintiffs: 
That  in  1901,  her  mother  visited  her  at  her  home  in 
Wichita,  Kansas,  and  also  in  1905,  1910,  1911,  1913,  1914 
and  1915,  and  remained  several  months  each  time,  and 
on  one  occasion  in  1913  her  mother  told  her,  ''After 
father's  death,  in  looking  over  his  papers,  I  found  that 
he  had  not  recorded  his  deed  from  Joshua  Haughawout 
to  the  property  on  Garrison  Avenue,  and  when  I  found  it, 
it  scared  me. ' '  In  1915,  her  mother  told  her  that  she  deed- 
ed the  property  to  Emma  French,  and  she  said,  ''I  did  it 
when  I  was  so  sick,  and  I  saw  my  mistake  shortly  after 
I  had  done  it." 

David  B.  Sawyer,  a  son,  testified  for  plaintiffs: 
That  he  lived  in  Colorado.  That  prior  to  his  father's 
death,  he  went  with  him  when  he  paid  off  a  loan  on  the 
property  to  the  Building  &  Loan  Association.  That 
within  three  or  four  days  after  his  father's  death  lie 
looked  over  his  papers  and  saw  the  deed  to  the  lots  in 
question  and  read  it.  That  it  was  a  warranty  deed,  made 
and  executed  by  Joshua  Haughawout,  as  grantor,  to  his 
father,  B.  A.  Sawyer,  and  his  heirs,  and  that  ''my 
mother's  name  was  not  mentioned  in  the  deed  and  was 
not  joined  as  one  of  the  grantees.  There  were  deeds  to 
other  properties  in  the  chest,  and  they  were  all  in  my 
father's  name."  That  he  called  his  mother's  attention 
to  the  fact  that  her  name  was  not  in  the  deed,  and  she 
said,  "No,  that  the  law  would  give  her  her  part  and 
protect  her  interest."  That  his  mother  never  claimed 
any  interest  except  that  of  dower. 

Defendant  Emma  French  introduced  testimony,  in 
substance  as  follows : 

B.  F.  Hackney,  attorney  for  the  administratrix,  testi- 
fied :  That  in  going  through  the  papers  of  the  deceased, 
to  prepare  the  inventory  for  the  adminisj;ratrix,  he  found 
the  deed  to  the  eighty  acres  of  land  and  other  old  deeds, 
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but  could  find  no  deed  to  the  property  .in  question,  and 
went  to  the  Eecorder's  Office  and  failed  to  find  any  such 
deed  recorded.  That  the  widow  was  present  when  they 
searched  for  the  deed,  and  sometime  after  the  settle- 
ment of  the  estate  ''she  sent  for  me  and  she  was  living 
with  her  daughter  [Emma  French].  She  wanted  that 
deed  fixed  up  and  I  went  and  conferred  with  Mr.  Haugh- 
awout  and  they  agreed  on  that  deed  and  fixed  up  what 
purported  to  be  the  re-executed  deed.  This  (indicating) 
is  the  deed.  Don't  know  where  Mr.  Haughawout  is  now. 
I  made  the  settlement  [as  administratrix]  for  her.  I 
attended  to  her  legal  matters.  She  went  to  Judge  Kilgore 
a  time  or  two.  Didn't  know  the  deed  was  around  the 
house  several  years  after  the  father's  death.  Never 
heard  anyone  claim  it  was.  I  went  to  see  Haughawout 
several  times  and  talked  the  matter  over  before  the 
deed  was  re-executed,  and  then  wrote  up  the  deed  at 
the  request  of  the  parties.  At  the  time  we  supposed 
we  were  doing  our  duty  to  inventory  these  lots.  I  didn't 
think  any  controversy  was  up  at  the  time.  Mrs.  Sawyer 
was  leaving  the  matter  with  us.  Whatever  we  put  in 
[the  inventory]  was  all  right  with  her,  but  we  had  the 
papers  and  went  through  them  carefully  for  the  deed. 
The  deed  was  made  to  Mrs.  French  in  1905,  with  the 
agreement  to  take  care  of  her  mother.  They  were  then 
living  over  on  Kellar  Street,  and  soon  after  that  she 
took  her  mother  and  went  over  on  this  property.  Mrs. 
Sawyer  said  she  wanted  to  make  arrangements  for  her 
declining  years.  I  think  Mrs.  Sawyer  lived  there  except 
a  short  time  she  was  in  Wichita  for  a  trip.  I  am  satis- 
fied she  lived  there  until  her  death.  Mrs.  French  was 
living  there  and  handling  the  property,  using  it  as  her 
own."  On  cross-examination,  this  witness  testified:  *'It 
was  on  my  advice  that  Mrs.  Sawyer  paid  off  the  mort- 
gage and  taxes  on  the  property  out  of  the  funds  of  the 
.estate.  I  didn't  ask  Mrs.  Sawyer  if  the  property  be- 
longed to  the  estate  when  I  put  it  in  the  inventory.  I 
supposed  it  did.  *  The  question  of  re-executing  the  deed 
came  up  anyhow  ten  years  after  the  inventory  was  made. 
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Mr.  Hanghawout  claimed  it  was  made  to  the  two — Ben 
ville  A.  Sawyer  and  wife.  Mrs.  Sawyer  wanted  the 
deed  fixed  up.  I  took  a  notary  out  to  her  house  and  she 
made  the  deed  to  Mrs.  French.  All  the  time  the  rent 
from  the  property  in  question  was  collected  by  Mrs. 
Sawyer.  I  am  satisfied  she  had  the  use  of  the  Carthage 
property  while  she  Uved.  We  talked  of  the  re-execution 
of  the  deed  probably  for  three  years.  It  might  have  been 
only  a  few  months.  Mrs.  French  had  nothing  to  do  with 
re-executing  the  deed.'' 

Defendant  Emma  French  testified  on  her  own  be- 
half:  She  was  the  oldest  child.  ''From  the  time  my 
father  died,  I  never  saw  the  deed  they  claim  Haughawout 
made  for  this  property.  I  never  heard  of  its  being  in 
the  house.  It  was  always  supposed  to  be  lost."  Her 
mother  lived  with  her  some  months  before  she  made 
the  deed  to  her.  **She  wanted. to  make  provision  for 
me  to  keep  her  for  her  lifetime.  I  took  care  of  her  and 
buried  her  with  my  own  money.  I  remember  going  to 
Judge  Kilgore  's  office. ' '  On  cross-examination,  she  said : 
''At  the  time  I  was  at  Judge  Kilgore 's  office,  the  con- 
versation was  this  deed  between  mother  and  Kilgore. 
I  knew  Mr.  Sutter  was  thinking  of  purchasing  the  prop- 
erty. Q.  The  conversation  was  about  as  Mr.  Sutter 
said?    A.    Yes,  sir." 

Defendant  Emma  French  then  offered  in  evidence  the 
re-executed  deed.    It  was  a  quit-claim  deed  from  Joshua 

D.  Haughawout  and  wife  tp  Sarah  A.  Sawyer,  surviving 
wife  of  Benville  A.  Sawyer,  deceased,  dated  September 
19,  1905,  recorded  September  21,  1905,  conveying  the 
property  in  question,  and  reciting:  "The  above  de- 
scribed grantors,  Joshua  D.  Haughawout  and  wife,  Hettie 

E.  Haughawout,  heretofore  about  the day  of , 

1893,  executed,  acknowledged  and  delivered  to  Benville 
A.  Sawyer  and  Sarah  A.  Sawyer,  husband  and  wife,  a 
deed  whereby  grantors  convej^ed  to  said  Sawyers  the 
above  described  lots,  which  said  deed  has  been  lost;  and 
this  deed  is  now  made  as  a  re-execution  of  the  former 
deed,  and  is  made  to  Sarah  A.  Sawyer  the  survivor." 
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Said  defendant  also  introduced  in  evidence  the  deed  to 
her  made  by  her  mother.  It  was  dated  29th  of  September, 
1905,  and  recorded  September  21,  1905.  It  was  a  war- 
ranty deed,  consideration  one  dollar,  ^'upon  condition '^ 
that  grantee  supports  her  mother  during  the  mother's 
life  *'and  upon  performance  of  this  condition,  this  con- 
veyance to  become  absolute,  but  upon  failure  to  per- 
form said  condition''  the  property  to  revert  to  the  grant- 
or. There  was  ilo  objection  to  any  of  the  testimony  in- 
troduced. 

This  was  all  of  the  evidence.  Thereupon,  plaintiffs 
asked  the  following  declaration  of  law,  which  the  court 
gave: 

^*An  action  for  partition  is  not  one  for  recovery  of 
lands,  within  the  statutes  of  this  State,  providing  that  no 
action  for  such  recovery  shall  be  maintained  unless  the 
plaintiff  or  the  person  under  whom  he  claims  was  pos- 
sessed of  the  premises  within  ten  years  before  the  com- 
mencement of  the  action." 

The  trial  was  had  February  25,  1918.  Afterwards, 
before  the  court  rendered  its  decision,  defendant  Emma 
French  offered  in  evidence  a  quit-claim  deed  by  two  of 
the  parties,  George  K.  Sawyer  and  Amanda  Green,  con- 
veying to  her  for  a  consideration  of  $96.50,  two  undivided 
ninths  of  a  portion  of  the  property.  This  deed  was  dated 
October  1st,  1898,  and  recorded  April  29,  1903,  and  con- 
veyed the  undivided  two-ninths,  ** being  our  interest  as 
heirs  at  law  of  BenviUe  A.*  Sawyer  (deceased),"  It 
was  acknowledged  before  W.  H.  Kilgore,  notary  public, 
Jasper  County,  Missouri,  on  the  5th  day  of  October,  1898. 

On  December  21, 1918,  the  court  found  the  issues  and 
rendered  judgment  as  to  the  property  in  dispute  in  favor 
of  defendant  Emma  French,  and  after  unsuccessfully 
moving  for  a  new  trial  plaintiffs  appealed  to  this  court. 

I.  The  pleadings  in  ttiis  case  are  at  law,  no  equitable 
features  are  alleged,  either  in  the  petition  or  the  answer, 
and  no  equitable  relief  is  prayed  for.    The  issues,  there- 
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fore,  are  strictly  legal,  and  the  case  having  been 
»t^Law.     tri^d  hy  the  court  sitting  as  a  jury,  we  are  bound 

by  the  decision  of  the  lower  court  on  the  facts, 
and  cannot  consider  the  evidence  in  the  case  de  novo. 
[Koehler  v.  Rowland,  275  Mo.  573,  and  cases  cited;  Bank 
V.  Wilson,  222  S.  W.  (Mo.)  381.] 

n.  It  is  strenuously  argued  by  appellants'  learned 
counsel  that  the  re-executed  deed  dated  September  19, 
1S05,  recorded  September  21,  1905,  from  Haughawout 
and  wife  to  Sarah  A.  Sawyer,  reciting  that 
Beif-Serying  the  former  and  lost  deed  was  made  to  Ben- 
Objection,  ville  A.  Sawyer  and  Sarah  A.  Sawyer,  hus- 
band and  wife,  is  of  no  probative  force  to 
show  a  conveyance  to  the  wife  as  one  of  the  tenants  by 
the  entirety,  but  is  evidence  that  the  husband  was  the' 
grantee;  that  the  recital  in  said  deed  having  been  made 
ten  or  twelve  years  after  her  husband's  death,  and  with- 
out knowledge  or  consent  of  his  heirs,  is  an  inadmissible 
self-serving  declaration  on  the  part  of  Mrs.  Sawyer,  and 
mere  hearsay  as  to  said  heirs,  and  of  no  probative  force 
as  against  them.  We  cannot  agree  to  this  argument. 
Whether  it  was  admissible,  we  need  not  pass  on.  No  . 
objection  was  made  to  the  introduction  in  evidence  of 
said  re-executed  deed  at  the  trial  of  the  case.  The  ap- 
pellants cannot,  therefore,  complain  in  this  court  on  ap- 
peal that  the  deed  was  inadmissible  as  evidence.  [Bank 
of  Commerce  v.  Pierce,  280  Mo.  614.] 

in.  But  learned  counsel  of  appellants  argue  that, 
although  it  was  admitted  without  objection,  its  charac- 
ter as  hearsay  as  to  them  and  as  self-serving  as  to  Mrs.' 
Sawyer,  deprives  it  of  all  probative  force  in  her  favor 

or  in  favor  of  her  grantee,  Emma  French. 
to^niBsibie  'VSTe  cannot  concur  in  this  contention.    In- 

Probative  Force,     admissible  evidence   (assuming  it  to  be 

such),  including  hearsay  evidence,  admit- 
ted without  objection,  is  not  a  nullity  or  void  of  probative 
force,  but  is  to  be  given  its  natural  probative  effect  as 
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if  it  was  in  law  admissible.  [10  R.  C.  L.  sees.  197  and  198, 
p.  1008.]    This  is  trae,  even  in  a  criminal  case. 

In  Diaz  v.  United  States,  223  U.  S.  1.  c.  450  (a  crim- 
inal case),  the  court  said:  **So,  of  the  fact  that  it  was 
hearsay,  it  suffices  to  observe  that  when  evidence  of  that 
character  is  admitted  without  objection  it  is  to  be  con- 
sidered and  given  its  natural  probative  effect  as  if  it  were 
in  law  admissible.  [Damon  v.  Carrol,  163  Mass.  404,  408; 
Sherwood  v.  Sissa,  5  Nev.  349,  355;  United  States  v.  Mc- 
Coy, 193  U.  S.  598;  Schlemmer  v.  Buffalo  Ry.  Co.,  205  U. 
S.  1,  9;  Neal  v.  Delaware,  103  U.  S.  370,  396;  Foster  v. 
United  States,  178  Fed.  165,  176.]'' 

This  deed  differs  widely  from  the  re-executed  deed 
passed  on  by  the  court  in  Langley  v.  Kesler,  57  Ore.  281, 
cited  by  counsel  from  2  Jones 's  Blue  Book  on  Evidence, 
page  550.  In  that  case,  the  re-executed  deed  recited 
that  the  original  deed  was  made  to  the  husband  alone, 
that  he  alone  bought  and  paid  for  the  property,  but  in- 
tended to  have  the  deed  made  to  himself  and  wife  as  a 
gift  to  her,  but  by  mistake  it  was  made  to  him  alone. 
The  court  ruled  that  the  title  was  effectually  conveyed 
to  the  husband  alone  by  the  original  deed,  in  law  and 
equity,  as  shown  by  the  recitals  in  the  re-executed  deed, 
and,  therefore,  the  grantor  had  no  further  title  to. con- 
vey, and  the  mere  acceptance  by  the  husband  of  the  re- 
executed  deed  from  the  original  grantor  to  himself  and 
wife,  gave  the  wife  no  title  and  deprived  the  husband 
of  none ;  that  his  intention  to  make  her  a  gift  could  only 
be  effected  by  a  deed  from  him  after  the  original  deed 
was  made  to  him.  That  case,  therefore,  has  no  relevancy 
.to  the  case  here,  where  the  recital  of  facts  on  the  face 
of  the  re-executed  deed  shows  that  the  original  deed  or 
title  was  made  to  both  the  husband  and  wife. 

We  must,  therefore,  rule,  that  the  re-executed  deed 
in  this  case,  having  been  admitted  without  objection,  the 
recitals  therein  were  evidence  that  the  lost  original  deed 
was  made  to  the  husband  and  wife  and  conveyed  to  them 
an  estate  by  the  entirety. 
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IV.  But,  it  is  further  argued  that,  because  the  land 
in  question  was  inventoried  as  land  belonging  to  the 
husband's  estate  with  Mrs.  Sawyer's  knowledge  and  con- 
^^  sent,  as  administratrix,  and  a  $648  mortgage 

^^^ '  and  $22  special  taxes  thereon  were  paid  oflf  by 
her  as  such  administratrix  with  the  funds  belonging  to 
the  estate  or  heirs,  both  she  and  her  daughter,  Emma 
French  would  be  estopped  to  claim  the  property  was  not 
the  property  of  her  deceased  husband  and  descended  to 
his  heirs.  We  do  not  agree  to  this  contention.  It  does 
not  follow  that  because  the  husband  pays  for  the  land, 
or  gives  his  note  therefor,  and  subsequently  pays  it, 
either  by  himself  or  his  administrator,  where  he  had 
the  land  conveyed  to  himself  and  his  wife,  as  tenants  by 
the  entirety,  that  his  wife  would  be  estopped  to  claim 
her  rights  as  such  tenant.  It  does  not  appear  in  this 
case,  that  the  note  p^id  off  was  not  the  note  of  the  hus- 
band alone.  If  so,  it  was  her  right  and  duty,  as  administra- 
trix, to  pay  it  off  with  the  funds  of  the  estate.  This  would 
in  no  way  estop  her  to  claim  the  land  as  tenant  by  the 
entirety.  It  is  entirely  consistent  with  the  usual  course 
of  things,  for  the  husband  to  pay,  and  intend  to  pay, 
for  land  or  encumbrances  thereon  which  he  has  caused 
to  be  conveyed  to  himself  and  wife,  as  tenants  by  the 
entirety.  The  evidence  does  not  conclusively  show  that 
Mrs.  Sawyer,  as  administratrix,  could  not  legally  pay 
off  the  encumbrance  with  th6  funds  of  the  estate,  al- 
though the  title  might  have  been  in  her  as  surviving 
tenant  by  the  entirety. 

Furthermore,  the  deed  was  lost  and  could  not  be 
found  at  the  time  of  the  husband's  death,  according  to 
respondent's  evidence,  and  both  the  wife  and  her  at- 
torney no  doubt  supposed  at  that  time  that  the  title  was 
in  the  husband  alone,  and  Mrs.  Sawyer  may  not  have 
learned  the  exact  fact  as  to  how  the  deed  was  made  until 
about  the  time  of  the  making  of  the  re-executed  deed, 
when  she  and  her  attorney  interviewed  the  grantor, 
Haughawout,  on  the  subject  and  he  informed  them  that 
the  original  deed  was  made  to  both  her  husband  and 


Digitized  by 


Google 


388  SUPREME  COUET  OF  MISSOURI, 

Sawyer  v.  French. 

herself,  as  tenants  by  the  entirety.  This  evidence  also 
was  admitted  without  objection.  The  conversation  with 
Haughawout  was  in  1905  or  perhaps  3  years  before.  So 
also,  therefore,  Mrs.  Sawyer  may  not  have  known  definite- 
ly that  she  had  title  to  the  property  in  1899  when  she, 
in  effect,  told  the  witness  Sutter,  in  the  presence  of 
Emma  French,  that  the  deed  to  the  property  was  in  her 
husband 's  name,  and  that  all  of  the  heirs  would  have  to 
join  in  the  deed  to  give  him  a  good  title  in  case  he  pur- 
chased. For  the  same  reason  Emma  French  might  not 
have  known  that  her  mother  owned  the  property,  when 
in  1898  she  took  a  quit-claim  deed  from  her  brother  and 
sister  for  a  two-ninths  interest  as  the  heirs  of  their 
father.  The  probate  court  records,  shown  in  evidence, 
and  admissions  of  Mrs.  Sawyer  to  Sutter,  were  no  doubt 
evidence  that  the  original  deed  was  to  her  husband  alone, 
but  not  conclusive  evidence,  nor  conclusive  as  an  estoppel 
against  her  subsequently  claiming  as  tenant  by  the  en- 
tirety, when  she  ascertained  the  fact  that  the  original 
deed  was  made  to  her  and  her  husband  as  such  tenants. 
The  court  below  having  found  against  the  appel- 
lants, this  court,  on  this  appeal,  can  only  consider  the 
evidence  of  the  respondent,  and  evidence  of  plaintiffs 
admitted  to  be  true,  and  the  undisputed  record  evidence, 
because  it  was  the  province  of  the  lower  court — as  a  jury 
— to  pass  upon  the  weight  and  credibility  of  the  verbal 
testimony  given  by  the  plaintiffs'  witnesses,  and  that 
court  having  found  against  them,  we  are  concluded  by 
that  finding.  So  that,  we  hold,  that  there  is  nothing  in  the 
respondent's  testimony  or  the  admittedly  true  evidence 
of  the  plaintiffs,  or  the  record  evidence  in  the  case — the 
only  testimony  we  are  permitted  to  consider — to  neces- 
sarily ^nd  as  a  matter  of  law  overcome  the  probative 
force  of  the  re-executed  deed  made  by  Haughawout  and 
wife,  reciting  that  the  original  deed  was  made  to  Mrs. 
Sawj^er  and  her  husband,  as  tenants  by  the  entirety. 
The  weight  and  probative  force  of  such  recital,  said 
deed  having  been  admitted  without  objection,  was  for 
the  trial  court,  sitting  as  a  jury,  in  view  of  all  the  facts 
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and  circumstances  in  the  case,  and  we  cannot  disturb  its 
verdict  thereon. 

Finding  no  reversible  error  in  the  case,  we  affirm 
the  judgment  of  the  lower  court.  Let  it  be  so  recorded. 
Ragland,  C,  concurs ;  Brown,  C,  absent. 

V 

PER  CURIAM : — The  foregoing  opinion  by  Small, 
C,  is  adopted  as  the  opinion  of  the  court.  All  of  the 
judges  concur,  except  Woodson  and  Graves,  J  J.,  who  dis- 
sent. 


THE  STATE  ex  rel.  ST.  LOUIS-SAN  FRANCISCO 
RAILWAY  COMPANY  and  WALKER  D.  HINES, 
Director  General  of  Railroads,  Appellants,  v. 
PUBLIC  SERVICE  COMMISSION  OF  THE 
STATE  OF  MISSOURI. 

In  Banc,  November  30,  1921. 

1.  PTTBIJO-SERVICE  COMMISSION:  Hearing  Before  General  OonnseL 
An  assijD^nment  that  the  Public  Service  Commission  erred  in  ap- 
pointing its  general  counsel  as  special  examiner  to  conduct  the 
hearing  of  a  complaint  pending  before  it,  for  the  reason  that  said 
appointment  was  unauthorized  by  law,  will  be  overruled,  without 
determining  the  legality  of  the  appointment,  where  it  is  apparent 
that  appellant  has  not  been  injured  thereby. 

2.  BAUAOADS:  Oompnlsory  Stoppage  of  Trains:  Interference  With 
Interstate  Ck>mmerce.  It  is  competent  for  a  state  to  require  ade- 
quate local  facilities,  even  to  the  stoppage  of  interstate  trains  at 
a  given  point  or  the  re-arranj^ement  of  their  schedule;  and  the 
fact  whether  the  local  facilities  are  adequate  the  court  may  deter- 
mine and  make  its  own  findings,  as  a  court  of  equity,  since  such 
fact  is  necessarily  involved  in  the  determination  of  the  Federal 
question  whether  the  order  of  the  Public  Service  Commission  con- 
cerning an  interstate  train  does  or  does  not  directly  regulate  in- 
terstate commerce  by  imposing  an  arbitrary  requirement. 

3.  :  :  :  Mountain  Grove.  The  St.  Louis-San  Fran- 
cisco Bailway  Company  has  a  line  of  railway  from  Kansas  City 
to  Memphis,  Tennessee,  passing  through  Springfield,  and  prior  to 
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January,  1918,  its  two  interstate  trains,  one  north  and  the  other 
south,  stopped  at  Mountain  Grove,  on  flag,  and  the  stoppinji^  of 
these  trains  at  said  point  having  been  suspended  the  Public  Service 
Commission  ordered  them  to  be  stopped,  the  south-bound  for  the 
purpose  of  taking  on  and  discharging  passengers  at  said  point,  and 
the  north-bound,  on  flag  or  signal,  for  the  purpose  of  discharging 
passengers  who  boarded  the  train  south  of  the  Arkansas  line  and 
of  taking  on  passengers  holding  tickets  for  points  to  or  west  of 
'Springfield.  To  this  order  the  railroad  company  objects  that  the 
two  trains  are  interstate  trains  between  Kansas  City  and  Memphis, 
with  connecting  lines  for  the  interchan^^e  of  interstate  passengers 
and  express  traffic  and  the  handling  of  the  mails;  that  the  elimina- 
tion of  the  stops  at  Mountain  Grove  was  to  enable  said  trains  to 
make  necessary  connections  at  said  cities  with  trains  on  other 
railroads;  that  said  orders  directly  burden  and  interfere  with 
interstate  commerce;  and  that  the  train  servioe  at  Mountain  Grove 
was  adequate  and  reasonable,  since  two  passenger  trains  north- 
bound and  two  south -bound  regularly  stopped  at  Mountain  Grove 
each  day.  The  evidence  shows  that  Mountain  Gro^e  has  2500  in- 
habitants; that  two  State  institutions,  maintained  at  an  expense 
of  $200,000  biennially,  are  located  there;  that  these  institutions  are 
visited  yearly  by  700  people  from  this'  and  surrounding  states,  and 
the  inconvenience  of  getting  in  and  out  is  great;  that  the  two 
regular  south-bound  trains*  are  invariably  crowded,  many  passen- 
gei's  being  unable  to  obtain  seats;  that  if  additional  coaches  were 
attached  to  these  trains  the  congestion  would  be  relieved;  that 
Mountain  Grove  is  a  gateway  for  territory  extending  thirty-five 
miles  north  and  northeast  and  the  same  distance  south  and  south- 
east; that  persons  residing  in  this  territory  come  there  to  board 
trains  and  to  receive  and  ship  freight;  that  before  the  stopping 
of  the  two  interstate  trains  they  furnished  reasonably  adequate 
facilities  for  travel,  but  much  inconvenience  and  hardship  have  re- 
sulted from  their  discontinuance;  that  while  they  were  stopped  on 
flag  at  said  point,  from  one  to  eight  passengers  got  off  the  south- 
bound train  daily;  that  said  interstate  trains,  in  taking  the  mail 
at  said  point,  slow  dovm  to  a  speed  almost  amounting  to  a  stop; 
that  if  stopped,  it  would  take  five  minutes  to  regain  the  speed,  but 
said  five  minutes  lost  could  be  regained,  under  favorable  condi- 
tions, betwepn  that  point  and  Memphis,  and  the  connection  of 
fifteen  minutes  at  Kansas  City  would  not  be  missed.  Heldj  thaf 
the  order  was  not  an  unreasonable  interference  with  interstate  com- 
merce,' and  was  justified  by  the  facts. 

4.   :  Suit  Against  Director  Oeneral:  Dismissal.  An  action  brought 

aygrainst  a  railroad  company  and  the  Director  General  of  Railroads 


Digitized  by 


Google 


Vol.  290]  OCTOBER  TERM,  1921.  391 

State  ex  rel.  Railroaj  v.  Publ.  Serv.  Oommission. 

is  not  to  be  dismissed  against  the  company,  after  the  Government 
has  ceased  to  operate  the  railroad.  The  Act  of  Congress  authorizing 
the  President  to  take  charge  of  railroads  in  wartime,  authorized 
actions  to  be  brought  against  carriers  and  prohibits  the  carrier 
from  making  the  defense  that  it  is  an  instrumentality  or  agency  of 
tlie  Federal  Government. 

Appeal  from   Cole  .Circuit   Court. — Hon.  J.   G.  Slate, 

Judge. 

Affirmed. 

W.  F.  Evans,  E.  T.  Miller  and  A.  P.  Stewart  for 
appellants. 

(1)  Appellants  were  denied  a  hearing  before  the 
Commission  as  provided  by  law.  The  ^appointment  of 
the  general  counsel  to  the  Commission  as  special  exam- 
iner was  improper  and  unwarranted  in  law.  Sees.  6 
and  119,  P.  S.  C.  Act,  Laws  1913,  pp.  562,  646.  (2)  Upon 
the  record  the  court  should  have  reversed  the  order  of 
the  Commission  as  to  St.  Louis-San  Francisco  Railway 
Company,  the  record  showing  that  the  company  was  not 
operating  its  railroad  at  the  time  'or  after  the  complaint 
was  filed.  (3)  The  order  of  the  Commission  affirmed 
by  the  circuit  court  is  arbitrary,  unjust,  unreasonable 
and  excessive,  and  is  without  warrant  on  the  record.  (4) 
The  order  of  the  Commission  affirmed  by  the  circuit 
court,  in  requiring  appellants  to  stop. their  interstate 
trains  Nos.  105  and  106  at  Mountain  Grove,  directly 
burdens  and  interferes  with  interstate  commerce,  and. 
is  therefore  void  because  in  conflict  with  Section  8, 
Article  I,  Constitution  of  the  United  States.  Illinois 
Cent.  Ry.  Co.  v.  Illinois,  163  U.  S.  142;  Cleveland  Rail- 
way Co.  V.  Illinois,  177  U.  S.  514,  521;  McNeill  v.  South- 
ern Railway  Co.,  202  U.  S.  543,  561 ;  Mississippi  Railroad 
Com.  V.  Illinois  Cent.  Ry.'  Co.,  203  U.  S.  335,  344;  Atlantic 
Coast  Line  v.  Wharton,  207  U.  S.  328,  334;  Herndon  v. 
Chicago  Ry.  Co.,  218  U.  S.  135,  156;  Chicago  Ry. 
Co.  V.  Wisconsin  Railroad  Com.,  237  U.  S.  220,  23i. 
(5)     The  order  of  the  Commission  affirmed  by  the  cir- 
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cuit  court,  in  requiring  appellants  to  stop  train  No.  106 
at  Mountain  Grove  to  let  off  passengers  who  board  said 
train  at  points  south  of  the  Arkansas  State  line,  is  void 
because  an  unlawful  regulation  of  interstate  commeirce, 
the  exclusive  power  to  regulate  which  is  conferred  upon 
Congress  bv  the  commerce  clause  of  the  Federal  Con- 
stitution. Hall  V.  DeCuir,  95  U.  S.  485,  488;  County  of 
Mobile  V.  Kimball,  102  U.  S.  691,  697,  702;  Wabash  Ry. 
Co.  V.  Illinois,  118  U.  S.  557,  570;  Bowman  v.  Railway, 
125  U.  S.  465,  484. 

R.  P.  Spencer  and  James  D.  Lindsay  for  respondent. 

(1)  Appellants  were  not  denied  a  hearing  before 
the  Commission  as  provided  by  law.  The  Commission 
might  '* reasonably  require"  the  counsel  to  proceed  to 
Mountain  Grove  and  take  this  testimony.  Though  the 
Governor  appoints  the  counsel,  the  Commission  must 
make  use  of  his  services  or  ''employ''  him.  At  the  hear- 
ing, the  Commission  is  not  a  party  to  the  suit.  Sections 
6,  7,  9,  24,  119  and  127,  P.  S.  C.  Act,  Laws  1913,  p.  562; 
Webster's  Unabridged  Dictionary,  definition  of  ''Em- 
ploy." (2)  The  circuit  court  should  not  have  reversed 
the  order  of  the  Commission^as  to  St.  Louis-San  Fran- 
cisco Railway  Company.  While  the  ultimate  control  of 
the  line  was  in  the  Director  General  of  Railroads,  this 
was  a  temporary  arrangement.  The  company  was  a 
proper  party,  and  the  order,  being  in  the  nature  of  a 
legislative  act,  applies  to  whichever  of  the  two  organ- 
izations is  engaged  in  operating  the  roads.  Both  were 
made  parties  in  order  to  meet  just  such  a  situation  as  is 
now  presented  by  the  surrender  of  the  ^hnical  control 
of  the  road  by  the  government.  Grand  Trunk  Western 
Ry.  V.  Indiana,  221  U.  S.  400,  403.  (3)  The  order  mere- 
ly provides  for  adequate  local  service,  equal  to  the 
reasonable  requirements  of  the  locality,  regard  being 
had  to  the  size  of  the  city,  the  territory  served,  the  cost 
of  the  proposed  service,  and  all  other  facts  having  a 
bearing  upon  the  relative  convenience  and  necessity, 
and  the  relative  cost  of  the  service,  and  is,  therefore, 
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reasonable.  State  ex  rel.  v.  Public  Service  Comm.,  273 
Mo.  632;  Lusk  v.  PubUc  Service  Comm.,  210  S.  W.  72, 
277  Mo.  264;  Gulf  Ry.  Co.  v.  Texas,  246  U.  S.  58;  State 
ex  rel.  v.  Public  Service  Comm.,  210  S.  W.  386,  277  Mo. 
175.  (4)  The  order  imposes  no  undue  burden  upon, 
nor  does  it  interfere  with,  interstate  commerce.  Gulf 
Ry.  Co.  V.  Texas,  246  U.  S.  58;  Chicago,  Burlington  & 
Quincy  Ry.  v.  Railroad  Com.,  237- U.  S.  220;  Lake  Shore 
Railway  v.  Ohio,  173  U.  S.  285.  (5)  The  order  of  the 
Commission  relative  to  Train  106  is  not  an  attempt  to 
unlawfully  regulate  interstate  commerce,  but  a  reason- 
able order  made  by  the  only  commission.  State  or  Feder- 
al, authorized  to  make  it,  and  designed  to  serve  pas- 
sengers from  a  distance  whose  destination  is  Mountain 
Grove  and  is,  to  that  extent,  in  aid  of  interstate  com- 
merce. In  the  absence  of  congressional  legislation  cover- 
ing that  particular  subject-matter,  the  State  may  make 
reasonable  orders  governing  the  stopping  of  trains  en- 
gaged in  interstate  commerce.  Lake  Shore  &  Michigan 
Southern  Ry.  v.  Ohio,  173  U.  S.  285;  Minnesota  Rate 
Cases,  230  U.  S.  480;  Valley  S.  S.  Co.  v.  Wattawa,  244 
U.  S.  202;  Gladson  v.  Minnesota,  166  U.  S.  427. 

MOZLEY,  C.y-This  case  comes  here  on  a  writ  of 
review  of  a  judgment  of  the  Circuit  Court  of  Cole  County 
affirming  an  order  of  the  Public  Service  Commission. 

The  complaint  filed  with  the  Commission,  upon 
which  its  order  was  based,  is  as  follows: 

''Now  comes  the  Commercial  Club  of  Mountain 
Grove,  Missouri,  and  respectfully  shows  to  the  Commis- 
sion that  this  club  is  a  voluntary  organization  of  the  busi- 
ness men  and  citizens  of  the  city  of  Mountain  Grove, 
organized  for  the  development  of  said  city.  Tour  peti- 
tioner further  states  that  at  a  regular  meeting  of  said 
commercial  club  the  undersigned,  A.  F.  Collier,  was  ap- 
pointed chairman  of  a  committee  for  the  purpose  of  in- 
stituting the  necessary  proceedings  to  cause  the  St.  Louis- 
San  Francisco  Railroad  to  regularly  stop  trains  Nos.  105 
and  106  at  Mountain  Grove,  Missouri. 
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**Your  petitioner  further  states  that  the  St.  Louis- 
San  Francisco  Bailroad  is  a  corporation  organized  under 
the  laws  of  the  State  of  Missouri  and  is  engaged  in  the 
operation  of  a  line  of  railroad  between  points  in  Missouri 
and  points  in  the  States  of  Arkansas,  Kansas,  Oklahoma, 
etc.,  and  specifically  that  it  operates  a  line  of  railroad 
from  Kansas  City,  Missouri,  through  Springfield,  Mis- 
souri; thence  through'  Webster,  Wright,  Texas,  Ho\^ell 
and  Oregon  coimties,  to  points  in  Arkansa^s  and  other 
states,  and  that  said  line  of  railroad  passes  through 
Mountain  Grrove,  Missouri.  That  in  operation  of  such 
line  of  railroad  said  company  is  a  conunon  carrier  en- 
gaged in  the  transportation  of  freight  and  passengers 
for  hire,  as  defined  by  the  laws  of  the  State  of  Missouri. 
That  at  the  present  time  the  properties  of  said  St.  Louis- 
San  Francisco  Railroad  are  under  the  control  of  and 
being  operated  by  Walker  D.  Hines  as  Director  General 
of  Railroads,  United  States  Railroad  Administration,  un- 
der and  by  virtue  of  an  appointment  by  the  President  of 
the  United  States,  and  he  is  responsible  for  the  operation 
of  the  trains  of  said  co-defendant  at  the  present  time. 

**For  cause  of  action  your  petitioner  shows  that 
Mountain  Grove,  Missouri,  is  an  important  and  growing 
city  in  the  southern  part  pf  the  State  df  Missouri  and  that 
the  passenger  traffic  in  and  out  of  said  point  is  extremely 
heavy,  and  that  the  proper  growth  and  development  of 
Mountain  Grove,  Missouri,  is  dependent  upon  better  pas- 
senger service  being  furnished  than  is  now  operated  "by 
the  defendants  herein. 

**  Your  petitioner  further  alleges  that  for  a  long  time 
past  the  defendant  company  did  stop  trains  Nos.  105  and 
106  at  Mountain  Grove,  Missouri,  on  flag,  for  passengers 
to  and  from  Springfield  on  the  T^est,  and  for  passengers 
to  or  from  certain  points  south,  but  about  sixty  days  ago 
a  change  in  train  schedules  was  made  by  said  St.  Louis- 
San  Francisco  Railroad,  and  as  a  result  thereof  trains 
Nos.  105  and  106  do  not  now  stop  at  Mountain  Grove,  to 
the  detriment  of  your  petitioners  and  the  city  of  Moun- 
tain Grove. '^ 
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The  prayer  was  for  a  hearing  to  enable  the  petitioner 
to  show  the  necessity  for  the  regular  stopping  of  said 
tiiains,  and  such  order  or  orders  in  the  premises  as  ap- 
peared proper  to  the  Commission. 

To  this  complaint  the  railroad  filed,  its  separate  an- 
swer, denying  that  it  had  anything  to  do  with  the  oper- 
ation of  said  railroad,  and  averred  that  since  January  1, 
1918,  it  is  now  and  has  been  continuously  operated  by 
the  Director  General  of  Railroads  appointed  as  such  by 
the  President  of  the  United  States. 

The  Director  General  filed  a  separate  answer,  in 
which,  among  other  admissions,  is  the  following: 

**  Defendant  admits  that  prior  to  the  17th  day  of 
November,  1918,  Train  No.  105  on  siid  St.  Louis-San 
Francisco  Railroad  was  stopped  at  Mountain  Grove,  Mis- 
souri, on  flag,  for  passengers  destined  to  Memphis,  Ten-  • 
nessee,  and  points  south  and  east  of 'said  latter  point,  and 
that  Train  No.  106  on  said  St.  Louis-San  Francisco  Rail- 
road was  stopped  at  Mountain  Grove,  Missouri,  on  flag, 
for  passengers  destined  to  points  north  and  west  of 
Springfield,  Missouri,  and  admits  that  on  or  about  said 
date  a  change  in  schedule  was  made,  as  a  result  whereof 
said  trains  Nos.  105  and  106  do  not  now  stop  at  Mountain 
Grove,  Missouri,  on  flag,  but  denies  that  said  change  in 
Schedule  or  the  failure  to  stop  said  trains  105  and  106  at 
Mountain  Grove  is  to  the  detriment  of  complainant  or  to 
the  detriment  of  said  city  of  Mountain  Grove. 

'*  Further  answering,  defendant  states  that  this  de- 
fendant now  operates,  in  addition  to  trains  Nos.  105  and 
106,  four  passenger  trains  daily  on  said  St.  Louis-San 
Francisco  Railroad,  through  said  city  of  Mountain  Grove, 
all  which  trains,  except  trains  Nos.  105  and  106,  are  sched- 
uled and  do  stop  at  Mountain  Grove.  The  schedule  of 
said  trains  at  Mountain  Grove  is  as  follows: 

^^South-bound  No.  101 11:05  P.  M. 

No.  103 10:30  A.M. 

'^North-bound  No.  102 4:45  A.  M. 

No.  104.... 5:45  P.M. 
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*^  Defendant  further  avers  that  the  service  provided 
by  said  passenger  trains  which  now  stop  at  Mountain 
Grove,  Missouri,  as  aforesaid,  is  reasonably  adequate  to 
aflford  all  necessary  accommodations  for  the  traveling 
public  to  get  in  and  out  of  Mountain  Grove. 

''Further  answering,  defendant  states  that  said 
trains  Nos.  105  and  106  are  interstate  trains  operating 
between  Kansas  City,  Missouri,  and  Memphis,  Tennessee, 
as  well  as  Birmingham,  Alabama,  with  connecting  lines 
for  the  interchange  of  interstate  passengers  and  express 
traflSc,  and  the  handling  of  the  United  States  mails;  that 
the  elimination  of  the  stops  of  said  trains  on  flag  at  Moun- 
tain Grove,  Missouri,  was  to  enable  said  trains  to  main- 
tain said  schedule  and  to  make  necessary  connections  at 
the  points  aforesaid  with  trains  on  other  lines  of  railroad; 
and  that  for  this  Commission  to  grant  the  relief  prayed 
for  in  the  complaint  would  directly  burden  and  inter- 
fere with  interstate  commerce,  and  would  conflict  with 
Section  8  of  Article  1  of  the  Constitution  of  the  United 
States;  Section  21  of  Article  II  of  the  Constitution  of 
Missouri,  and  Section  30  of  Article  11  of  same  Constitu- 
tion, and  Section  I  of  Article  XIV  of  the  Amendments  to 
the  Constitution  of  the  United  States/* 

Upon  the  issues  thus  made  a  hearing  was  had  before 
the  Public  Service  Commission  and  the  following  order 
was  made,  and  affirmed  by  the  Circuit  Court  of  Cole 
County : 

*' Ordered:  1.  That  defendant,  the  St.  Louis-San 
Francisco  Railroad,  provide  for  the  stopping  of  its 
south-bound  train  No.  105  at  Mountain  Grove,  Missouri, 
for  the  purpose  of  taking  on  and  discharging  passengers 
at  that  point. 

*' Ordered:  2.  That  defendant,  the  St.  Louis-San 
Francisco  Railroad,  provided  for  the  stopping  of  north- 
bound train  No.  106  at  Mountain  Grove,  on  flag  or  at 
signal,  for  the  purpose  of  letting  off  passengers  wlio 
boarded  said  train  south  of  ^the  Arkansas  line,  and  for 
the  purpose  of  taking  on  passengers  holding  tickets  for 
points  beyond  Springfield,  Mo.'* 
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Motion  for  rehearing,  charging  that  the  conclusion 
of  the  Commission  on  all  the  defenses  pleaded  in  the 
answer  of  appellant  and  the  assignment  that  the  evi- 
dence was  insnflScient  to  support  said  finding,  was  filed 
and  overruled. 

I.  Appellant  complains  that  the  Commission  erred 

in  appointing  A.  Z.  Patterson,  general 
gS2^oSS.     counsel  of  the  Commission,  as   special 

examiner  to  conduct  the  hearing  of  said 
cause,  for  the  reason,  it  is  alleged,  that  such  appointment 
was  unauthorized  and  without  the  authority  of  law. 

Without  passing  upon  the  propriety  or  strict  legality 
of  Patterson's  appointment,  we  think  it  is  apparent  that 
appellant  has  not  been  injured  thereby  and,  for  this 
reason,  the  complaint  ought  to  be  overruled. 

II.  The  question  of  whether  or  not  the  order  of 

the  Commission  as  aflSrmed  by  the 

SJSK  coiSi^e.  ^i^^^it  c^^r*  imposes  an  undue  bur- 
den  on  interstate  conomerce  is  a  vital 
one  to  be  determined  under  the  facts  in  this  case. 

In  the  case  of  Chicago,  Burlington  &  Quincy  Ey. 
Co.  V.  Railroad  Commission  of  Wisconsin,  237  U.  S. 
220, 1.  c.  226,  it  is  held  as  follows : 

*'In  reviewing  the  decision  we  may  start  with  cer- 
tain principles  as  established:  (1)  It  is  competent  for 
a  state  to  require  adequate  local  facilities,  even  to  the 
stoppage  of  interstate  trains  or  the  re-arrangement  of 
their  schedules,  (2)  Such  facilities  existing,  that  is,  the 
local  conditions  being  adequately  met,  the  obligation  of 
the  railroad  is  performed,  and  the  stoppage  of  inter- 
state trains  becomes  an  improper  and  illegal  interference 
with  interstate  commerce.  (3)  And  this,  whether  the 
interference  be  directly  by  the  legislature  or  by  its 
conamand  through  the  orders  of  an  administrative  body. 
(4)  The  fact  of  local  facilities  this  court  may  determine, 
such  fact  being  necessarily  involved  in  the  determi^ia- 
tion  of  the  Federal  question  whether  an  order  concerning 
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an  interstate  train  does  or  does  not  directly  regulate  in- 
terstate commerce,  by  imposing'  an  arbitrary  require- 
ment/'   (Italics  ours). 

To  the  same  effect  are  the  cases  of  Gladson  v.  Minne- 
sota, 166  U.  S.  427;  Lake  Shore  Eailroad  v.  Ohio,  137 
U.  S.  285;  Atlantic  Ooast  Line  v.  N.  C.  Corp.  Comm., 
206  U.  S.  1.  c.  1;  Mo.  Pac.  Ey.  v.  Kansas,  216  U.  S.  262; 
Cleveland  &  C.  Ry.  v.  Illinois,  177  U.  S.  514 ;  Mississippi 
Ry.  Comm.  v-  111.  Cent.  Railroad,  203  U.  S.  335;  Atlantic 
Coast  Line  v.  Wharton,  207  U.  S.  328;  State  ex  rel.  v. 
Publ.  Serv.  Comm.,  277  Mo.  175. 

Following  the  doctrine  of  the  above  authorities  a 
correct  conclusion  upon  the  facts  of  the  instant  case 
will  lead  to  a  proper  result  in  its  determination. 

**It  must  be  construed  as  a  suit  in  equity,  and  we 
make  our  own  finding  of  facts.''  [State  ex  rel.  M.  K. 
&  T.  Ry.  V.  Publ.  Serv.  Comm.,  277  Mo.  1.  c.  193;  State 
ex  rel.  v.  Publ.  Serv.  Comm.,  271  Mo.  155;  Publ.  Serv. 
Comm.  Act,  Laws  1913,  sec.  111.] 

Looking  then  to  the  evidence,  as  disclosed  by  the  - 
record,  what  is  shown  by  the  testimony  of  the  sixteen 
witnesses  and  the  exhibits  offered!  We  have  carefully 
read  and  re-read  the  evidence  offered  by  both  side  to  the 
controversy,  and  we  have  reached  the  conclusion  that  it 
justifies  the  order  made.  Without  setting  out  the  testi- 
mony in  full,  it  is  sufficient  to  say  that  it  shows  Mountain 
Grove  to  be  a  city  of  2500  inhabitants;  that  two  State 
institutions,  the  Fruit  Experiment  Station  and  the  Poul- 
try Station,  both  of  which  are  maintained  by  the  State  at 
an  expenditure  of  $200,000  every  two  years,  are  located 
there;  that  these  institutions  are  visited  yearly  by  700 
people  from  this  and  surrounding  states  and  thQ  in- 
convenience in  getting  in  and  out  is  very  great;  that 
local  trains  101  and  103  out  of  Springfield  to  Mountain 
Grove  are  invariably  crowded  as  far  as  Seymore,  a  short 
distance  north  of  Mountain  Grove,  and  many  men, 
women  and  children  are  compelled  to  stand  on  account 
of  being  unable  to  get  seats  until  that  point  is  passed. 
The  testimony  shows  that  if  additional  coaches  were  put 
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on  these  trains  the  congestion  would  berelieved,  but  that 
has  not  been  done.'  It  shows  that  Mountain  Grove  is  a 
sort  of  gateway  for  a  scope  of  territory  extending  about 
35  miles  north  and  northeast  and  the  same  distance  south 
and  southwest;  people  come  there  to  board  trains,  to 
get  freight  and  to  ship  out  stuff  for  other  points.  In- 
terstate trains  105  and  106,  prior  to  November  the  17th, 
1918,  did  stop  at  Mountain  Grove,  on  flag,  for  passengers 
to  or  from  Springfield  on  the  west  and  for  passengers 
to  or  from  certain  points  south ;  that  during  that  period 
the  service  was  good,  in  that  it  furnished  the  people  who 
desired  to  get  out  and  those  who  desired  to  come  in  a 
reasonably  convenient  way  of  doing  so,  but  since  the 
discontinuance  of  these  trains  much  hardship  has  re- 
sulted. It  shows  that  while  said  trains  were  operated  on 
flag  at  Mountain  Grove  from  1  to  8  passengers  daily 
got  off  of  No.  105.  The  proof  shows  that  the  shipments 
and  products  of  Mountain  Grove  per  annum  are  creamery 
products,  butter  and  soda  water,  $900,000 ;  chickens  and 
eggs,  $300,000 ;  lumber,  $100,000 ;  cattle,  hogs  and  mules, 
$100,000;  grain  and  hay,  $100,000;  that  it  has  three  banks 
whose  capital  aggregate  more  than  $800,000,  and  a  num- 
ber of  wholesale  houses  which  aid  in  supplying  the  neces- 
sities of  country  stores  and  the  territory  above  men- 
tioned. It  shows  that  said  trains  105  and  J.06,  in  taking 
the  mail  at  Mountain  Grove,  slow  down  to  a  speed  almost 
amounting  to  a  stop  and  so  that  a, person  could  if  al- 
lowed get  on  and  off.  Appellant 's  assistant  superintend- 
ent testified  that  it  would  require  five  minutes  to  stop 
•  and  get  the  train  going  again,  to  which  would  be  added 
whatever  time  the  train  stood  at  the  station;  he  stated 
also  that  if  everything  was  favorable  and  nothing  unusual 
took  place  the  five  minutes  could  be  regained  between 
Mountain  Grove  and  Memphis.  The  general'  superin- 
tendent of  appellant  testified  that  it  was  his  under- 
standing— ^he  didn't  know  whether  he  was  correct,  but 
ultimately  said  he  was — that  prior  to  the  17th  day  of 
November,  1918,  the  Rock  Island,  one  of  the  Kansas 
City  connections,  moved  up  its  time  of  leaving  fifteen 
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minutes,  arbitrarily  but  he  would  not  say  that,  if  the 
train  missed  its  connection  with  the  Rbck  Island,  it  was 
caused  by  reason  of  having  to  stop  at  Mountain  Grove. 
When  asked  why  he  called  said\  trains  through  trains 
when  they  stopped  at  Paola,  Fort  Scott  and  LyCygne,  he 
answered:  **We  don't  make  any  stops  on  those  trains 
/  that  we  feel  we  don't  have  to  or  are  justified."  He 
further  stated  that  through  passenger  traflSc  and  local 
passenger  traffic  is  based  upon  what  the  railroad  would 
consider  they  would  be  justified  in  doing. 

As  stated  above  we  think  the  foregoing  facts  are 
ample  to  justify  the  orders  made. 

III.  In  our  opinion  the  constitutional  questions 
raised  are  not  applicable  under  the  facts  and  it  is,  there- 
fore, unnecessary  to  pay  further  attention  to  them. 

IV.  It  is  contended  by  the  appellant  that  the  pro- 
ceedings should  have  been  dismissed  as  to  the  railroad 
company. 

The  proceedings  had  in  the  case  were  against  both 
the  railroad  company  and  Walker  D.  Hines,  Director 
General  of  Railroads,  who,  at  the  time,  was  operating 
said  railroad  in  pursuance  of  an  Act  of  Congress  of 
March  21,  1918.  Section  10  of  said  act  provides  as  fol- 
lows : 

**That  carriers  while  under  Federal  control  shall 
be  subject  to  all  laws  and  liabilities  as  common  carriers, 
whether  arising  under  State  or  Federal  laws  or  at  com- 
mon law,  except  in  so  far  as  may  be  inconsistent  with 
the  provisions  of  this  act  or  any  other  act  applicable  to 
such  Federal  control  or  with  any  order  of  the  President, 
Actions  at  law  or  suits  in  equity  may  be  brought  by  and 
against  such  carriers  and  judgments  rendered  as  now 
provided  by  law;  and  in  any  action  at  law  or  suit  in 
equity  against  the  carrier,  no  defense  shall  be  made  there- 
to upon  the  ground  that  the  carrier  is  an  instrumentality 
or  agency  of  the  Federal  Government."  [Muir  v.  L.  & 
N.  R.  Co.,  247  Fed.  1.  c.  896.] 

This  section  clearly  authorizes  the  bringing  of  suits 
against  the  carrier,  either  at  law  or  in  equity,  and  the 
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rendition  of  judgments  therein,  and  prohibits  the  carrier 
from  making  the  defense  thereto  that  it  is  an  instrumen- 
tality of  agency  of  the  Federal  Government,  and  it  is 
manifest  that  the  exceptions  mentioned  therein  have  no 
application  here. 

The  order  is  a  continuing  one  until  lawfully  changed 
and,  in  my  judgment^  would  apply  to  the  railroad  com- 
pany. In  the  case  of  PubL  Serv.  Comm.  v.  St.  Loui?, 
I.  M.  &  S.  By.  and  B.  F.  Bush,  its  receiver,  and  St.  Louis- 
San  Francisco  Railroad  Co.,  and  Jameb  W.  Lusk  et  al., 
its  receivers,  218  S.  W.  (Mo.)  310,  an  order  went  against 
each  company  and  its  receivers.  The  appellants  were 
the  successors  in  each  instance  of  the  receivers,  and  it 
was  held  that  both  companies  were  bound  by  the  order 
of  the  Commission. 

This  court  will  take  judicial  notice  that  the  war- 
time Federal  control  of  railroads  .terminated  in  the  first 
part  of  the  year  1920,  and  the  roads  which  had,  in  fact 
during  the  entire  time,  been  operated  for  the  corpo- 
ration by  the  Director  General,  were  turned  back  to  the 
corporations. 

It  would  be  an  intolerable  situation  if,  because  the 
St.  Louis-San  Francisco  Railroad  was  being  temporarily 
operated  by  the  Director  General,  no  judgment  could  be 
rendered  against  it  and  when  the  Government  operation 
terminated  the  corporation  would  not  be  bound  by  the 
order  made.  We  do  not  think  such  situation  is  justified, 
under  the  facts  of  this  case,  or  under  the  law,  and  we, 
therefore,  overrule  the  contention. 

The  judgment  of  the  court  below  sustaining  the 
order  of  the  Commission  should  be  affirmed.  It  is  so 
ordered.   Railey  and  White,  CC,  concur. 

PER  CURIAM : — The  foregoing  opinion  of  Mozley, 
C,  is  hereby  adopted  as  the  opinion  of  the  court.  See- 
horn,  Special  Judge,  James  T.  Blair,  C.  J.,  and  Graves 
and  Walker,  J  J.,  concur;  Woodson,  Highee  and  Elder, 
J  J.,  dissent ;  David  E.  Blair,  J.,  not  sitting. 

290  Mo.— 26 
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MARY  E.  COOK  et  al.  v.  WILLIAM  HIGGINS, 
Appellant. 

In  Banc,  November  SO,  1921. 

1.  WILIi:  Intention:  Family  Secrets:  If  not  violative  of  some  estab- 
lished rule  of  law,  the  intention  of  the  testator  must  be  gathered 
from  the  four  corners  of  the  will,  and  fully  effectuated.  And  in 
determining  whether  the  will  gave  to  testator's  wife  an  absolute 
estate  or  a  life  estate  with  p'ower  of  disposition  for  her  own  sup- 
port, with  remainder  over  to  his  children  to  so  much  of  the  efstate 
as  was  not  disposed  of  by  her  during  her  lifetime,  the  court  will 
enter  the  family  circle  and  read  the  secrets  of  testator's  heart  as 
his  will  discloses  them. 

2. :  :  Absolute  or  Life  Estate:  Power  of  Disposition.   By 

his  will  testator  gave  to  his  wife  all  his  property,  both  real  and 
personal,  * '  to  have  full  control,  to  sell  and  dispose  of  it  as  she.  may 
see  fit,  giving  her  the  right  to  make  deeds  to  all  or  any  of  the  real 
estate  of  which  I  may  be  possessed  at  the  time  of  my  death,  and 
after  my  wife's  death  whatever  may  remain  unexpended  I  desire 
to  be  divided"  among  a  son  and  daughter  and  her  children,  giving 
to  the  son  one  thousand  dollars  if  that  *^  amount  of  money  is 
left"  and  if  **that  much  is  not  left  then  all  money  under  that 
amount  is  to  be  given  to  said  son,"  and  ''after  the  above  amount 
is  taken  out  of  the  estate  the  remainder  left  to  be  divided"  equally 
between  his  only  daughter  and  her  nine  children.  Held,  that,  in 
construing  the  will  the  court  will  consider  the  fact  that  testator 
and  his  wife  lived  alone  on  a  farm  of  one  hundred  and  fifty  acres, 
that  his  wife  was  paralyzed  and  unable  to  walk,  that  his  only 
son  was  an  imbecile  and  his  only  daughter  was.  married  to  an 
invalid  by  whom  she  had  nine  children,  and  that  mindful  of  the 
unfortunate  physical  condition  of  his  wife  he  undertook  to  pro- 
vide for  her  declininjcf  years,  and  with  these  facts  in  mind  it  is 
ruled  that  he  clearly  intended  that  the  wife  should  have  an  estate 
for  life  in  both  real  and  personal  property,  with  power  to  sell 
all  or  any  part  thereof,  and«  with  remainder  over  after  her  death 
to  the  legatees  named. 

3.   :  Life  Estate:  Power  of  Disposition:  Gift  or  Devise.    Where 

the  will  gave  to  testator's  wife  all  his  real  and  personal  property, 
with  power  to  control,  sell  and  dispose  of  it  as  she  saw  fit,  *'and 
after   my   wife's   death   whatever   may   remain   unexpended"  .was 
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given  to  a  son  and  a  daughter  and  her  children,  thereby  giving  to 
the  wife  a  life  estate,  with  power  to  sell,  and  remainders  over  to 
the  children,  the  wife  was  not  given  power  to  convey  the  property 
as  a  gift  without  consideration,  but  the  power  of  disposition  in- 
vested in  her  covered  only  sales  or  transfers  for  her  personal  uses, 
comfort  and  enjoyment,  and  did  not  include  gifts  by  deed  or  will. 

4.   : : :  Necessllar:  Unexhausted  Personalty.    Where 

the  personal  property  of  the  estate  is  sufficient  to  comfortably 
support  the  widow,  who  by  the  will  is  given  a  life  estate  with 
power  to  dispose  of  the  real  estate,  with  remainder  over,  no  sale  of 
real  estate  is  contemplated  until  the  personalty  is  exhausted,  and 
'  a  sale  by  her  prior  thereto  cannot  be  sustained.  But  by  this  is 
not  meant,  that  the  life  tenant  should  be  in  condition  of  im- 
mediate want,  but  in  order  to  sustain  a  conveyance  of  the  real 
estate  it  should  appear  that  the  raising  of  additional  money  had 
become  reasonably  necessary.  So  that  where  the  will  gave  to  tes- 
tator's widow  all  his  personal  and  real  property,  with  power  to 
sell  and  dispose  of  the  same  as  she  saw  fit,  and  whatever  remained 
at  her  death  to  his  children,  thereby  giving  to  her  a  life  estate, 
with  power  of  disposition,  with  remainder  over,  a  conveyance  of 
*  the  home  place  by  the  widow  shortly  before  her  death,  at  a  time 
when  she  had  nearly  six  thousand  dollars  in  bank,  as  a  gift  to  tes- 
tator's nephew,  who  had  bestowed  on  her  no  care  or  attention  in- 
volving love  and  affection  or  ministrations  which  could  not  be 
hired,  cannot  be  sustained  as  a  proper  execution .  of  the  power  to 
sell.  [Disapproving  the  majority  opinion,  and  adopting  the  views 
of  the  minority  on  'lie  point,  in  Griffin  v.  Nicholas,  224  Mo.  276.] 

0.  CONVETANOE:  To  Tenant:  Fiduciary  B^ation.  Where  the 
widow,  who  had  been  given  power  by  her  husband's  will  to  sell 
and  dispose  of  his  real  estate,  had  lost  the  use  of  her  limbs  at 
the  aj?e  of  forty-five  years  and  twenty  years  before  his  death  in 
1912,  and  thereafter  could  not  walk,  but  wheeled  herself  about  in 
a  wheel  chair,  and,  her  children  being  married  and  living  else- 
where, entered  into  a  contract  with  her  husband's  nephew  by  which 
he  was  to  receive  two-thirds  and  she  ome-third  of  all  the  crops 
that  he  might  produce  on  the  home  place,  and  she  was  to  board 
him  and  he  was  to  do  the  chores  about  the  house  and  farm,  per- 
form such  duties  as  she  was  unable  to  perform,  and  generally  look 
after  her  and  the  place,  and  there  was  established  between  him 
and  her  a  relation  of  intimacy  which  enabled  him,  if  so  disposed, 
to  influence  her,  he  lived  in  the  same  house  with  her  for  three 
years,  largely  looked  after  her  wants  and  attended  to  and  assisted 
her  in  her  business  affairs,  and  because  of  her  physical  infirmity 
she  was  greatly  dependent  upon  him  in  practically  all  things, 
which  dependence  in  turn  led  her  to  rely  upon  him  and  to  repose 
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confidence  in  him,  and  however  disinterested  his  attentions  and 
ministrations  to  her  they  served  to  give  him  a  power  over  her 
possessed  by  no  one  else,  a  fiduciary  relation  existed  between  him 
and  her,  and  the  validity  of  a  deed  conveying  to  him  the  home 
place  for  the  recited  consideration  of  "one  dollar  and  other  val- 
uable considerations"  must  be  determined  with  such  fiduciary  re- 
lation in  view. 

6.  :  —- :  :  IfOgal  Presumption  of  XTndue  Influence.    A 

fiduciary  relation  between  grantor  and  grantee  having  been  estab- 
lished, the  presumption  of  law  follows  that  the  deed  was  the  re- 
sult of  undue  influence  exercised  by  the  grantee,  and  the  burden 
is  upon  him  to  show  that  such  influence  was  not  exercised.  And 
in  deciding  the  question  the  court  will  consider  the  fact  that  the 
grantor  was  physically  infirm,  that  her  suffering  from  pain  was  in- 
tense, and  her  resultant  weakened  mentality  about  the  time  the 
deed  was  made. 

7.  :  Facts  Showing  Undue  Inflnence.  A  feeble  woman  seventy- 
five  years  of  age,*  paralyzed  in  her  limbs  for  thirty  years,  was  de- 
pendent upon  her  husband's  nephew,  who  was  youn^  and  vigorous, 
for  care  and  attention;  they  had  lived  under  the  same  roof  for  over 
three  years  in  close  relationship;  her  mind  and  will,  by  reason  of 
her  age  and  long  and  painful  suffering,  were  unequal  to  his;  fear- 
ful of  having  no  one  to  care  for  her,  she  deeded  to  him  her  farm, 
worth  from  $7,500  to  $9,000,  upon  condition  that  he  live  with  her, 
and  keep  and  'care  for  her  during  the  few  remaining  years  of  her 
life,  which  condition  was  the  only  consideration  for  the  deed,  and 
was  not  performed;  he  had  continuously  urged  her  to  convey  the 
place  to  him,  threatening  to  abandon  it'  and  her  unless  she  did 
so;  there  was  testimony  that  she  had  previously  expressed  the 
intention  of  deeding  him  the  property  if  he  remained  with  her 
and  continued  to  do  as  well  by  her  as  he  had  done,  and  that  the 
deed  was  voluntarily  executed  as  a  reward  for  his  good  treatment 
of  her  in  the  past  and  his  agreement  to  care  for  her  in  the  future; 
but  on  the  other  band  it  is  undisputed  that  he  had  himself  carried 
her  to  the  office  of  the  attorney  who  drew  the  deed,  and  that  she 
at  that  time  had  nearly  $6,000  in  bank,  which  was  suf&cient  to 
support  her  for  several  years;  that  he  subsequently  received  about 
$4,000  of  this  money  as  a  gift;  and  that  by  these  operations  he  re- 
ceived practically  all  the  estate  left  by  the  will  of  her  husband, 
and  the  remaindermen,  to  whom  was  given  by  the  will  what  re- 
mained of  the  estate  at  her  death,  were  cut  out.  Held,  that  the 
deed  was  procured,  either  directly  or  indirectly,  by  the  undue  in- 
fluence of  the  grantee. 

8.  WITNESS:  Competency:  One  Party  Dead.  In  a  suit  to  set  aaidq 
a  deed  conveying  land  to  defendant,  on  the  ground  that  it  was  the 
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result  of  undue  influence  exercised  by  defendant  upon  the  grantor 
and  was  without  consideration,  the  defendant,  the  grantor  being 
dead,  is  not  competent  to  testify  concerning  any  matters  or  things 
occurring  prior  to  the  appointment  of  the  administrator  of  her 
estate.  [Distinguishing  Griffin  v.  Nicholas,  224  Mo.  1.  c.  288.] 
/ 

Appeal  from  Jasper  Circuit  Court. — Hon.  Joseph  D. 
Perkins,  Judge. 

Affirmed. 

J.  H.  and  W.  E.  Bailey  and  Grover  C.  James  for 
appellant ;  Dewey  <&  Foulke  of  counsel. 

(1)  Under  the  will  the  widow  took  an  absolute  fee 
simple  estate  in  all  real  estate  owned  by  testator  at  the 
time  of  his  death.  .  Small  v.  Field,  102  Mo.  104;  Roth  v. 
Rauschenbusch,  173  Mo.  582;  Tisdale  v.  Prather,  210 
Mo.  402 ;  Cornet  v.  Cornet,  248  Mo.  184 ;  Lemp  v.  Lemp, 
264  Mo.  533;  Mi^dleton  v.  Dudding,  183  S.  W.  443;  Hunt- 
ington  Realty  Co.  v.  Megaree,  217  S.  W.  301.  **  Where 
there  is  a  general  devise  without  any  specification  of  the 
interest  devised,  and  an  absolute  power  of  disposal  is 
conferred  by  the  will,  the  devisee  takes  the  fee  and  may 
dispose  of  the  estate  at  his  or  her  pleasure.^'  Green  v. 
Sutton,  50  Mo.  186;  Tisdale  v.  Prather,  210  Mo.  410. 
(2)  If  the  will  is  construed  as  giving  Harriett  Brown  a 
life  estate  in  the  real  estate  *^to  have  full  control,  to  sell 
and  dispose  of  it  as  she  may  see  fit,  giving  her  the  right 
to  make  deeds  to  all  or  any  of  the  real  estate,"  and  not 
limiting  her  to  the  power  to  dispose  of  it  *^for  her  com- 
fort and  support,'^  she  was  authorized  to  sell  or  dispose 
of  the  real  estate  for  any  purpose  whatever  within  her 
discretion.  There  was  no  restriction  placed  upon  the 
manner,  mode  or  object  for  which  she  might  dispose  of 
the  property.  Priest  v.  McFarland,  262  Mo.  236;  Dun- 
bar V.  Sims,  222  S.  W.  839.  (3)  Assuming  that  under 
the  will  the  widow  took  only  a  life  estate  in  the  real  es- 
tate with  power  to  sell  and  dispose  of  the  same  **for  her 
comfort  and  support,"  as  alleged  in  plaintiff's  petition, 
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under  the  facts  in  this  case,  her  physical  condition  and 
needs'  considered,  she  properly  executed  the  power  in 
making  the  deed  in  controversy.  Hazel  v.  Hagan,  47  Mo. 
277;  Griffin  v.  Nicholas,  224  Mo.  302,  310;  Priest  v.  Mc- 
Farland,  262  Mo.  235';  Ricketts  v.  Peoples  Bank,  196  S. 
W.  26;  Dunbar  v.  Sims,  222  S.  W.  838.  (4)  The  con- 
sideration in  the  deed  from  Harriett  Brown  to  defend- 
ant is  both  valuable  and  adequate.  Cutts  v.  Young,  147 
Mo.  587;  Anderson  v.  Gaines,  156  Mo.  664;  Studybaker 
V.  Cofield,  159  Mo.  616;  Griffin  v.  Nicholas,  224  Mo.  310; 
Lee  V.  Lee,  258  Mo.  614;  Ellis  v.  McNally,  177  S.  W.  659; 
Bennett  v.  Ward,  199  S.  W.  946;  Wells  v.  Kuhn,  221  S. 
W.  20.  (5)  The  evidence  in  this  case  does  not  show  a 
jSduciary  relationship  existing  between  the  gjantor  and 
grantee  at  the  time  or  prior  to  the  execution  of  the  deed 
in  controversy.  Therefore,  the  burden  of  establishing 
the  fact  of  undue  influence  exercised  over  grantor  rests 
on  those  attacking  the  deed,  the  plaintiffs,  and  is  not 
shifted  to  the  defendant.  Moreover  the  evidence  over- 
whelmingly shows  that  there  was  no  undue  influence  ex- 
ercised by  the  grantee  or  anyone  else  in  obtaining  the 
deed.  Studybaker  v.  Cofield,  159  Mo.  614;  Griffin  v. 
Nicholas,  224  Mo.  292;  Lee  v.  Lee,  258  Mo.  613;  McFar- 
land  V.  Brown,  193  S.  W.  800;  Bennett  v.  Ward,  199  S.  W. 
945;  Sinnett  v.  Sinnett,  201  S.  W.  887;  Wells  v.  Kuhn, 
221  S.  W.  19;  Hamlet  v.  McMiUin,  223  S.  W.  1069.  (6) 
The  plaintiffs  had  the  burden  of  proof  as  to  the  want  of 
mental  capacity  of  Harriett  Brown  to  execute  the  deed 
in  controversy.  Chadwell  v.  Eeed,  198  Mo.  379 ;  McFar- 
land  V.  Brown,  193  S.  W.  804.  The  greater  weight  of  the 
evidence  conclusively  shows  that  the  grantor  undoubted- 
ly had  sufficient  mental  capacity  to  make  the  deed.  Cutts 
V.  Young,  147  Mo.  587 ;  Lee  v.  Lee,  258  Mo.  611,  612 ;  F.Uis 
V.  McNally,  177  S.  W.  654;  McFarland  v.  Brown,  193  S. 
W.  800;  Hahn  v.  Hammerstein,  198  S.  W.  833;  Bennett 
V.  Ward,  199  S.  W.  947 ;  Sinnettv.  Sinnett,  201  S.  W.  887 ; 
Messer  v.  Heef  er,  212  S.  W.  897 ;  Wigginton  v.  Bums,  216 
S.  W.  756 ;  Hamlet  v.  McMillin,  223  S.  W.  1069.  (7)  The 
court  erred  in  ruling  that  the  defendant  could  only  testify 
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as  to  transactions  occurring  subsequent  to  the  appoint- 
ment of  an  administrator  on  the  estate  of  Harriett 
Brown,  deceased,  and  also  erred  in  refusing  to  permit 
defendant  to  testify  in  rebuttal  of  evidence  admitted 
through  plaintiffs'  witnesses  concerning  alleged  matters 
of  inducement  leading  up  to  the  execution  of  the  deed. 
Griffin  v.  Nicholas,  224  Mo.  288. 

Phil.  Gallery,  F.  B,  Wheeler  and  Howard  Gray  for 
respondents. 

(1)  Under  the  will  the  widow  took  a  life  estate 
with  power  to  sell  and  dispose  of  it,  with  the  remainder 
to  the  children  and  grandchildren  named  in  the  will. 
Harbison  v.  James,  90  Mo.  411 ;  McMillan  v.  Farrow,  141 
Mo.  55;  Gibson  v.  Gibson,  2^9  Mo.  490;  Burnett  v.  Bur- 
nett, 244  Mo.  491 ;  Trigg  v.  Trigg,  192  S.  W.  1011 ;  Walton 
V*  Drumtra,  152  Mo.  489.  (2)  The  appellant's  second 
point  is  that  even  though  the  court  should  find  that  Mrs. 
Brown  only  took  a  life  estate  under  her  husband's  will, 
as  she  was  given  the  power  to  sell  and  dispose  of  the- 
property,  she  could  do  so  in  any  way  she  saw  fi't,  even 
to  giving  it  away  and  it  was  nobody's  business.  This  is 
not  the  law  in  this  State.  Garland  v.  Smith,  164  Mo.  1 ; 
Tallent  v.  Fitzpatrick,  253  Mo.  10;  Underwood  v.  Cave, 
176  Mo.  1.  (3)  In  answering  appella^t's  fourth  point 
we  agree  with  his  attorneys  in  so  much  of  the  statement 
therein  that  declares  the  principle,^  that,  if  Harriett 
Brown  took  a  life  estate  with  the  power  to  sell  and  dis- 
pose of  the  property,  she  had  a  right,  if  acting  in  good 
faith  and  without  undue  influence  being  exercised,  to  sell 
and  convey  the  property.  The  authorities  cited  by  ap- 
pellant under  that  point  go  no  further.  But  so  much  of 
the  statement  that  declares  that  under  the  facts  and 
law  Mrs.  Brown's  physical  condition  and  needs  were 
such  at  the  time  she  executed  the  deed  that  it  was  proper- 
ly executed,  we  deny.  The  only  case  cited  by  the  ap- 
pellant that  discusses  this  question  is  Griffin  v.  Nicholas, 
decided  by  this  court,  four  judges  concurring  and  three 
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dissenting,  and  we  submit  with  confidence  that,  change 
the  facts  in  the  Griffin  case  to  correspond  with  the  facts 
in  this  case,  and  the  dissenting  opinion  would  have  had 
the  unanimous  endorsement  of  all  the  i^embers  of  the 
court.  (4)  Whether  the  court  finds  that  under  the  will 
the  widow  took  a  life  estate  or  an  absolute  fee,  the  judg- 
ment was  for  the  right  party  in  any  event.  The 
only  reason  for  discussing  the  character  of  the  estate 
she  held  is  to  show  that  when  she  made  her  deed  she 
labored  under  the  idea  that  she  was  sole  legatee  because 
she  so  states  in  her  deed,  and  furthermore  if  she  only 
had  a  life  estate,  then  in  making  the  conveyance,  the 
question  of  good  jfaith  toward  the  remaindermen  hereto- 
fore discussed  in  this  brief  becomes  material.  Was  there 
a  confidential  relation  between  Mrs.  Brown  and  the  ap- 
pellant! Jones  V.  Belshe.  238  Mo.  524;  Smith  v.  Wil- 
liams, 221  S.  W.  360;  ByrAe  v.  Byrne,  250  Mo.  632;  Mc- 
Clure  V.  Lewis,  72  Mo.  314 ;  Mowry  v.  Norman,  204  Mo. 
173;  Ennis  v.  Bumham,  159  Mo.  494;  Street  v.  Gross,  62 
Mo.  226;  Cornet  v.  Cornet,  248  Mo.  234;  Price  v.  Meade, 
207  S.  W.  695;  McNatt  v.  McNatl,  93  Atl.  367;  Johnston 
v.  Stdnestreet,  66  S.  W.  621.  (5)  The  confidential  re- 
lation having  been  established,  the  burden  is  upon  the 
defendant  to  satisfy  the  court  by  the  clearest  evidence, 
not  only  that  no  advantage  was  taken  of  the  old  lady, 
but  that  the  contract  was  fair,  equitable  and  for  an  ade- 
quate consideration.  Street  v.  Goss,  62  Mo.  226;  Mc- 
Clure  V.  Lewis,  72  Mo.  314;  Ennis  v.  Burnham,  159  Mo. 
494;  Mowry  v.  Norman,  204  Mo.  173;  Smith  v.  WiUiams, 
221  S.  W.  360;  Sittig  v.  Kersting,  223  S.  W.  742;  Kincer 
V.  Kincer,  246  Mo.  437 ;  Gay  v.  Gillian,  92  Mo.  263 ;  Cornet 
V.  Cornet,  248  Mo.  234;  Gross  v.  Courtley,  170  S.  W.  600; 
Brown  v.  Slaton,  189  S.  W.  1130;  Kelley  v.  Fields,  181 
S.  W.  657;  Price  v.  Meade,  207  S.  W.  695;  Noban  v. 
Shoup,  137  N.  W.  77;  Adams  v.  Luce,  170  N.  Y.  Supp. 
172.  (6)  In  determining  this  question  the  court  must 
also  take  into  consideration  the  fact  that  the  conract  is 
between  the  principal  and  his  agent  or  stranger  instead 
of  a  parent  and  child.    McKissock  v.  Groom,  148  Mo. 
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459;  Jones  v.  Belshe,  238  Mo.  543.  (7)  The  testimony 
shows  that  Mrs.  Brown  had  other  children  and  that  one 
of  them  was  incapable  of  supporting  himself  on  account 
of  unsound  mind,  and  that  she  was  on  the  friendliest 
terms  with  him,  and  that  he  visited  her  almost  daily.  The 
fact  that  she  cut  him  out  in  deeding  her  property  to  the 
defendant  is  a  strong  evidence  of  the  undue  influence. 
Gay  V.  Gillian,  92  Mo.  251;  Price  v.  Meade,  207  S.  W. 
695;  Gross  v.  Courtley,  170  S.  W.  600;  Kelley  v.  Fields, 
181  S.  W.  659;  Adams  v.  Luce,  170  N.  Y.  Supp.  172; 
Noban  v.  Shoup,  137  N.  W.  75.  (8)  Inadequacy  of  con- 
sideration where  the  parties  are  not  on  equal  terms  is 
a  badge  of  fraud.  Brown  v.  Slaton,  189  S.  W.  1130; 
Ennis  v.  Burnham,  159  Mo.  494 ;  Dowell  v.  Edwards,  161 
S.  W.  534;Mottv.  Mott,  22  Atl.  997.  (9)  There  was  no 
reason  for  making  the  deed  as  the  old  lady^s  income  was 
suflScient  to  meet  her  every  demand.  Kelley  v.  Fields, 
181  S.  W.  659;  Wash  v.  Harky,  69  Atl.  726;  Allen  v. 
Levand,  107  N.  E.  570;  McNatt  v.  lUcNatt,  93  Atl.  367. 

ELDER,  J. — ^This  is  a  suit  in  equity  to  set  aside  a 
deed  to  150  acres  of  land  in  Jasper  County,  Missouri,  ex- 
ecuted by  Harriett  Brown,  now  deceased,  to  William 
Higgins,  defendant,  appellant  herein,  and  seeking  to  have 
title  to  said  land  vested  in  plaintiffs,  respondents  herein. 
The  bill,  which  was  not  challenged,  alleges  in  part  that 
the  deed  was  procured  by  appellant  while  Harriett  Brown 
was  '*aged  dnd  infirm  and  unable  to  take  care  of  herself 
in  business  transactions  and  unable  to  transact  ordinary 
business  affairs,  and  at  a  time  when  she  was  easily  in- 
fluenced and  at  a  time  when  defendant  was  living  with 
her  and  was  her  manager  and  agent,  .  .  .  without 
consideration  and  at  a  time  when  he  knew  that  she  had 
but  a  few  days  to  live."  The  answer  admitted  the  ex- 
ecution of  the  deed,  but  denied  all  other  allegations  con- 
tained in  the  bill. 

The  land  in  question,  valued  at  between  $7,500  and 
$9,000,  was  owned  by  one  Richard  Brown,  who,  with  hi» 
wife,  the  said  Harriett  Brown,  had  lived  on  the  same  as 
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their  home  place  for  many  years.    Eichard  Brown  died 
testate  in  Jasper  County,  Missouri,  on  August  29,  1912, 
leaving  surviving  him  his  wife  and  two  children,  a  son, 
James  Brown,  an  epileptic  and  imbecile,  who  was  mar- 
ried and  lived  on  a  farm  near  by,  and  a  daughter,  Mary 
Elizabeth  Cook,  who  with  her  invalid  husband  and  nine 
children  lived  across  the  state  line  in  Kansas,  nine  miles 
from  the  Eichard  Brown  place.    James  Brown,  the  son, 
died  in  November,  1917.    Three  of  the  children  of  Mary 
Elizabeth  Cook  died  before  the  trial  of  the  suit.    William 
Higgins,  the  appellant,  is  about  thirty-six  years  of  age, 
is  a  nephew  of  Eichard  Brown,  and-  had  lived  on  the 
Brown  farm  with  Harriett  Brown,  as  a  tenant,  from  about 
a  year  after  her  husband  *s  death  up  until  the  time  of  her 
demise.    Harriett  Brown,  the  widow  of  Eichard  Brown, 
had  lost  the  use  of  her  lower  limbs  at  the  age  of  about 
forty-five  years,  or  twenty  years  before  her  husband's 
death,  and  thereafter  could  not  walk,  but  wheeled  her- 
self about  in  a  wheel  chair.    The  terms  of  appellant  ^s 
rental  from  Mrs.  Brown  were  that  he  was  to  receive  two- 
thirds  of  all  crops  that  he  might  raise  upon  the  place,  and 
Mrs.  Brown  one-third;  that  Mrs.  Brown  was  to  board 
him,  that  he  was  to  do  the  chores  about  the  house  and 
farm,  perform  such  duties  as  Mrs.  Brown  was  unable  to 
perform,  and  generally  look  after  her  and  the  place.    The 
uncontroverted  testimony  shows  that  when  appellant  en- 
tered into  this  arrangement  he  had  practically  nothing, 
but  that  during  the  time  he  remained  with  Mrs.  Brown 
he  acquired  a  threshing  machine,  which  he  operated 
through  the  surrounding  country,  and  a  saw  mill;  that 
Mrs.  Brown  furnished  the  provisions  for  the  home;  that 
she  paid  for  the  family  washing,  including  the  clothes 
of  appellant;  and  that  when  a  nurse  was  needed  she  paid 
her.    While  Mrs.  Brown  was.  able  to  wheel  her  chair 
around  the  place,  do  much  of  the  housework,  and  cook 
the  meals,  appellant  at  times  assisted  her  in  these  thing. 
The  evidence  tends  to  show  that  during  appellant's  ten 
ancy  on  the  Brown  farm  he  looked  after  Mrs.  Brown's 
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business  affairs,  waited  upon  her,  and  attended  to  those 
things  about  the  place  which  she  was  unable  to  do.  It 
also  discloses  that  during  the  latter  part  ol  his  tenancy 
he  gr«w  somewhat  neglectful  of  her,  remained  away  from 
the  farm  for  days  and  nights  at  a  time,  compelling  her  to 
secure  help  to  look  after  the  stock,  and  that  during  the 
last  three  years,  in  threshing  season,  he  was  away  much 
of  the  time  with  his  threshing  machine,  doing  threshing 
for  others. 

From  December,  1916,  on,  Mrs.  Brown  suffered 
severe  pain  in  her  head  and  spine  almost  continuously. 
There  was  testimony  to  the  effect  that  by  reason  of  her 
suffering,  her  mind  became  weakened  and  that  she  was 
unfit  to  transact  business.  This  was  controverted  by  the 
testimony  of  other  witnesses.  There  was  also  testimony 
to  the  effect  that  she  complained  that  appellant  was  en- 
deavoring to  secure  a  deed  to  her  place.  To  offset  this 
there  was  evidence  adduced  on  behalf  of  appellant  to  the 
effect  that  she  had  expressed  the  intention  that  if  appel- 
lant continued  to  take  care  of  her  as  he  had  been  doing 
she  would  deed  the  farm  to  him. 

On  January  9, 1917,  Mrs.  Brown  was  taken  by  appel- 
lant to  the  office  of  an  attorney  at  Carthage,  Missouri, 
who  drew  the  deed  conveying  the  Brown  farfti  to  appel- 
lant. The  deed  is  an  ordinary  warranty  deed,  containing 
a  covenant  of  general  warranty,  made  by  **  Harriett 
Brown  (widow  and  sole  devisee  under  the  last  will  of 
Richard  Brown,  deceased),"  with  a  recited  consider- 
ation of  **one  dollar  and  other  valuable  considerations," 
and  containing  the  following  reservation: 

'*The  said  party  of  the  first  part  hereby  reserves 
unto  herself  all  the  rents  and  profits  derived  from  said 
farm  for  and  during  her  natural  life,  and  it  is  made  in- 
cumbent upon  said  party  of  the  second  part  to  live  with 
the  said  party  of  the  first  part,  upon  said  farm,  and  to 
keep  and  care  for  her  for  and  during  her  natural  life,  and 
if  at  any  time  the  said  party  of  the  second  part  fails  and 
refuses  to  live  with  the  said  party  of  the  first  part  and 
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care  for  her,  upon  said  farm,  then  the  title  hereby  con- 
veyed to  said  party  of  the  second  part  will  revert  to  the 
said  party  of  the  first  part.*' 

About  March  10,  1917,  Mrs.  Brown  was  taken,  to  a 
hospital  in  Pittsburg,  Kansas,  and,  on  March  7th,  before 
going,  she  endorsed  and  delivered  to  appellant  a  certifi- 
cate of  deposit  for  $5,974.53,  previously  issued  to  her  by 
the  First  National  Bank  of  Pittsburg,  Kansas.  The  ap- 
pellant took  this  certificate  to  the  bank  at  Pittsburg  and 
left  it  there  for  safekeeping.  After  remaining  at  the  hos- 
pital for  about  a  week  Mrs.  Brown  was  brought  back  to 
the  farm,  where  she  died  on  April  2, 1917,  she  being  then 
over  seventy-five  years  of  age.  The  Probate  Court  of 
Jasper  County,  Missouri,  placed  her  estate  in  the  hands 
of  the  public  administrator  of  that  county,  who,  on  April 
7th,  went  to  Pittsburg,  Kansas,  and  demanded  of  the  bank 
there  the  money  represented  by  the  above  mentioned  cer- 
tificate of  deposit.  The  banker,  after  consulting  with  ap- 
pellant, notified  the  public  administrator,  that  they  held 
no  funds  belonging  to  Mrs.  Brown.  On  this  same  day, 
however,  appellant  withdrew  the  $5,974.53  represented 
by  the  certificate  of  deposit  from  the  bank  and  gave  the 
public  administrator  $2,000  in  cash,  saying  that  he  did  so 
pursuant  to*the  request  of  Mrs.  Brown  made  at  the  time 
she  delivered  the  certificate  to  him  on  March  7, 1917.  Ap- 
pellant further  told  the  administrator*  that  $1,000  of  the 
$2,000  given  him  was  for  the  guardian  of  James  Brown, 
the  imbecile  son  of  Eichard  and  Harriett  Brown,  that  be- 
ing the  amount  of  a  legacy  bequeathed  him  under  the  will 
of  Richard  Brown,  and  that  the  remaining  $1,000  was  to 
go  into  the  estate  of  Harriett  Brown.  The  .balance  of 
$3,974.53  was  retained  by  appellant. 

The  testimony  further  shows  that  during  the  latter 
part  of  the  year  1915  Mrs.  Brown  purchased  an  Overland 
automobile,  costing  $900,  which  appears  to  have  been 
claimed  by  appellant  after  her  death. 

In  addition  to  the  land  in  controversy,  the  evidence 
tends  to  show  that  Richard  Brown  died  possessed  of 
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about  $7,000  in  cash,  some  farm  machinery  and  a  few 
horses  and  cows. 

The  respondents  herein  are  Mary  Elizabeth  Cook, 
daughter  of  Harriett  and  Eichard  Brown,  and  six  of  her 
children,  named  as  residuary  legatees  in  the  will  of  Eich- 
ard Brown.  The  trial  court  found  that  the  deed  in  ques- 
tion was  obtained  by  appellant  while  he  was  living  with 
Harriett  Brown,  **at  a  time  when  he  was  looking  after 
her  business  affiairs  and  assisting  in  taking  care  of  her, 
and  at  a  time  when  she  was  feeble,  and  without  any  ade- 
quate consideration  and  through  the  undue  influence  of 
the  said  defendant. '^  Pursuant  to  this  finding  the  court 
below  entered  a  decree  for  respondents,  setting  aside  the 
deed  to  William  Higgins  and  vesting  title  in  respondents 
to  the  land  conveyed  thereby.  From  this  judgment  and 
decree  defendant  appeals. 

In  addition  to  the  facts  above  set  forth,  the  material 
testimony  adduced  by  the  parties  in  support  of  their  re- 
spective contentions  wiH  be  referred  to  and  set  out  in  the 
opinion  in  discussing  the  questions  presented  for  review. 

I.  The  first  point  made  for  appellant  is  that  under 
the  will  of  Eichard  Brown,  his  widow,  Harriett  Brown, 
took  an  absolute  fee  simple  estate  in  all  real  estate  owned 
by  the  testator  at  the  time  of  his  death,  while  respondents 

contended  that  she  took  a  life  estate 
^wer^'^sS*****      ^^*^  power  to  sell  and  dispose  of  the 

same,  with  remainder  to  the  children 
and  grandchildren  named  in  the  will.  The  learned  coun- 
sel for  both  appellant  and  respondents  stress  this  phase 
of  the  case  and  have  briefed  their  respective  contentions 
in  a  manner  indicating  assiduous  research.  We  are  con- 
strained to  believe,  however,  that  the  construction  of  the 
will  of  Eichard  Brown  is  but  incidental  to  the  real  issues 
in  the  case,  which  are  more  largely  questions  relating  to 
the  alleged  fiduciary  relationship  existing  between  Mrs. 
Brown  and  appellant  and  the  undue  influence  said  to  have 
been  exercised  by  him.  But,  as  the  intention  of  Eichard 
Brown,  as  gathered  from  his  will,  is  primarily  decisive 
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of  the  character  of  estate  given  Mrs.  Brown,  and  as  the 
other  questions  involved  are  somewhat  dependent  upon 
the  nature  of  that  estate,  we  shall  pass  to  a  consideration 
of  the  provisions  of  the  said  will.    It  reads  as  follows: 

**I,  Eichard  Brown  of  Jasper  County,  Missouri,  being 
of  sound  mind  and  memory  do  make,  publish  and  declare 
this  to  be  my  last  will  and  testament  to-wit :  first  of  all 
my  funeral  and  just  debts  to  be  paid.  Second,  I  give, 
devise  and  bequeath  to  my  beloved  wife,  Harriett  Brown, 
all  of  my  property  both  personal  and  real  estate  to  have 
full  control,  to  ^W  and  dispose  of  it  as  she  may  see  fit  giv- 
ing her  the  right  to  make  deeds  to  all  or  any  of  the  real 
estate  that  I  may  be  possessed  of  at  my  death  and  after 
my  wife's  death,  whatever  as  may  remain  unexpended  I 
do  desire  to  be  divided  as  follows : 

**  First,  I  give  to  my  son,  James  Brown  $1000.00  in 
money  if  there  is  that  amoimt  of  money  left;  if  not  that 
much  left  then  all  monej''  under  that  amount  to  be  given 
to  said  son.  And  after  the  above  amount  has  been  taken 
out  of  the  estate,  the  remainder  left  to  be  divided  equal 
share  and  share  alike  between  my  daughter,  Mary  Eliza- 
beth Cook  and  her  children,  Walter  Cook,  Oscar  Cook, 
Henry  Cook;  Ola  Cook,  Irl  Cook,  Lula  Cook,  McKinley 
Cook,  Teddy  Cook  and  Frank  Cook,  deducting  from  Oscar 
Cook's  amount  $250.00  dollars.  He  having  already  re- 
ceived that  amount  from  the  estate. 

**My  son,  James  Brown,  being  of  imsound  mind,  I 
appoint  Walter  Cook,  as  his  guardian  to  look  after  the 
property  left  to  him  from  my  estate  to  be  used  only  for 
his  benefit  alone  and  if  any  money  left  at  the  death  of 
said  James  Brown,  to  be  divided  equal  between  my  daugh- 
ter, Mary  Elizabeth  Cook  and  her  children  as  named  here- 
inbefore. I  hereby  constitute  and  appoint  my  said  wife, 
Harriett  Brown  to  be  the  executrix  of  this,  my  last  will 
and  testament  revoking  all  former  wills  by  me  made. 

*'In  Witness  whereof,  I  have  hereunto  set  my  hand 
and  seal  this  13th  day  of  Sept.,  A.  D.  1909. 

'  *  ( Seal )  .  EicHABD  Bbown.  ' ' 
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As  is  well  settled,  if  not  violative  of  some  established 
rule  of  law,  the  intention  of  the  testator  must  be  gathered 
from  the  four  comers  of  the  instrument,  and  fully  eflfectu- 
ated.  [Grace  v.  Perry,  197  Mo.  1.  c.  559;  Brooks  v. 
Brooks,  187  Mo.  476;  Cross  v.  Hoch,  149  Mo.  325;  E.  S. 
1919,  sec.  555.]  As  was  said  by  Marshall,  J.,  in  Cross 
V.  Hoch,  149  Mo.  1.  c.  338,  339:  '^We  must  seek  admit- 
tance into  the  family  circle  and  learn  the  relations  and 
feelings  of  the  testator  towards  each  of  the  beneficiaries 
of  his  bounty.  We  must  read  the  secrets  of  his  heart  as 
his  last  will  discloses  them.'^  Applying  this  rule  to  the 
facts  disclosed  by  the  record,  coupled  with  the  language 
used  in  the  will  before  us,  we  find  Eichard  Brown  and 
Harriett  Brown  at  the  time  the  will  was  made,,  living 
alone  on  the  farm  in  controversy,  their  two  children  hav- 
ing married  and  having  families  of  their  own.  Harriett 
Brown,  the  wife,  was  paralyzed  and  unable  to  walk. 
James  Brown,  the  son,  was  an  imbecile.  Mary  Elizabeth 
Cook,  the  daughter,  had  an  invalid  husband  and  nine 
children.  Mindful  of  the  unfortunate  physical  condition 
of  his  wife,  Eichard  Brown  undertook  to  so  provide  for 
her  that  she  might  be  fully  cared  for  in  her  declining 
years.  His  first  consideration  was  for  her,  and  to  the  end  . 
of  amply  providing  for  her  he  gave  her  full  control  of 
his  estate,  both  real  and  personal,  with  power  to  sell  the 
real  estate  and  execute  deeds  thereto.  Having  thus  made 
provision  for  her,  he  next  remembered  his  unfortunate 
son,  James,  appointed  a  guardian  for  him  and  bequeathed 
him  $1,000  out  of  such  sum  as  might  remain  unused  by 
the  wife.  Not  forgetful  of  his  daughter,  he  made  pro- 
vision for  her  and  her  nine  children  by  bequeathing  them 
whatever  remained  over  and  above  the  legacy  given 
James.  In  all  the  will  is  a  natural  one,  such  as  any  man 
would  ordinarily  make  under  similar  circumstances.  It 
breathes  the  spirit  of  righteousness.  But  that  the  testator 
only  intended  to  create  a  life  interest  in  the  wife,  with 
power  of  disposition,  is  manifest  from  the  concluding 
sentence  of  the  first  paragraph,  which  reads:  *^and  after 
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my  wife's  death,  whatever  as  may  remain  unexpended  I 
do  desire  to  be  divided  as  follows/*  While  the  life  estate 
is  not  expressly  declared^  by  implication  from  the  de- 
vises over  and  the  objects  of  the  will,  it  must  be  deduced. 
Accordingly,  an  examination  of  the  phraseology  of  the 
entire  will,  as  well  as  a  careful  consideration  of  the  au- 
thorities cited  by  both  appellant  and  respondents,  leads 
us  to  conclude  that  Richard  Brown  clearly  intended  that 
his  wife  should  have  an  estate  for  life  in  both  his  real  and 
personal  property,  with  power  to  sell  all  or  any  part  there- 
of, and  with  a  remainder  over  at  her  death  to  the  legatees 
named  in  the  will.  We  predicate  this  conclusion  upon  the 
analogous  case  of  Guthrie  v.  Crews,  286  Mo.  438,  and  au- 
thorities therein  cited.  And  from  the  adjudicated  cases 
we  are  equally  convinced  that  such  intent  and  purpose 
transgresses  no  rule  of  law. 

n.  Appellant's  second  contention  is  that  even 
though  Mrs.  Brown  took  only  a  life  estate  under  her 
husband's  will,  she  was  authorized  to  sell  or  dispose  of 
the  real  estate  for  any  purpose  within  her 
or  Devise. ^*^*  discretion,  without  restriction  as  to  the  man- 
ner, mode  or  object  of  such  disposition.  To 
sustain  this  contention  appellant  cites  Priest  v.  McFar- 
land,  262  Mo.  1.  c.  236,  and  Dunbar  v.  Sims,  222  S.  W. 
1.  c.  839.  The  Priest  case  is  to  be  distinguished  from  the 
case  at  bar  in  this,  to- wit:  In  that  case  the  evidence  tend- 
ed to  show  that  two  children  of  the  deceased,  who  were 
grantees  under  a  deed  made  by  the  widow,  with  the  res- 
ervation of  a  life  estate,  had  paid  a  consideration  of 
$6,000  ip  cash,  had  accounted  to  their  mother  for  rents 
accruing  from  the  property  and  had  provided  her  with 
support  and  maintenance  until  her  death,  while  in  this 
case  the  expressed  consideration  for  the  deed  under  con-  . 
sideration  was  *'one  dollar  and  other  valuable  consider- 
ations," with  no  showing  of  any  further  consideration 
outside  of  the  agreement  of  appellant  to  keep  and  care 
for  Harriett  Brown,  which  was  not  proven  to  have  been 


Digitized  by 


Google 


Vol.  290]  OCTOBER  TERM,  1921.  417 

Cook  V.  Higgins. 

carried  out.  And,  to  offset  the  latter  consideration,  the 
evidence  is  uncontroverted  that  appellant  was  supported 
by  Mrs.  Brown  and  received  from  her  approximately 
$4,000  in  cash,  in  addition  to  a  favorable  contract  of 
tenancy.  The  Priest  case  was  decided  en  banc,  by  a 
divided  opinion  of  four  to  three,  with  Brown,  J.,  who 
concurred  in  the  result,  stating:  **I  am,  however,  con- 
vinced that  the  widow  was  not  authorized  by  the  will 
to  give  away  the  land  of  the  testator'^  (Italics  ours), 
which  would  seem  to  be  the  practical  result  in  the  instant 
case,  were  the  deed  to  defendant  to  be  sustained.  The 
case  of  Dunbar  v.  Si^s,  supra,  is  not  in  point. 

To  concur  in  appellant  *s  view,  it  would  be  necessary 
to  construe  the  will  as  giving  Mrs.  Brown  the  power  of 
absolute  and  unlimited  conveyance  by  sale,  gift,  testa- 
mentary disposition,  or  other  method  of  transfer,  or,  in 
effect,  an  absolute  estate  in  fee  simple,  which  we  have 
just  said  was  not  the  intention  of  the  testator.  This  is 
not  our  conception  of  the  purpose  and  object  of  the  testa- 
tor or  of  the  law  applicable  to  the  case.  In  Tallent  v. 
Fitzpatrick,  253  Mo.  10,  where  the  will  of  the  deceased 
created  a  life  estate  in  the  testator's  wife  and  a  remain- 
der in  his  children,  ^*with  full  power''  in  her ^^ to  sell  at 
any  time  any  or  all  of  my  real  estate  and  convey  the 
same  by  good  and  lawful  deeds  of  conveyance  at  any  time 
she  may  think  best,, and  to  her  best  interest,"  the  widow 
executed  deeds  to  each  of  two  of  the  children,  with  a  re- 
cited consideration  of  $1,000.  The  evidence  showed  that 
no  part  of  the  consideration  was  paid,  but  did  show  that 
the  daughter,  one  of  the  grantees,  rendered  care  and  as- 
sistance to  her  mother  while  she  lived  and  surrendered  a 
$300  note  executed  to  her  husband  by  her  father;  the 
evidence  also  showed,  as  to  the  son,  the  other  grantee, 
that  after  his  father's  death  he  gave  his  mother  $200  and 
paid  the  father's  funeral  expenses  and  medical  bills,  as 
well  as  having  rendered  him  some  financial  assistance 
during  his  lifetime.  A  judgment  annulling  the  two  deeds 
was  affirmed  by  this  court  upon  the  ground  that  the  power 
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of  sale  given  the  wife  did  not  authorize  her  to  give  the 
property  to  one  or  more  of  her  children,  to  the  exclusion 
of  the  others,  nor  to  convey  the  same  in  satisfaction  of 
some  vague,  uncertain  and  unprobated  claims  against  the 
father's  estate.  Bond,  J.,  in  construing  the  will,  said, 
on  pages  16  and  18,  that  **the  life  tenant  was  restricted 
to  a  sale  and  conveyance  in  pursuance  thereof  in  the 
proper  and  legal  sense  of  the  term,  and  she  had  no  power 
to  defeat  the  remainders  by  any  other  form  of  alienation. 
.  .  .  It  is  evident  that  these  transactions  did  not  in 
any  fair  and  just  sense  meet  the  requirements  of  a  sale 
of  the  property  which  the  widow  was  authorized  to  make 
under  the  will/' 

In  another  case  where  the  devising  clause  read,  **I 
give,  devise  and  bequeath  the  residue  of  my  estate  to  my 
said  sister  Sarah  and  it  is  my  desire  that  whatever  of 
said  residue  may  be  left  undisposed  of  at  her  death  shall 
go  to  her  descendants  per  stirpes.  In  the  event  that 
I  survive  my  said  sister  Sarah,  I  give,  devise  and  be- 
queath said  residue  of  my  estate  to  her  children, '^  etc., 
.  the  court  said:  **We  think  from  the  terms  of  the  will, 
the  relationship  of  the  parties,  and  in  accordance  with 
the  foregoing  principles  of  law,  the  testatrix  by  that  in- 
strument gave  a  life  estate  to  her  sister  with  full  power 
to  dispose  of  the  property  for  her  use,  comfort  or  en- 
joyment, or  any  other  purpose  incident  to  these  ends, 
hut  tmth  no  power  to  give  it  or  will  it  away;  for  if  these 
powers  had  been  donated,  the  life  estate  would  have  been 
transformed  into  an  absolute  estate  and  the  plain  pur- 
pose of  the  testatrix  to  give  the  property  left  at  the  ex- 
piration of  the  life  estate  to  the  persons  named  in  the 
devise  over  would  have  been  set  at  naughf  (Italics 
ours).    [Burnet  v.  Burnet,  244  Mo.  491,  1.  c.  506.] 

In  another  case  under  a  deed  conveying  land  to  a 
trustee  for  the  sole  and  separate  use  and  benefit  of  the 
grantor's  wife  for  and  during  her  natural  life,  with 
power  in  the  wife  **to  s6ll,  mortgage,  encumber,  lease 
or  otherwise  dispose  of  the  same  to  such  persons  and  for 
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such  uses  and  purposes  as  she  may  at  any  time  by  writ- 
ing by  her  signed,  direct  and  appoint,"  it  was  held  that 
the  power  of  appointment  given  the  wife  did  not  create 
in  her  power  to  give  the  land  aWay  during  her  life,  either 
to  her  foster  son  by  deed  or  to  ally  other  person  or  in  any 
way,  nor  did  the  words  **or  otherwise  dispose  of"  en- 
large the  power  of  appointment  so  as  to  include  a  gift 
of  the  property.    [Garland  v.  Smith,  164  Mo.  1.] 

Upon  authority  of  the  principles  to  be  extracted 
from  these  cases,  when  considered  in  conjunction  with 
the  relationship  of  the  parties  and  their  condition  in 
life,  we  hold  that  the  power  of  disposition  given  Mrs^ 
Brown  covered  only  sales  or  transfers  for  her  personal 
uses,  comfort  and  enjoyment  and  did  not  include  gifts 
by  deed  or  will.  This  construction  harmonizes  with  the 
evident  intention  of  Richard  Brown  and  at  the  same  time 
preserves  and  subserves  the  rights  of  the  remaindermen  • 
named  in  the  will.  To  hold  as  appellant  urges  would 
transform  the  life  estate  of  Mrs.  Brown  into  an  absolute 
estate  in  fee,  thereby  defeating  the  intention  of  the  testa- 
tor and  the  limitations  over. 

III.  Appellant  next  contends  that  even  though 
Harriett  Brown  took  only  an  estate  for  life,  with  power 
to  sell  and  dispose  of  the  same  for  her  comfort  and  sup- 
port, under  the  facts  in  the  case,  her  physical 
Existing  condition  and  needs  considered,  she  properly 
to*  seu.  ^  executed  the  power  in  making  the  deed  in  con- 
troversy. To  sustain  this  point  appellant 
cites  several  cases,  among  them.  Priest  v.  McFarland, 
262  Mo.  1.  c.  235,  which  has  hereinbefore  been  distin- 
guished from  the  case  at  bar.  Hazel  v.  Hagan,  47  Mo. 
277,  and  Dunbar  v.  Sims,  222  S.  W.  838,  also  cited,  are 
beside  the  issue.  Kicketts  v.  People's  Bank,  196  S.  W. 
26,  is  distinguishable,  as  in  that  case  neither  the  questions 
of  fiduciary  relationship  or  undue  influence,  nor  any 
question  of  physical  condition  or  need  was  involved. 
This  leaves  for  consideration  only  the  case  of  Griffin  v. 
Nicholas,  224  Mo.  275,  L  c.  302,  310,  relied  upon  by  ap- 
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pellant.  While  there  is  some  similarity  of  facts  in  that 
case  with  the  one  under  review,  nevertheless,  there  is  the 
distinction  that  there  no  undue  influence  was  shown  to 
have  been  exerted  in  obtaining  the  deed  in  question,  and 
no  confidential  relation  existed  between  the  parties,  as 
appears  here.  Moreover,  the  undisputed  evidence  here 
shows  that  Mrs.  Brown,  at  the  time  of  her  death,  had  on 
hand,  represented  by  a  certificate  of  deposit,  the  sum  of 
$5,974.53  in  cash,  an  amount  ordinarily  sufficient  to  have 
comfortably  supported  and  maintained  her,  including 
the  hire  of  a  nurse  or  servant  to  minister  to  her.  Ap- 
pellant, who  was  not  even  a  blood  relative,  was  not  shown 
lo  have  any  particular  fondness  for  her,  or  any  aptitude 
or  training  for  nursing,  and  it  cannot  therefore  be  ar- 
gued, as  was  in  the  Griffin  case,  that  the  care  and  at- 
tention which  he  bestowed  upon  her  was  of  a  character 
or  kind  involving  the  elements  of  love  and  affection,  or 
ministrations  which  could,  not  be  hired. 

The  Griffin  case,  supra,  was  a  decision  en  banc,  by 
a  divided  opinion  of  four  to  three.  A  dissenting  opinion 
was  delivered  by  Lamm,  J.,  1.  c.  312  et  seq.,  in  which 
Woodson,  and  Graves,  JJ.,  concurred.  The  clause  of 
the  W'ill  there  which  is  pertinent  to  the  particular  ques- 
tion now  under  consideration  provided:  **I  give  and 
bequeath  all  the  balance  and  residue  of  my  estate  to 
my  w^ife,  Rosanna  Burlingame,  to  have  and  to  hold  and 
enjoy  for  and  during  her  natural  life,  with  full 
power  to  make  such  disposition  thereof  as  may  be  nec- 
essary for  her  comfort  and  support."  (Italic  ours.) 
The  majority  opinion  of  the  court,  per  Valliant, 
C.  J.,  held  that  the  power  to  sell  rested  in  the  discretion 
of  Mrs.  Burlingame,  the  court  saying  on  that  point,  1. 
c.  309,  310:  *'We  do  not  mean  to  say  that  if  she  was 
recklessly  or  fraudulently  wasting  the  estate  the  court 
could  not  interpose  to  restrain  her,  but  until  a  showing 
is  made  to  justify  the  chancellor  in  laying  his  hands  on 
her  the  disposal  of  the  property  is  in  her  discretion." 
Contra,  the  minority  opinion  held  that  the  power  to  sell 
hinged  upon  the  necessity  of  a  conveyance  for  Mrs. 
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Burlingame's  comfort  and  support,  such  power  being 
based  upon  whether  a  sale  was  reasonably  necessary. 
In  considering  that  feature,  Lamm,  J.,  said  at  pages  336, 
338:  *'In  some  cases  the  intent  of  the  testator,  gathered 
from  his  language,  puts  the  right  of  decision  solely  in 
the  widow  and  she  is  given  directly  or  by  implication 
uncontrolled  judgment  and  discretion.  But  the  use  of 
such  language  in  this  will  is  industriously,  avoided  and 
testator  left  the  power  of  disposition  to  hinge  upon  the 
existence  of  a  fact,  viz.,  the  necessity  for  her  own  com- 
fort and  support,  not  that  she  might  deem  it  so  or  want 
it  so  for  by-ends.  .  .  .  The  comfort  and  support 
mentioned  did  not  mean  fanciful  conceits,  whims  or  ex- 
travagances. The  words  import  a  reference  to  her  needs 
and  manner  of  living.  Whether  the  contingency  actual- 
ly happened  which  would  uphold  the  conveyance,  became, 
therefore,  a  matter  of  judicial  determination  upon  the 
evidence.  That  evidence  has  been  set  forth  at  such  length 
as  to  preclude  any  necessity  of  repetition,  and  we  on- 
nounce  our  conclusion  to  be  that  the  contingency  did  not 
happen,  ergo,  the  deed  cannot  stand.  .  .  .  We  do 
not  hold  that  under  her  husband  ^s  will  the  widow  was 
compelled  to  go  into  court  f^r  power  to  sell.  .  .  . 
She  had  power  to  sell  under  the  will.  But  her  power 
was  coupled  with  a  limitation  and  must  be  based  on  the 
existence  of  a  fact,  to-wit,  that  the  sale  was  reasonably 
necessary  for  her  comfort  and  support..  We  find  the 
fact  to  the  contrary."  With  the  minority  view^  as  above 
set  forth  we  agree,  and,  in  that  particular,  we  think  the 
majority  opinion  in  GriflSn  v.  Nicholas,  supra,  should  be 
disapproved.  Accordingly,  applying  to  the  instant  case 
the  principle  which  seems  to  us  to  be  the  correct  one,  we 
are  constrained  to  hold,  upon  all  the  evidence  in  the  case, 
the  financial  status  and  physical  condition  and  needs  of 
Harriett  Brown  considered,  that  a  conveyance  to  ap- 
pellant of  the  land  in  question  was  not  reasonably  neces- 
sary for  the  comfort  and  stipport  of  Mrs.  Brown,  a  limi- 
tation which  was  by  implication  coupled  with  the  power 
of  sale  given  her,  and  the  deed  in  issue  should  not  be 
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upheld  on  that  ground.     [Scheldt  v.  Crecelius,  94  Mo. 
322;  Hull  V.  Culver,  34  Conn.  403.] 

It  seems  to  us  that  the  doctrine  which  should  be 
applicable  under  the  particular  conditions  here  is:  That 
where  the  personal  property  of  the  estate  is  suflScient 
to  comfortably  support  the  widow,  who  by  will  is  given 
a  life  estate  with  power  to  dispose  of  real  estate,  and 
with  a  remainder  over,  no  sale  of  the  real  estate  is  con- 
tenaplated  until  the  personalty  is  exhausted,  and  a  con- 
veyance thereof  by  her  prior  thereto  cannot  be  supported. 
By  this  we  do  not  mean  that  the  life  tenants  should  be 
in  a  condition  of  immediate  want,  but  it  should  appear 
that  the  raising  df  additional  money  had  become  rea- 
sonably necessary.  And  as  giving  countenance  to  this 
doctrine  we  find  authority  in  Hull  v.  Culver,  34  Conn. 
403;  Morford  v.  Dieflfenbacker,  54  Mich.  593;  Parks' 
Admr.  v.  Missionary  Society,  62  Vt.  19,  and  Minot  v. 
Prescott,  14  Mass.  496. 

IV.  It  is  next  contended  by  appellant  that  there 
was  no  fiduciary  relationship  existing  between  him  and 
Mrs.  Brown  at  the  time  of  or  prior  to  the  execution  of 
the  deed  in  controversy,  as  argued  by  respond- 
ErtattSf  ^^*®»  ^^^  *^^*  there  was  no  undue  influence 
exercised  in  obtaining  the  deed,  as  charged  by 
respondents.  These  questions  seems  to  us  to  transcend 
in  importance  practically  all  others  presented  in  the  com- 
prehensive briefs  of  counsel  and  a  proper  consideration 
thereof  calls  for  a  review  of  the  evidence  in  the  case 
bearing  thereon. 

The  testimony  shows  that  appellant  lived  in  the 
house  with  Mrs.  Brown,  assisted  her  in  various  ways 
as  has  been  hereinbefore  mentioned,  waited  upon  her  at 
times  at  night,  aided  her  in  transacting  her  business  at 
the  bank  at  Asbury,  Missouri,  made  out  her  checks,  took 
her  to  town  frequently  and  assisted  her  in  selling  poultry, 
butter,  eggs,  etc.,  and  looked  after  the  work  on  the  farm. 
The  entire  evidence  tends  to  show  that  she  relied  largely 
upon  appellant  to  take  care  of  her  and  had  confidence 
in  him. 
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Prom  the  latter  part  of  1916  up  until  the  time  of 
her  death  Mrs.  Brown  suffered  much  pain  and  gradually 
became  more  feeble.  In  December,  1916,  being  ill,  she 
employed  Miss  Amy  E.  Currey,  a  nurse,  who  remained 
with  her  about  a  month.  Miss  Currey  testified  on  be- 
half of  respondents,  that  Mrs.  Brown  suffered  constant 
pain,  so  much  so  that  her  mind  ** wasn't  strong;"  that 
she  frequently  talked  of  ending  her  life  because  of  the 
■pain;  that  she  told  her  that  appellant  come  to  her  (Mrs. 
Brown)  poor,  but  that  ** after  he  got  fixed  up  he  neglected 
and  didn't  care  for  me;"  that  Mrs.  Brown  on  several 
ocassions  stated  that  appellant  contracted  personal  debts 
which  she  had  to  pay ;  that  while  she  was  at  the  Brown 
home  appellant  was  gone  the  greater  part  of  the  time 
and  that  Mrs.  Brown  complained  of  being  left  alone, 
especially  at  night ;  that  frequently  appellant  and  Mrs. 
Brown  would  go  into  another  room,  appellant  closing 
the  door,  and  hold  a  conversation,  after  which  Mrs. 
Brown  would  tell  her  (Miss  Currey)  that  appellant  was 
after  her  to  deed  him  her  home,  Mrs.  Brown  saying,  ^*I 
will  not  do  it.  He  is  constantly  after  me  to  do  it  and  he 
will  leave  me  unless  I  sign  this  deed  over;"  that  more 
than  once  appellant  said  to  her  (Miss  Currey)  that 
'* Auntie"  (referring  to  Mrs.  Brown)  **has  promised  to 
deed  her  place  to  me  and  if  she  don't  sign  up  I  will  not 
stay;"  and  that  appellant  objected  to  the  children  of 
Mary  Elizabeth  Cook,  the  daughter,  coming  to  visit  Mrs. 
Brown  and  to  her  giving  James  Brown,  the  son,  any 
money. 

Dr.  Coleman,  a  physician  who  visted  Mrs.  Brown 
professionally  on  January  30,  1916,  November  3,  1916, 
January  16,  1917,  and  March  20,  1917,  testified,  for  re- 
spondents, that  in  January,  1916,  **  owing  to  the  long 
siege  she  had  had  with  this  paralytic  condition"  he  did 
not  consider  Mrs.  Brown  ^*  capable  of  transacting  any 
business;"  that  when  he  called  on  her  on  January  17, 
1917,  he  condition  **was  very  bad,"  that  she  was  in 
constant  misery  with  pain  in  her  back  and  spine,  that 
it  was  necessary  to  *'give  her  something  so  she  might 
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have  rest  day  or  night,''  that  her  mental  condition  was 
^*very  bad"  and  that  he  did  not  then  consider  her  '* cap- 
able of  transacting  any  business  at  all." 

Mrs.  James  Brown,  widow  of  the  epileptic  son  here- 
inbefore mentioned,  testified  that  she  had  visited  Har- 
riett Brown  ''most  every  day"  since  Richard  Brown 
had  died,  remaining  all  day  at  times;  that  Mrs.  Brown 
began  to  decline  in  health  about  the  middle  of  December, 
1916;  that  there  were  ''days  she  didn't  know  anything;'* 
that  she  had  seen  her  ' '  when  she  was  in  such  agony  she 
didn't  know  who  she  was;"  that  "one  minute  she  would 
say  she  would  do  so  and  so,  and  the  next  minute  do  some- 
thing else." 

Ola  and  Oscar  Cook,  daughter  and  son  of  Mary 
Elizabeth  Cook,  and  two  of  the  plaintiffs  herein,  testi- 
fied that  in  November  and  December,  1916,  and  in  Janu- 
ary, 1917,  they  had  each  separately  visited  Mrs.  Brown, 
their  grandmother,  at  which  times  she  was  suffering 
much  pain  in  her  back  and  head,  that  she  was  in  con- 
stant misery  and  was  at  times  '*out  of  her  head." 

Five  witnesses,  who  had  either  worked  on  the  Brown 
farm  or  had  visited  at  the  home,  testified  for  appellant 
to  the  effect  that  Mrs.  Brown's  mental  condition  was 
good  and  that  she  seemed  capable  of  taking  care  of  her 
afl5airs.  Dr.  Barson,  who  called  on  her  once  at  her 
home  "the  latter  part  of  1916"  and  for  about  a  week  in 
the  hospital  at  Webb  City  "the  first  part  of  1917,"  testi- 
fied that  her  physical  condition  was  poor,  but  that  her 
mental  condition  "seemed  all  right"  and  that  as  far 
as  he  could  see  "she  was  perfectly  rational." 

A  stipulation  between  counsel  as  to  the  testimony 
which  Dr.  Herbert  Smith,  who  was  at  the  time  of  the 
trial  in  the  service  of  the  United  States  Government  at 
Ft.  Riley,  Kansas,  would  have  given  if  present,  showed 
that  he  visited  Mrs.  Brown  daily  at  the  hospital  at  Pitts- 
burg, Kansas,  from  March  10,  1917,  to  March  19,  1917, 
during  which  time  she  was  "normal  and  alert  mentally 
and  fully  understood  everything  that  was  transpiring, " 
but  that  beginning  with  March  19th  her  physical  condi- 
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tion  grew  worse  and  she  *' began  to  show  signs  of  de- 
lirium and  gradually  declined  physically  and  mentally 
thereafter  until  her  death.'' 

Mra  Ida  Kendall,  a  cousin  of  Mrs.  Brown,  testified 
for  appellant  that  some  time  after  appellant  Higgins  had 
come  to  live  with  Mrs.  Brown,  he  (Higgins)  had  brought 
Mrs.. Brown  to  visit  her,  at  which  time  Mrs.  Brown,  iii 
the  course  of  conversation,  had  said  that  *4f  Mr.  Higgins 
stayed  with  her  and  done  as  well  as  he  had  done,  he  would 
get  the  farm."  A  statement  to  similar  effect  was  also 
testified  to  by  Minis  Kendall,  husband  of  Ida  Kendall,  by 
Mrs.  Thoda  \Hunt,  who  lived  three-fourths  of  a  mile  from 
the  Brown  place  and  frequently  visited  Mrs.  Brown,  and 
by  Harve  Smith,  who  worked  for  appellant  on  the  Brown 
farm.  Thp  record  does  not  disclose,  with  any  degree  of 
accuracy,  just  when  these  statements  were  made  to  the 
several  parties  testifying  thereto. 

With  respect  to  the  execution  of  the  deed  to  appel- 
lant the  evidence  shows  that  on  January  9,  1917,  appel- 
lant carried  Mrs.  Brown  up  to  the  law  office  of  Mr.  J.  H. 
Bailey,  an  attorney,  at  Carthage,  Missouri,  and  at  that 
time  and  place  Mr.  Bailey  drew  the  deed  and  read  it  to 
her,  as  she  could  neither  read  nor  write.  The  consider- 
ation recited  in^tha  deed,  as  has  been  said,  was  **one 
dollar  and  other  valuable  considerations."  There  was 
no  showing  that  after  the  execution  of  the  deed  appellant 
did  anything  towards  keeping  or  caring  for  Mrs.  Brown, 
as  was  contemplated  by  the  clause  making  it  incumbent 
upon  him  to  do  so  to  maintain  the  validity  and  binding 
effect  of  the  deed.  As  far  as  the  record  discloses  the 
relations  of  the  parties  remained  the  same  as  before  the 
deci  was  made.  Guy  Wells  and  W.  H.  Miller,  who  were 
called  in  by  Mr.  Bailey  to  witness  the  deed,  both  testified 
that  in  their  opinion  Mrs.  Brown  seemed  capable  of  look- 
ing after  her  affairs. 

While  the  foregoing  evidence  shows  a  sharp  conflict 
as  to  the  condition  of  Mrs.  Brown's  mind  in  the  latter 
part  of  1916  and  the  Spring  of  1917,  there  remain  certain 
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outstanding  facts  which  are  not  controverted,  to-wit: 
That  she  was  old  and  feeble,  and  from  December,  1916, 
on,  was  in  verj^  bad  health,  suffering  severe  pain;  that 
she  had  even  spoken  of  taking  her  own  life  because  of  her 
suffering;  that  she  lived  in  the  same  house  with  appellant 
and  depended  much  upon  him  to  look  after  her  welfare 
and  affairs;  and  that  appellant  carried  her  into  the  office 
of  the  attorney  to  have  the  deed  to  him  drawn  and  exe- 
cuted. 

As  has  been  held,  it  is  the  duty  of  this  court,  in  an 
equity  ease,  to  weigh  the  evidence  and  reach  its  own  con- 
clusion, after  giving  due  consideration  and  deference  to 
the  conclusion  reached  by  the  trial  chancellor.  [McFar- 
land  V.  Brown,  193  S.  W.  800;  Givens  v.  Ott,  222  Mo.  395; 
Cohron  V.  Polk,  252  Mo.  1.  c.  281.] 

(a)  In  considering  the  question  as  to  whether  or  not 
a  fiduciary  relationship  existed  between  appellant  and 
Mrs.  Brown,  we  have  examined  all  of  the  authorities  cited 
by  learned  counsel  for  appellant  and  find,  with  one  ex- 
ception, that  the  grantee  in  the  deed  attacked  was  a  son, 
a  daughter,  a  brother,  a  sister,  or  some  other  blood  rel- 
ative of  the  grantor,  and  that  the  conveyance  was  made 
out  of  affection  in  return  for  the  faithful  and  loving  per- 
formance of  kind  and  dutiful  attentidhs.  It  was  never 
intended  that  services  of  that  character  should  be  penal- 
ized and  it  is  only  when  these  **  natural  sentiments  have 
been  prostrated  to  unnatural  and  selfish  ends  that  the 
law  interposes  to  protect  the  victim.''  [Sinnett  v.  Sin- 
nett,  201  S.  W.  1.  c.  889.]  But  in  the  present  inquiry, 
appellant  was  no  blood  relative  and  the  services  per- 
formed by  him  were  more  in  the  nature  of  the  fulfillment 
of  a  contractual  obligation  which  he  had  incurred  in  be- 
coming a  tenant  of  Mrs.  Brown.  There  was,  however, 
established  between  him  and  Mrs.  Brown  a  relation  of 
intimacy  which  enabled  him,  if  so  disposed,  to  influence 
her.  He  lived  in  the  same  house  with  her,  largely  looked 
after  her  wants  and  attended  to  or  assisted  her  in  her 
business  affairs.     However  disinterested  his  attentions 
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and  ministrations  may  have  been,  they  served  to  give  him 
a  power  over  Mrs.  Brown  possessed  by  no  one  else.  Fur- 
thermore, in  view  of  her  physical  infirmity  she  was  great- 
ly dependent  upon  him  in  practically  all  things,  which 
dependency  in  turn  led  her  to  rely  upon  him  and  repose 
confidence  in  him.  We  are  accordingly  of  the  opinion, 
and  so  hold,  that  a  fiduciary  relation  did  exist  between 
appellant  and  Mrs.  Brown.  [Ennis  v.  ^umham,  159  Mo. 
494;  Martin  v.  Baker,  135  Mo.  495;  McClure  v.  Lewis,  72 
Mo.  314;  Ryan  v.  Eyan,  174  Mo.  279;  Mo  wry  v.  Kettering, 
204  Mo.  173;  Byrne  v.  Byrne,  250  Mo.  632.] 

(b)  A  fiduciary  relation  being  established,  the  pre- 
sumption of  law  follows,  under  the  conditions  here  pres- 
ent, that  the  deed  to  appellant  was  the  result  of  undue 

influence  exercised  by  him,  and  the  burden  de- 
]^kieiica.       volved  upon  him  to  show  that  such  influence 

was  not  exercised.  [Comet  v.  Comet,  248  Mo. 
184;  Dingman  v.  Romine,  141  Mo.  466;  Sittig  v.  Kersting, 
223  S.  W.  742;  McClure  v.  Lewis,  72  Mo.  314;  Mowry  v. 
Norman,  204  Mo.  173;  Smith  v.  Williams,  221  S:  W.  360; 
Ennis  v.  Bumham,  159  Mo.  494.] 

As  tending  to  establish  that  appellant  did  not  in- 
fluence Mrs.  Brown  to  make  the  deed  to  him  there  was  the 
testimony  of  four  witnesses  to  the  effect  that  Mrs.  Brown 
had  frequently  said  that  ''if  Mr.  Higgins  stayed  with  her 
and  done  as  well  as  he  had  done,  he  would  get  the  farm.'' 
W.  H.  Miller,  who  witnessed  the  deed  to  appellant,  also 
testified  on  behalf  of  appellant  as  follows: 

''Q.  Were  you  in  the  oflSce  when  this  old  lady  was 
brought  in  I    A.    Yes,  sir. 

''Q.  How  was  she  brought  int  A.  She  was  carried 
in  by  a  young  man. 

''Q.  Do  you  know  this  young  man?  A.  I  know  him 
when  I  see  him,  yes. 

*'Q.  Were  you  present  and  did  you  hear  the  con- 
versation had  with  the  old  lady  at  the  time  the  deed  was 
made!    A.    Yes,  sir. 
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'*Q.  State  as  near  as  you  can  recollect  what  was 
said  by  her  at  the  time.  A.  She  said  she  wanted  to  deed 
this  property  to  this  young  man.  He  had  been  good  to 
her  and  kind  to  her  and  she  wanted  to  do  that  much  for 
him.  He  had  looked  after  her  and  was  going  to  look 
after  her  for  the  rest  of  her  days.  It  was  something  to 
that  effect." 

To  combat  this  evidence  there  was  the  testimony  of 
Miss  Currey,  tne  nurse,  who  had  attended  Mrs.  Brown 
at  her  home,  as  follows : 

'*Q.  I  will  ask  you  to  state  whether  or  not  you  ever 
saw  Mr.  Higgins  and  Mrs.  Brown — whether  they  held 
conversations  about  the  house  there-  Did  they  hold  con- 
versations about  the  house  ?  A.  Yes,  sir ;  they  held  con- 
versations, but  they  went  into  another  room  and  shut 
the  door.    I  heard  nothing. 

^^Q.    Who  shut  the  door?    A,    Mr.  Higgins. 

*'Q.  State  whether  or  not  after  these  conversations 
took  place,  whether  Mrs.  Brown  said  anything  to  you 
about  what  the  subject  of  the  conversation  was  she  held 
with  Mr.  Higgins?    A.    She  called  him  'Willie.' 

*'Q.  Referring  to  Mr.  Higgins?  A.  Yes,  sir;  that 
is  his  name.  Willie  was  constantly  after  her  to  give  her 
home  and  place  to  him;  deed  it  to  him,  and  she  says,  *I 
will  not  do  it.  He  is  constantly  after  me  to  do  it,  and  he 
will  leave  me  unless  I  sign  this  deed  over. ' 

**Q.  How  often  did  Mrs.  Brown  make  those  state- 
ments to  you,  Miss  Currey  ?  A.  .  It  was  very  often  she 
made  those  statements ;  I  can 't  count  the  times,  because, 
as  I  said,  she  was  weak-minded  and  he  was  gone  so  much 
and  left  the  work  it  agitated  her  to  6ome  extent.  She 
was  very  worried  with  him  all  the  time,  because  we  had 
to  constantly  find  someone  to  look  after  the  stock  and 
care  for  the  stock. 

''Q.  When  she  would  make  those  statements  to  you 
about  him  wanting  her  to  leave  the  premises  to  him, 
state  whether  or  not  it  was  after  they  had  had  these 
private  conferences  behind  closed  doors!  A.  Yes,  sir; 
it  was. 
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*^Q.    That  was  very  often!    A.    Yes,  sir. 

'*Q.  What  was  the  mental  condition  of  Mrs.  Brown 
during  this  particular  period  that  you  were  staying 
there  and  when  this  conversation  occurred!  A.  Her 
mental  condition  seemed  to  be  always  the  same. 

*^Q.  What  w&s  that!  A.  She  was  suffering  such 
acute  pain  all  the  time. 

'^Q.  Was  she  strong  or  weak-minded!  A.  Her 
mind  wasn't  strong.  She  was  what  I  call  a  very  weakr 
minded  woman.    She  was  hard  to  please  at  times.    .    . 

**Q.  I  will  ask  you  whether  or  not  you  ever  heard 
Mr.  Higgins  threaten  to  leave  there  or  any  conversation 
relative  to  him  leaving  there  unless  Mrs.  Brown  did  as 
he  wanted  her  to  do!  A.^  Well,  Willie  told  me  if — 
*  Auntie  Vis  what  he  called  her — He  said,  *  Auntie  has 
promised  to  deed  her  place  to  me  and  if  she  don't  sign 
up  I  will  not  stay.' 

'*Q.  Was  that  more  than  once!  A.  Yes,  that  was 
more  than  once." 

To  be  considered  in  connection  with  the  question 
confronting  us,  there  was  also  the  testimony  for  respond- 
ents as  to  the  infirm  physical  condition  of  Mrs.  Brown, 
her  intense  suffering  from  pain,  and  her  resultant  weak- 
ened mentality,  between  December,  1916,  and  the  time 
the  deed  was  executed,  as  hereinbefore  adverted  to. 

In  passing  upon  the  question  of  undue  influence, 
as  was  said  in  Dingman  v.  Romine,  141  Mo.  1.  c.  474,  475, 
*^the  relationship  of  the  parties  to  each  other,  the  mental 
condition  of  the  person  whose  act  is  in  question,  and  the 
character  of  the  transaction,  should  be  taken  into  con- 
sideration. If  the  relation  of  confidence  and  trust  be- 
tween the  parties  to  the  transaction  exists ;  if  the  mind 
of  the  one  nominally  acting  is  weak  and  susceptible,  and 
if  the  transaction  results  beneficially  to  the  person 
charged,  and  detrimentally  to  the  person  in  whose  name 
the  act  was  done,  a  presumption  of  undue  influence  is 
raised,  and  the  burden  is  placed  on  the  one  claiming  the 
'  benefit  of  the  transaction  to  prove  that  the  act  was 
voluntary  and  no  unfairness   was  used.     Indeed,  the 
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presence  of  the  relation  of  confidence  and  trust  alone 
is  generally  sufficient  to  raise  a  presumption  of  undue 
influence. "  And  the  undue  influence  need  not  be  proven 
by  direct  or  positive  testimony,  but  it  is  sufficient  if  it 
is  shown  by,  or  can  be  inferred  from,  the  facts  and  cir- 
cumstances in  evidence.  [Mowry  v.  Norman,  204  Mo. 
1.  c.  193.]  Nor  is  it  required  that  the  influence  be  ex- 
erted at  the  particular  time  of  the  execution  of  the  in- 
strument attacked,  but  it  is  sufficient  if  it  be  shown  that 
the  influence  had  been  acquired  previously  and  operated 
at  the  time  of  the  making  of  the  document.  [Mowry 
V.  Norman,  supra.] 

Applying  these  principles  to  the  case  at  bar,  we  find 
an  enfeebled  old  lady,  seventy-five  years  of  age,  help- 
less and  depending  upon  appellant,  who  was  young  and 
vigorous,  for  care  and  attention.  They  had  lived  under 
the  same  roof  for  over  three  years  in  close  relationship. 
Her  mind  and  will,  by  reason  of  long  suffering  and  age, 
were  unequal  in  strength  to  appellant's,  leaving  an  in- 
viting field  for  undue  influence.  Fearful  of  having  no 
one  to  care  for  her  during  the  last  few  years  of  her  life, 
she  deeded  appellant  her  farm,  upon  condition  that  he 
live  with  her,  keep  and  care  for  her  during  the  remain- 
der of  her  life,  this  condition  being  the  only  real  con- 
sideration for  the  conveyance.  From  the  evidence  in- 
troduced by  plaintiffs  it  appears  that  appellant  was  con- 
tinually after  the  old  lady  to  deed  him  the  place,  threaten- 
ing to  leave  her  unless  she  did  so.  True,  this  was  in  a 
measure  rebutted  by  testimony  for  appellant  to  the  ef- 
fect that  slje  had  previously  expressed  the  intention  of 
deeding  him  the  place  if  he  continued  to  remain  with  her 
and  do  as  well  as  he  had  done,  and  that  the  deed,  when 
executed,  was  signed  voluntarily  as  a  reward  for  appel- 
lant's good  treatment  of  her  in  the  past  and  his  agree- 
ment to  care  for  her  in  the  future.  However,  when  we 
consider  all  the  evidence  in  the  case — the  fact  that  appel- 
lant himself  carried  Mrs.  Brown  up  to  the  office  of  the 
attorney  who  drew  the  deed ;  that  she  then  had  approxi- 
mately $6,000  in  cash,  or  sufficient  to  have  supported  her 
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for  several  years;  that  appellant  subsequently  received 
approximately  $4,000  of  this  $6,000  as  a  gift,  leaving  her 
with  nothing  but  a  bare  agreement  to  keep  and  care  for 
her  during  the  remainder  of  her  life,  no  part  of  which 
agreement  appears  to  have  been  carried  out;  that  by 
these  operations  appellant  received  practically  all  of  the 
estate  left  by  Richard  Brown  and  the  remaindermen 
under  his  will  were  cut  out,  we  are  forced  to  the  con- 
clusion that  the  deed  in  question  was  procured,  either 
directly  or  indirectly,  through  the  undue  influence  of  ap- 
pellant. [Martin  v.  Baker,  135  Mo.  495 ;  Ennis  v.  Burn- 
ham,  159  Mo.  494;  McClure  v.  Lewis,  72  Mo.  314;  Ding- 
man  V.  Romine,  141  Mo.  466;  Cadwallader  v.  West,  48 
Mo.  483;  Price  v.  Meade,  207  S.  W.  695.]  This  being 
true,  and  being  suflBciently  decisive  to  vitiate  the  deed  to 
appellant,  it  is  unnecessary  for  us  to  consider  the  further 
questions  of  adequacy  of  consideration  for  the  convey- 
ance and  mental  capacity  of  Mrs.  Brown  to  make  the  deed, 
presented  by  appellant. 

V.  Appellant  finally  urges  that  the  court  erred  in 
limiting  the  testimony  of  appellant,  individually,  to 
matters  and  things  occurring  subsequent  to  the  appoint-* 
ment  of  the  administrator  of  the  estate  of 
coM^ncv  Harriett  Brown,  deceased,  and  cites  the  case 
^*  of  Griffin  V.  Nicholas,  224  Mo.  1.  c.  288,  289, 
in  support  of  such  contention.  In  this  we  are  unable  to 
agree.  Section  4652,  Revised  Statutes  of  1899  (Sec. 
5410,  R.  S.  1919),  upon  which  the  ruling  in  Griffin  v. 
Nicholas,  supra,  was  based,  provides,  inter  alia,  that 
''in  actions  where  one  of  the  original  parties  to  the  con- 
tract or  cause  of  action  in  issue  and  on  trial  is  dead,  or 
is  shown  to  the  court  to  be  insane,  the  other  party  to 
such  contract  or  cause  of  action  shall  not  be  admitted  to 
testify  either  in  his  own  favor  or  in  favor  of  any  party 
to  the  action  claiming  under  him.''  In  that  case  the  con- 
.  tract  under  consideration,  which  had  been  executed  by 
a  person  then  deceased,  was  held  not  to  be  in  issue,  nor 
the  cause  of  action.    The  plaintiffs  therein  were  not  ask- 
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ing  to  have  the  same  enforced  6r  performed.  The  real 
controversy  was  over  a  deed  executed  by  the  deceased  in . 
pursuance  of  the  contract.  Such  being  the  case,  the 
court  held  that  defendants,  who  were  parties  to  the  con- 
tract, were  not  disqualified  as  witnesses  to  prove  the 
contract,  which  was  held  to  be  **a  mere  inducement  or 
circumstance  leading  up  to  the  deed.''  Here,  however, 
there  is  the  distinction  that  the  deed  under  consideration 
is  the  actual  matter  in  issue  and  as  to  which  there  must 
be  a  finding.  Therefore,  the  deed  being  the  subject  of 
the  cause  of  action,  Mrs.  Brown  the  grantor  being  dead, 
and  appellant  being  '*the  other  party"  to  the  cause  of 
action  within  the  meaning  of  the  statute,  we  are  of  the 
opinion  that  the  trial  court  committed  no  error  in  limit- 
ing the  testimony  of  appellant  to  transactions  occurring 
subsequent  to  the  appointment  of  the  administrator  of 
Mrs.  Brown's  estate.  [Chapman  v.  Dougherty,  87  Mo. 
617;  Leeper  v.  Taylor,  111  Mo.  312;  Weiermueller  v. 
Scullin,  203  Mo.  466;  Smith  v.  Smith,  201  Mo.  533,  1.  c. 
547;  Goodale  v.  Evans,  263  Mo.  219, 1.  c.  229.] 

After  fully  reviewing  the  entire  record,  and  after 
liaving  given  the  usual  deference  to  the  conclusions  of 
the  trial  chancellor,  who  had  a  better  opportunity  to 
judge  as  to  the  credibility  of  the  witnesses  and  the 
weight  to  be  given  their  evidence,  we  see  no  good  reason 
to  interfere  with  the  result  rea'ched.  The  judgment  is 
accordingly  affirmed. 

All  concur;  James  T.  Blair,  C,  J.,  and  Walker,  J,, 
in  paragraphs  4  and  5  and  the  result,  and  David  E.  Blair, 
J.,  in  paragraphs  1,  4,  and  5  and  the  result. 
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WILLIAM  M.  RUSK  v.  W.  W.  WEST  et  ux.,  Appellants. 

In  Baao»  November  30,  1921. 

1.  QXTIETING  TITLE:  No  Title  in  Plaintiff:  Possession  by  Defend- 
ant.- In  a  suit  to  quiet  title  a  judgment  cannot  be  rendered  in  be- 
half of  a  plaintiff  who  shows  no  paper  title  and  has  never  at  any 
time  been  in  possession;  but  tts  between  him  and  a  defendant  in 
possession  who  shows  no  paper  title,  the  defendant  has  the  better 
title  and  judgment  should  be  for  him. 

2.  :  Title  By  Limitations:  Land  Not  Claimed.  Where  the  claim- 
ant to  land  brought  suit  to  quiet  title,  basing  his  title  on  ten 
years'  adverse  possession,  and  describing  the  land  claimed  as  south 
and  west  of  a  certain  creek,  he  acquired  no  title  to  seven  acres  lying 
north  of  said  creek,  and  a  decree  which  did  not  describe  the  land 
north  of  the  creek  did  not  vest  him  with  the  paper  title;  and  the 
fact  that  other  persons  were  in  possession  at  the  time  he  brought 
suit  and  had  been  for  years  indicates  that  he  did  not  claim  said 
seven  acres. 

3.  — — -^ — :  Boundaries:  Adverse  Possession.  Where  the  owner  of  a 
twelve-acre  tract  claimed  to  own  an  adjoining  seven-acre  tract, 
took  possession  of  it,  fenced  it,  cultivatea  it  herself  or  collected 
the  rents  from  tenants,  and  its  boundary  was  marked  by  a  creek, 
which  was  recognized  by  an  established  survey  as  the  boundary, 
and  there  was  no  dispute  about  the  boundary,  and  she  held  sucli 
possession  for  thirteen  years,  her  conduct  shows  a  claim  of  title 
and  that  there  was  no  misapprehension  as  to  the  true  line;  and  it 
is  immaterial  whether  she  thought  the  seven  acres  a  part  of  her 
twelve  acres  or  not,  if  she  in  fact  claimed  title  to  the  seven-acre 
tract. 

4. :  :  Law  Case:  Findings  of  Court:  Contrary  to  Evi- 
dence. Where  the  trial  court  in  an  action  at  law  to  try  title,  upon 
motion  of  defendant  made  a  finding  of  facts,  to  the  effect  that  there 
was  no  adverse  possession  by  defendant  or  those  under  whom  he 
claims,  and  that  finding  does  not  discredit  the  witnesses,  but 
overlooks  written  documents  and  the  force  of  its  own  findings, 
the  judgment  will  be  reversed,  as  not  sustained  by  the  evidence. 

5.   : — :  :   Claim  of  Ownership.     Where  lands  were 

sold  in  partition  in  1879,  and  among  other  lands,  twelve  acres  in  the 
south  forty  of  an  eighty  was  set  apart  to  the  widow,  and  seven 
200  Mo.— 28 
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acres  in  the  north  forty,  separated  from  the  twelve-acre  traet  by 
a  creek,  was  sold,  but  not  described  in  any  of  the  deeds  conveying 
the  balance  of  intestate's  lands  so  sold,  and  she  took  possession 
of  the  seven-acre  tract,  fenced  it,  cleared  it  where  clearing  was 
needed,  and  farmed  or  rented  it  for  nearly  forty  years,  the  bound- 
ary line  between  it  and  the  twelve-acre  tract  being  shown  by  es- 
tablished surveys,  and  every  act  of  hers  was  an  act  of  an  owner, 
which  the  witnesses  say  she  all  the  time  claimed  to  be,  and  further 
say  that  she  was  claiming  title,  not  to  a  mere  supposed,  but  to  a 
known  and  acknowledged,  true  line,  the  purchaser  of  her  interest 
is  th6  true  owner,  and  the  findinjd^  of  the  trial  court  that  her  long 
possession  was  not  under  claim  of  title  or  ownership  is  not  sus- 
tained by  the  evidence;  for,  the  title  having  once  ripened  in  her, 
others  who  claim  through  deeds  from  other  co-parceners  ac- 
quired no  title. 

Appeal   from  Boone   Circuit  Court. — Hon.   David  B. 
Harris,  Judge. 

Reversed  and  remanded. 

Harris  d  Price  for  appellants. 

(1)  Plaintiff  must  prove  his  ease,  that  is,  that  he 
has  fee  simple  title,  and  having  admittedly  no  possession 
he  must  prove  a  record  title.  Until  plaintiff  shows  a 
fee  simple  title  prima-facie,  he  cannot  complain  of  weak- 
ness of  defendant's  title.  Wheeler  v.  Land  Co.,  193  Mo. 
279 ;  Stewart  v.  Lead  Co.,  200  Mo.  281 ;  Gardner  v.  Robin- 
son, 208  Mo.  605;  32  Cyc.  1372;  5  R.  C.  L.  p.  675.  (2) 
Plaintiff^s  proof  does  not  establish  any  record  title  to 
the  tract  in  dispute,  nor  any  other  valid  claim.  (3) 
Defendants  and  plaintiff  and  their  predecessors  were 
not  adjoining  proprietors  and  this  is  therefore  not  the 
ordinary  case  of  a  mutually  mistaken  boundary  line. 
(4)  Defendants'  possession  for  forty  years  ripened  in- 
to an  absolute  title,  and  the  adverse  character  of  the 
possession  is  not  affected  by  the  absence  of  dispute  or 
question  as  to  the  boundary,  nor  by  the  absence  of  verbal 
declarations  of  ownership,  the  law  presuming  an  adverse 
holding  where  there  is  no  evidence  to  the  contrary. 
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Brummell  v.  Harris,  148  Mo.  443;  1  R:  C.  L.  pp.  686, 
707.  (5)  Possession  even  though  having  its  inception 
in  a  mistake  may  nevertheless  be  adverse,  if  the  possessor 
treats  the  land  as  his  own  and  asserts  exclusive  dominion 
over  it.  Hamilton  v.  West,  63  Mo.  93;  Cole  v.  Parker, 
70  Mo.  372;  Mather  v.  Walsh,  107  Mo.  231;  Milligan  v. 
Pritts,  226  Mo.  197. 

Ralph  T.  Finley  for  respondent. 

(1)     The  evidence  shows  a  record  title  in  plaintiff. 

(a)  In  suits  to  try  title  under  Section  2535,  it  is  not 
necessary  for  plaintiff  to  show  title  against  the  whole 
world  from  a  common  source,  but  it  is  sufficient  that 
he  show  a  better  title  from  a  common  source,  than 
defendant.  Graton  v.  Land  Co.,  189  Mo.  322;  Dixon  v. 
Hunter,  204  Mo.  382;  Williams  v.  Sands,  251  Mo.  147. 

(b)  Throughout  the  trial  it  was  conceded  that  the  plain- 
tiff was  the  adjoining  owner.  The  only  issue  made  by 
defendant  was  as  to  his  claim  of  title  by  adverse  pos- 
session, as  against  plaintiff  }ind  his  grantors.  Under 
such  conditions  the  court  was  justified  in  decreeing  title 
in  the  plaintiff.    January  v.  Harrison,  199  S.  W.  937. 

(c)  The  description  in  the  sheriff's  deed  to  W.  P. 
March  and  in  the  deed  from  P.  M.  Gordon  to  Rector 
are  sufficient  to  support  the  decree  of  title  as  against 
the  defendant,  when  taken  in  connection  with  the  other 
deeds  in  the  chain  of  title  and  with  the  situation  of  the 
parties  and  parol  testimony.  Hammond  v.  Johnston, 
93  Mo.  198;  18  C.J.  280,  sec.  249.  (d)  If  the  description  in 
any  of  plaintiff's  deeds,  particularly  in  the  deed  from 
P.  M.  Gordon  to  Rector  (Conveyance  6)  is  defective,  the 
court  had  power  to  vest  title  in  the  plaintiff,  under  the 
general  prayer  of  the  petition.  Trigg  v.  Trigg,  192  S. 
W.  1015.  (e)  The  description  in  the  petition  in  the 
Powler  partition  suit  being  in  the  wrong  range,  and  the 
sheriff's  deed  to  W.  P.  March  containing  a  vague  de- 
scription, the  suits  to  perfect  title,  conveyances  12,  26  and 
27,  describing  all  of  the  east  half  of  the  northeast  quarter 
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lying  north  and  south  of  Silvers  Fork  Creek,  effectually 
perfected  the  title,  such  suits  being  in  strict  conformity 
to  the  statute.  ,R.  S.  1909,  sees.  1776,  2535;  Funsch  v. 
Stevenson,  223  S.  W.  593.  (f)  The  decrees  to  perfect 
title,  based  on  orders  of  publication  against  unknown 
parties,  are  as  binding  upon  defendants  as  in  the  case 
of  other  judgments  ^md  cannot  be  collaterally  attacked. 
Shemwell  v.  Betts,  264  Mo.  270;  Hambel  v.  Lowry,.264 
Mo.  181;  Downing  v.  Anders,  202  S.  W.  299;  Abington 
V.  Townsend,  271  Mo.  614-617.  (2)  The  defendant's 
evidence  was  insuflScient  to  show  title  by  adverse  posses- 
sion, (a)  In  a  suit  to  try  title,  wherein  no  equitable 
issues  are  involved,  the  finding  of  facts  by  a  court  sitting 
as  a  jury  is  conclusive  on  appeal.  Dowd  v.  Bond,  199 
S.  W.  954;  Chilton  v.  Nickey,  261  Mo.  242;  St.  Louis 
Union  Tnist  Co.  v.  Hill,  223  S.  W.  434.  (b)  There  is 
no  presumption  of  hostility  or  claim  from  mere  posses- 
sion. Davis  V.  Alexander,  183  S.  W.  563;  Corrigan  v. 
Early,  183  S.  W.  575;  Ware  v.  Cheek,  201  S.  W.  848. 
(c)  The  possession  of  Susan  P.  Reid,  who  entered  pos- 
session of  her  land  adjoining  that  of  her  brother,  im- 
mediately following  the  partition  suit,  if  she  really  waa 
in  possession  of  the  tract  in  dispute,  waa  evidently  of  a 
friendly  nature,  and  there  is  nothing  in  the  record  to 
show  a  change  in  its  character,  (d)  Both  Susan  P. 
Reid  and  W.  F.  March  have  made  deeds  to  the  tract  in 
question,  as  late  as  1899,  to  parties  under  whom  the  plain- 
tiff claims,  in  which  they  expressly  deeded  all  of  the 
land  lying  south  of  Silvers  Fork  Creek,  except  the  twelve 
acres  set  off  to  Susan  P.  Reid.  Such  deeds  distinctly 
negative  a  claim  of  title,  and  possession  of  defendant 
and  his  grantors  cannot  be  adverse  without  a  change 
in  the  character  of  the  possession  after  the  making  of 
such  deeds.  2  C.  J.  143, 144;  Norton  v.  Kowazek,  193  S. 
W.  560;  Real  Estate  Co.  v.  Keleher,  214  S.  W.  961;  Rot- 
tink  V.  Nagle,  275  Mo.  200;  In  re  37th  St.  in  K.  C,  195 
S.  W.  554.  (e)  The  burden  was  on  defendant  to  show 
that  his  possession  and  that  of  his  grantors  was  ad- 
verse, even  though  the  plaintiff  should  admit  or  the 
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court  find  that  defendant  and  his  grantors  have  been 
in  possession  for  many  years.  Spicer  v.  Spicer,  249  Mo. 
596. 

-  GRAVES,  J.— Suit  to  quiet  title  to  forty  acres  of 
land  in  Boone  County.  Petition  is  in  ordinary  form. 
Defendants  are  husband  and  wife.  The  land  to  which 
plaintiff  avers  that  he  is  the  owner  in  fee  is  the  north- 
eajst  quarter  of  the  northeast  quarter  of  Section  14,  Town- 
ship 50,  of  Range  13.  Defendant  W.  W.  West  alone 
answered.  His  answer  is  (1)  that  *'he  has  full  and  com- 
plete title  by  limitations  to  7.07  acres  off  of  the  south- 
east corner  of  the  northeast  quarter  of  the  northeast 
'quarter  of  Section  14,  in  Township  50  of  Range  13,  in 
Boone  County,  Missouri,  said  land  being  more  partic- 
ularly described  by  Survey  Number  5854,  which  appears 
of  record  in  Book  J  at  page  63  of  the  Survey  Records  of 
Boone  County,  Missouri,  and  is  in  possession  thereof;" 
(2)  that  plaintiff  had  full  knowledge  of  defendant's 
title,  and  when  and  how  he  acquired  it,  and  of  its  exact 
nature  and  character,  and  (3)  that  the  said  defendant 
is  the  owner  in  fee  simple  of  the  said  7.07  acres  of  land 
above  described,  and  that  the  defendant  and  those  un- 
der whom  he  claims  have  been  in  the  open,  notorious, 
exclusive  and  continuous  possession  of  the  same,  claim- 
ing to  be  the  owner  thereof,  for  more  than  ten  years 
last  past  before  the  institution  of  plaintiff's  suit  here- 
in. He  then  asks  that  title  be  determined,  and  the  title 
to  this  small  tract  of  7.07  acres  be  decreed  to  be  in 
him. 

The  reply  had  better  speak  for  itself,  and  reads: 
'*Now  comes  the  plaintiff  and  for  his  reply  to  de- 
fendant's amended  answer  herein  denies  each  and  every 
allegation  therein  contained. 

''And  further  replying,  the  plaintiff  states  that  he 
claims  title  to  the  real  estate  described  in  the  petition 
and  amended  answer  herein  under  one  William  M.  Oliver, 
by  mesne  conveyances  from  said  Oliver;  that  on  or  about 
November  26,  1912.  said  William  M.  Oliver  filed  suit  in 
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the  Circuit  Court  of  Boone  County,  Missouri,  to  try, 
ascertain  and  determine  the  title  to  said  real  estate, 
which  suit  is  entitled  William  M.  Oliver,  Plaintiff,  against 
The  Unknown  Heirs,  Devisees,  Consorts  and  Alienees  of 
John  McDonald,  Deceased,  And  Others,  and  in  which  suit 
said  land,  with  other  land,  was  particularly  described; 
that  the  defendants  in  said  suit  embraced  all  persons 
under  whom  the  defendant  claims  or  might  claim  title 
to  said  real  estate,  and  their  unknown  heirs,  devisees, 
consorts  and  alienees,  and  that  the  defendant  herein  was 
in  truth  and  in  fact,  as  well  as  law,  a  party  defendant 
to  said  suit;  that  service  was  duly  obtained  on  said  de- 
fendants in  said  action  by  publication;  that  thereafter, 
on  March  14,  1914,  at  the  January  term,  1914,  of  said 
court,  said  cause  was  duly  and  regularly  heard  by  said 
court,  and  a  decree  declaring  and  perfecting  the  title  to 
said  real  estate  in  said  William  M.  Oliver  was  duly  ren- 
dered and  entered  by  said  court,  which  decree  is  final 
and  binding  on  all  parties  concerned,  including  the  de- 
fendant herein. 

*'And  further  replying  the  plaintiff  states  that  on 
January  11,  1913,  after  the  institution  of  said  suit,  he 
acquired  the  title  of  said  William  M.  Oliver  and  has  since 
been  and  is  the  owner  in  fee  simple  of  said  land;  that 
the  defendant  ha^  actual  knowledge  of  the  pendency  of 
said  suit,  as  well  as  constructive  knowledge  thereof,  and 
has  actual  knowledge  of,  the  rendition  of  said  decree  at 
or  about  the  time  the  same  was  rendered  and  never  filed 
any  action  in  said  court  to  review  the  same,  and  same 
has  now  become  final  and  absolute  by  virtue  of  the  stat- 
ute in  such  cases  made  and  provided,  by  reason  of  which 
facts  the  defendant  is  estopped  to  set  up  any  defense 
herein  against  the  title  of  the  plaintiff  to  said  land,  and 
said  former  suit  has  finally  settled,  adjudicated  and  de- 
termined the  title  to  said  real  estate. 

**  Wherefore,  having  fully  replied,  the  plaintiff  prays 
judgment  in  accordance  with  the  prayer  of  his  petition.** 

Jury  was  waived  and  upon  trial  before  the  court,  a 
judgment  was  entered  decreeing  title  in  plaintiff  for  all 
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the  land  in  the  petition  described,  and  defendant  has 
appealed. 

I.  Of  the  knotty  little  problems,  the  instant  case  is 
one,  but  when  boiled  down  the  issues  are  really  but  two. 
Remembering  that  it  is  a  law  case  pure  and  simple,  under 
the  pleadings,  the  findings  of  the  trial  judge  upon  the 
questions  of  fact,  if  supported  by  substantial 
Ad^tionai  evidence,  must  stand.  Neither  the  plaintiff 
nor  his  predecessors  in  title  (if  he  has  title) 
have  been  in  possession  of  this  tract  of  seven  ac^^es  in- 
volved herein.  By  this  we  mean,  since  the  death  of  the 
man  who  is  the  admitted  common  source  of  title.  This 
admitted  common  source  of  title  is  Joseph  S.  Fowler, 
who  died  in  about  1878.  The  two  real  questions  are :  (1) 
in  view  of  the  fact  that  neither  plaintiff  nor  his  im- 
mediate grantors  have  ever  been  in  the  possession  of 
this  land,  did  plaintiff  make  out  a  paper  title  thereto, 
and  (2)  if  he  has  made  out  such  paper  title,  has  defend- 
ant shown  title  by  adverse  possession.  The  trial  court 
found  against  the  defendant  on  his  claim  under  a  rather 
peculiar  finding  of  facts.  The  court  also  found  for  plain- 
tiff presumably  on  a  paper  title  from  the  common  source. 
Appellant  contends  that  neither  finding  is  supported 
by  the  evidence.  For  convenience  of  the  discussion  we 
set  out  the  full  findings  made  by  the  trial  court,  thus : 

**This  cause  having  been  submitted  to  the  court  (sit- 
ting as  a  jury)  and  the  court  having  heard  the  evidence 
adduced  and  the  argument  of  counsel  and  being  fully 
advised  in  the  premises,  having  announced  its  conclusion, 
at  the  request  of  the  defendant  doth  make  a  finding  of 
facts  as  found  by  the  court,  which  is  ordered  filed,  to- 
wit: 

*  *  That  one  Joseph  S.  Fowler,  deceased,  is  a  common 
source  of  title  to  the  seven-acre  tract  of  land  in  contro- 
versy; that  said  Joseph  S.  Fowler  died  seized  and  pos- 
sessed of  a  considerable  body  of  real  estate  situated  in 
Boone  County,  Missouri,  including  the  northeast  quarter 
of  the  northeast  quarter  of  Section  14,  Township  50, 
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Range  13;  that  about  the  year  1878,  partition  proceed- 
ings were  instituted  in  the  Circuit  Court  of  Boone  County 
by  the  widow  Susan  P.  Fowler  and  the  heirs  for 
the  partition  of  said  lands  of  the  said  Joseph  S. 
Fowler,  deceased;  that  in  said  partition  proceed- 
ings, commissioners  were  appointed  by  said  court  to 
set  off  to  the  said  Susan  P.  Fowler  in  fee  her  dower 
rights  in  said  lands  of  the  deceased,  and  that  said  com- 
missioners did  set  off  to  the  said  Susan  P.  Fowler  certain 
described  lands,  including  a  twelve-acre  tract  described 
as  the  east  part  of  the  southeast  quarter  of  the  northeast 
quarter.  Section  14,  Township  50,  Range  13;  that  the 
balance  of  the  lands  included  in  said  partition  proceed- 
ings and  not  set  off  to  said  Susan  P.  Fowler  were  sold  in 
said  partition  proceedings  by  the  sheriff  of  Boone 
County,  Missouri;  that  the  said  seven-acre  tract  now  in 
controversy  lies,  immediately  north  of  the  north  line  of 
the  twelve-acre  tract  above  described,  and  south  and  east 
of  a  bend  of  Silvers  Fork  Creek  as  the  same  ran  in  1878 ; 
that  a  part  of  the  lands  so  set  off  to  the  said  Susan  P. 
Fowler  was  situated  immediately  east  of  the  said  seven- 
acre  tract  of  land  now  in  dispute  and  adjoining  the  same ; 
that  said  Susan  P.  Fowler  afterwards  intermarried  with 
one  Reid  and  became  known  as  Susan  P.  Reid ;  that  im- 
mediately after  said  lands  had  been  set  off  to  her  by  the 
commissioners  as  aforesaid,  the  said  Susan  P.  Fowler, 
or  Susan  P.  Reid,  entered  into  possession  of  the  lands 
so  set  apart  to  her,  and  also  at  that  time  or  soon  there- 
afterward  entered  into  possession  of  the  seven-acre  tract 
now  in  controversy  and  up  to  the  line  of  said  creek  as 
same  ran  in  1878;  that  said  creek  at  that  time  formed 
a  natural  and  convenient  boundary  on  the  north  and 
west  side  of  the  tract  or  parcel  of  ground  now  in  con- 
troversy; that  the  said  Susan  P.  Fowler,  or  Susan  P. 
Reid,  or  someone  for  her,  enclosed  said  seven-acre  tract 
by  building  a  fence  of  some  kind  along  the  south  and  east 
banks  of  said  creek,  and  thus  connecting  and  enclosing 
said  seven-acre  tract  with  the  lands  set  off  to  her  by  the 
commissioners;  that  said  Susan  P.  Fowler  or  Susan  P. 
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Reid  cleared  the  timber  from  said  seven-acre  tract  and 
cultivated  same,  and  that  she  and  those  claiming  under 
her  have  since  been  in  the  open  and  continuous  possession 
of  said  land,  cultivating  and  using  the  same  in  connection 
with  the  land  set  off  to  her  in  said  partition  proceeding; 
that  the  balance  of  the  lands  belonging  to  the  said  Joseph 
S.  Fowler  and  included  in  said  partition  proceedings, 
and  not  set  oflf  to  the  widow,  Susan-  P.  Fowler,  w^s  sold 
in  said  partition  proceedings  by  the  sheriff  of  Boone 
County,  Missouri;  that  the  description  in  said  partition 
proceedings  ^are  irregular  and  defective,  but  the  court 
finds  that  said  descriptions  were  corrected  by  later  deeds, 
and  that  subsequently  one  William  F.  March  became  the 
record  owner  of  all  the  land  formerly  owned  by  Joseph 
S.  Fowler,  deceased,  in  said  Section  14,  including  the 
seven-acre  tract  now  in  controversy  and  described  in, 
plaintiff's  petition  and  in  defendant's  answer  herein, 
except  the  lands  set  off  to  the  widow,  Susan  P.  Fowler; 
that  in  19 — ,  said  W.  F.  March  acquired  the  title  of  Susan 
P.  Reid,  subject  to  her  life  estate,  to  all  the  lands  in 
Section  14  to  which  the  said  Susan  P.  Reid  had  the  rec- 
ord title,  and  that  he  continued  in  possession  of  same, 
including  the  seven-acre  tract  now  in  controversy,  until 
his  death  in  1917,  when  his  heirs  brought  a  partition  suit 
and  had  the  land  sold  thereunder ;  that  at  said  partition 
sale,  the  defendant,  W.  W.  West,  became  the  purchaser 
and  went  into  the  possession  of  said  lands,  including  the 
seven-acre  tract  now  in  controversy,  and  is  now  in  pos- 
session of  same ;  that  the  seven-acre  tract  now  in  contro- 
versy was  not  described  and  included  in  the  petition  filed 
in  said  March  partition  suit,  nor  is  said  seven-acre  tract 
described  or  included  in  the  sheriff's  deed  to  the  de- 
fendant West  under  the  order  of  sale  in  said  partition 
proceedings. 

The  court  further  finds  from  all  the  facts  and  circum- 
stances in  evidence  that,  although  Susan  P.  Reid  re- 
mained in  possession  of  the  seven-acre  tract  now  in 
controversy  for  approximately  40  years  and  until  the 
date  of  her  death  about  three  years  ago  (the  exapt  date 
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not  being  shown  by  the  evidence),  her  possession  was  not 
under  claim  of  title ;  that  during  all  that  period  of  time, 
so  far  as  showTi  by  the  evidence,  no  question  ever  arose 
regarding  the  boundary  line  between  the  lands  of  the 
said  Susan  P.  Reid  and  the  adjoining  landowner  on  her 
north  and  west,  and  that  so  far  as  appears  from  the  evi- 
dence the  question  of  the  boundary  line  was  never  con- 
sidered or  discussed  between  said  Susan  P.  Reid  and  her 
adjoining  neighbor  and  landowner  on  the  north  of  the 
tract  now  in  controversy;  that  the  defendant  claims 
title  through  the  said  William  F.  March,  who  purchased 
the  twelve-acre  tract  from  Susan  P.  Reid  in  the  year  1899, 
subject  to  the  life  estate  of  said  Susan  P.  Reid  therein, 
but  that  in  none  of  the  deeds  conveying  said  twelve-acre 
tract  was  the  seven-acre  tract  ever  described  or  men- 
tioned ;  that,  on  the  contrary,  in  the  year  1898,  just  prior 
to  the  purchase  by  him  of  the  remainder  interest  in  said 
twelve-acre  tract,  the  said  W.  F.  March  conveyed  the 
land  lying  immediately  north  of  and  adjoining  said 
twelve-acre  tract  and  expressly  reciting  in  his  deed  that 
he  intended  to  convey  all  of  the  land  formerly  owned  by 
Joseph  S.  Fowler  in  Section  14,  Township  50,  Range  13, 
except  the  twelve-acre  tract  set  off  by  the  commissioners 
to  Susan  P.  Fowler. 

**The  court  further  finds  that  no  question  ever  arose 
regarding  the  boundary  of  said  land  and  the  ownership 
of  the  seven-acre  tract  now  in  controversy  until  plaintiff 
purchased  and  attempted  to  enter  into  possession  there- 
of shortly  prior  to  the  death  of  Susan  P.  Reid  and  less 
than  ten  years  prior  to  the  institution  of  this  suit. 

*'The  court  further  finds  that  defendant  and  those 
under  whom  he  claims  title  by  possession  have  never  paid 
any  taxes  on  said  land,  and  that  whatever  taxes  have  been 
paid  on  said  lands  or  any  part  thereof  during  the  past  ten 
years  have  been  paid  by.  plaintiff  and  those  by  and 
through  whom  he  claims  title. 

**The  court  further  finds  that  plaintiff  is  the  record 
owner  of  the  title  to  the  said  seven-acre  tract  in  con- 
troversy from  the  common  source,  and  has  the  better 
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title  from  said  common  source,  and  that  the  possession 
of  said  Susan  P.  Reid  of  the  land  in  controversy  was 
not  adverse  to  the  plaintiff  and  those  under  whom  he 
claims,  and  that  defendant  has  not  acquired  title  to  the 
land  in  controversy  by  adverse  possession.'* 

It  will  be  noted  that  the  land  in  question  is  in  the 
east  half  of  the  northeast  quarter  of  Section  14,  Town- 
ship 50,  Range  13.  In  1831  a  23.33-acre  tract  was  sur- 
veyed out  of  this  80-acre  tract.  It  was  and  is  known 
as  Survey  No.  335.  ThiQ  survey  began  at  the  northeast 
comer  of  the  80-acre  tract.  It  ran  south  on  the  east 
line  of  the  land  for  a  short  distance  of  8  chains  and  50 
links,  to  the  then  north  bank  of  Howard's  fork  of  Perche 
Creek.  It  then  ran  down  the  stream,  following  the  mean- 
derings  of  the  said  north  bank,  and  the  calls  in  the  survey 
ultimately  get  back  to  the  place  of  beginiiing.  The  plat 
reproduced  on  page  444  will  give  an  idea. 

There  are  five  tracts  within  this  80  acres  much  men- 
tioned in  the  evidence,  -and  for  convenience  we  have 
numbered  them  from  one  to  five.  No.  2  is  old  Survey  No. 
335.  The  straight  lines  mark  the  creek  bank  in  1831. 
There  was  a  survey,  No.  3854,  made  in  1918  to  get  the 
boundaries  of  the  tract  of  land  in  dispute,  which  is  No. 
5  on  the  plat  as  we  have  added  the  numbers.  The  dotted 
line  represefits  the  old  bed  of  the  creek,  as  it  appeared 
to  the  surveyor  in  making  survey  No.  3854.  In  about 
1893  the  creek  shifted  so  that  No.  5,  the  land  in  dispute, 
was  left  on  the  north  side  of  the  creek,  rather  than  south 
and  east  of  it,  as  in  1831.  In  1893  the  creek  was  practi- 
cally between  tracts  1  and  5,  as  they  appear  upon  this 
plat. 

Counsel  for  plaintiff  present  a  plat,  reproduced  on 
page  445,  which  shows  the  situation  of  what  they  denomi- 
nate as  plaintiff's  lands. 

At  this  point  in  the  facts,  it  should  be  well  to  state 
that  when  Joseph  S.  Fowler  died  he  left  a  widow,  whose 
name  was  Susan  P.  Fowler.  Partition  of  the  estate  was 
had,  and  the  widow,  Susan  P.,  was  allowed  as  her  own 
the  lands  shown  on  the  plat  of  respondent  as  12  acres 
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in  S.  E.  of  S.  E.  of  Section  14,  and  31.96  acres  west 
half  of  northwest  of  Section  13  and  others  lands.  Susan 
P.  Fowler  married  Lysander  Reid,  and  therefore  the 
name  Susan  P.  Reid  on  this  plat.  In  the  division  of  Fowl- 
er estate  this  seven-acre  tract  was  not  set  off  to  Mrs. 
Fowler,  later  Mrs.  Reid,  but  she  took  possession  of  it  in 
connection  with  the  twelve-acre  tract  and  the  other  lands 
in  Section  13,  which  were  set  off  to  her.  This  was  in 
1879.  The  seven  acres  was  to  the  north  of  her  twelve 
acres,  and  to  the  west  of  her  31.96  acre^.  The  seven 
acres  was  then  south  and  east  of  the  creek,  whereas  now 
it  is  north  of  it.  These  will  suffice  for  the  facts  for  the 
4)re8ent. 
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II.  It  is  clear  from  the  findings  nisi  that  plaintiff 
was  not  entitled  to  the  decree,  unless  he  has  shown  a 
paper  title  to  the  land  in  dispute.  He  has  never  been 
in  possession,  and  was  not  at  the  time  of  the 
TttiS**^'*  decree.  From  Fowler's  time  to  this  suit  no 
one  in  plaintiff's  line  of  title  had  ever  been 
in  possession  of  the  land  in  dispute,  unless  it  be  W. 
F.  March,  and  of  this  we  speak  later.  The  reply  indi- 
cates that  plaintiff  rests  his  paper  title  largely  on  a 
suit  to  quiet  title  brought  by  one  William  M.  Oliver  in 
November,  1912.  This  suit  was  against  **the  unknown 
heirs,  devisees,  consorts  and  alienees  of  Joseph  S.  Fowl- 
er, deceased,"  among  other  defendants.  The  decree  in 
that  case,  entered  in  March,  1913,  vest  title  in  William 
M.  Oliver  to  the  following  lands,  to-wit : 

**  Eighty  acres,  the  west  half  of  the  northeast  quarter, 
and  thirty  acres,  more  or  less,  being  all  that  part  of  the 
east  half  of  the  northeast  quarter  lying  south  and  west 
of  Silvers  Fork  Creek,  except  twelve  acres,  more  or  less, 
formerly  owned  by  Susan  P.  Reid,  described  as  follows : 
Commencing  at  the  southeast  corner  of  the  northeast 
quarter,  thence  west  24  rods,  thence  north  80  rods,  thence 
east  24  rods,  thence  south  80  rods  to  the  beginning,  all  in 
Section  14,  Township  50,  Range  13." 

The  eighty  acres  above  described  has  nothing  to  do 
with  this  case.  At  the  time  this  suit  was  brought  the 
evidence  in  this  record  shows  the  seven-acre  tract  to  be 
north  of  the  then  creek.  The  creek  was  practically  on 
the  north  line  of  the  twelve-acre  tract  at  the  institution 
of  this  suit.  Oliver  in  his  petition  based  his  claim  of  title 
on  adverse  possession,  for  ten  years,  not  otherwise.  The 
question  is  what  land  was  in  fact  covered  by  this  decree, 
conceding  that  the  decree  is  valid  for  present  purposes. 
The  question  is,  does  the  decree  of  1913,  in  favor  of 
Oliver,  cover  the  seven-acre  tract,  which  under  all  the 
evidence  in  the  record  was  not  on  the  south,  but  on  the 
north  side  of  the  creek  long  prior  to  the  institution  of  the 
suit,  and  at  the  time  of  the  institution  of  the  suit?  B 
this  action  Oliver  was  attempting  to  establish  a  recor 
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title,  instead  of  a  mere  possessory  title,  under  the  ten- 
year  Statute  of  Limitations.  .  His  petition  was  based  on 
adverse  possession  for  ten  years,  and  not  otherwise. 
When  he  asked  for  a  decree  of  title  to  the  30  acres  he 
averred  that  it  was  south  and  west  of  the  creek  in  ques- 
tion. The  land  in  dispute  was  at  this  time  (1912  and 
1913)  not  south  of  the  creek.  In  determining  what  land 
is  covered  by  this  decree,  we  must  take  the  creek  as  \i 
was  when  Oliver  brought  his  suit,  for  he  said  nothing 
in  his  petition  about  land  south  and  west  of  the  former 
bed  of  the  creek.  This  decree  of  1913,  under  all  the  evi- 
dence, iid  not  cover  the  land  in  dispute.  Rusk,  the 
plaintiff,  who  bought  in  1913,  testified  that  **the  creek 
was  approximately  on  the  north  line  of  the  S.  E.  14  of 
th<e  N.  E.  14  of  Section  14."  The  other  testimony  in  the 
case  places  this  change  in  the  creek  at  about  1893.  *  All 
the  other  testimony  shows  that  neither  Oliver  nor  any 
of  the  parties  before  him  in  his  line  of  title  had  ever 
been  in  possession  of  the  seven-acre  tract,  and  he  avers 
that  he  and  his  grantors  had  been  in  possession  of  the 
30  acres  (more  or  less)  for  more  than  ten  years.  So  that 
when  we  locate  the  creek  at  the  filing  of  Oliver's  peti- 
tion, and  at  the  date  of  his  decree,  it  is  clear  that  this 
seven-acre  tract,  now  in  dispute,  was  not  involved  in 
that  law  suit.  Another  circumstance  is  that  Mrs.  Reid 
lived  until  1917,  and  either  she  or  her  brother's  children 
(W.  F.  March's  children)  were  in  the  possession  of  the 
seven  acres,  and  the  suit  was  by  publication,  when  their 
occupancy  was  known  both  by  Oliver  and  all  of  his  pred- 
ecessors. This  only  goes  to  show  that  his  suit  was  not 
intended  to  cover  the  seven-acres.  This  is  really  im- 
material, however,  for  as  a  fact  it  did  not  so  cover,  and 
that  is  sufiicient.  This  takes  out  of  the  case  this  suit  to 
quiet  title  and  the  decree  therein. 

There  are  two  other  decrees  vesting  title,  in  the  chain 
of  title,  being  Nos.  26  and  27.  No.  26  is  the  only  one 
which  could  bind  Mrs.  Reid,  formerly  Fowler,  or  any 
Fowler  connections.  This  decree  was  in  October,  1903. 
This  suit  was  brought  in  May,  1916;  so  that  even  if  it 
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covered  the  land  in  dispute  (which  we  do  not  think  it 
does)  yet  the  alleged  adverse  possession  of  the  seven-acre 
tract  was  continued  up  to  the  .very  institution  of  this  suit, 
a  period  of  fifteen  years.  We  therefore  exclude  this  de- 
cree from  our  consideration. 

ni.  Counsel  urges  that  the  trial  court's  findings  of 
f^ct  on  the  matter  of  adverse  possession  is  not  sustained 
by  the  evidence.  In  this  we  think  they 
^^E^eS^^'*^  are  correct.  We  have  eliminated  the  sev- 
eral decrees  in  the  suits  to  quiet  title,  for 
our  own  disposition  of  the  case.  The  trial  courtfdoes  not 
seem  to  have  seriously  considered  the  suits  to  quiet  title. 
The  findings  and  judgment  are  not  predicated  thereon. 
These  findings  indicate  that  the  trial  court  tried  to  make 
out*a  paper  title  in  the  plaintiff  (a  boundless  task  under 
the  conveyances)  and  the  absence  of  adverse  possession 
in  defendant  and  his  grantors. 

*  A  few  additional  outstanding  facts  should  be  stated. 
Joseph  S.  Fowler  had  no  children,  and  this  accounts  for 
the  fact  that  tjie  widow,  Susan  P.,  got  half  the  lands.  W. 
F.  March,  who  bought  at  the  Fowler  partition  sale,  was  a 
brother  of  the  widow,  Susan  P.  (Fowler)  Reid,  who  died 
in  1917,  without  any  children.  The  widow  of  W.  R.  March 
testified  at  the  trial  in  July,  1919,  and  says  her  husband 
died  seventeen  years  previous  to  the  trial  of  the  case.  In 
the  findings  of  facts  at  one  place  it  is  said  that  March 
died  in  1917.  The  trial  court  finds  that  the  widow  Susan 
P.  Reid,  nee  Fowler,  was  in  possession  approximately 
forty  years.  In  ]-898,  Mrs.  Reid  deeded  to  W.  F.  March 
the  lands  that  she  asquired  from  the  Fowler  estate  by 
practically  the  same  description,  and  this  deed  makes  no 
mention  of  the  seven-acre  tract.  This  deed  contained  this 
express  condition: 

**The  said  Susan  P.  Reid  reserves  the  right  to  pos- 
session and  control  of  said  above  described  land  as  long 
as  she  lives  and  at  her  death  the  title  is  to  go  to  W.  F. 
March. ' ' 
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It  thus  created  an  estate  for  life  in  Susan  P.  Reid, 
and  an  estate  in  remainder  in  W.  F.  March.  March  never 
lived  to  see  the  life  estate  and  possession  ot  Mrs.  Reid ' 
terminated.  We  mention  this  to  show  that  Mrs,  Reid 
was  clinging  to  the  possession  of  whatever  she  had.  The 
plaintiff  testified  that  when  he  bought  his  land,  ^oung 
Reid  was  farming  this  seven-acre  tract  in  question,  and 
that  he  was  told  that  he  was  renting  it  from  Susan  P. 
Reid.  Upon  Mrs.  Raid's  death  in  1917  the  heirs  of  W.  F. 
March  took  possession  and  had  it  at  the  time  of  the  par- 
tition of  the  land  as  the  property  of  W.  F.  March,  de- 
ceased, at  which  partition,  defendant  was  the  purchaser, 
and  he  went  into  the  possession  of  the  seven-acre  tract 
along  with  the  other  lands  specifically  named  in  his  deed. 
His  possession  continued  until  this  suit. 

From  the  time  that  Mrs.  Reid  took  possession,  and 
fenced  this  land  in  1879,  no  person,  save  her,  has  ever 
claimed  it,  until  this  plaintiff  lodged  his  claim  shortly  be- 
fore this  suit.  There  were  divers  successive  owners  to  old 
Survey  No.  335  (which  was  neyer  owned  by  Fowler)  and 
they  lodged  no  claim  to  it.  One  witness  said  that  there 
were  two  fences  Along  this  old  channel  of  the  creek,  one 
put  there  by  Mrs.  Reid  on  her  side  of  the  creek,  and  one 
by  owners  of  old  Survey  335,  the  land  to  the  north  and 
west  of  the  seven  acres.  It  is  expressly  shown  in  the  evi- 
dence by  one  witness  that  Mrs.  Reid  claimed  this  land  as 
her  own,  and  not  as  a  part  of  her  twelve  acres.  It  is 
further  shown  by  the  son  of  the  R.  P.  Reid,  who  pur- 
chased the  land  north  of  the  creek,  that  his  father  never 
claimed  any  land  south  of  the  creek.  R.  P.  Reid  purchased 
Survey  No.  335,  the  23-acre  tract,  in  1876,  and  the  14-acre 
tract  in  1883.  That  is  to  say,  he  got  tracts  2  and  3  as  we 
have  marked  them  on  the  plat  put  in  evidence  by  defend- 
ant. This  witness  further  testifies  that  there  was  a  fence 
on  the  north  side  of  the  creek  where  the  banks  were  not 
steep  enough  to  make  a  fence.  R.  P.  Reid's  heirs  parted 
with  the  R.  P.  Reid  title  and  possession  in  1892.  No  suc- 
cessor of  R.  P.  Reid  or  his  heirs  ever  claimed  the  seven 

290  Mo.— 29 


Digitized  by 


Google 


r.y^- 


450  SUPREME  COURT  OF  MISSOURI, 

Busk  V.  West. 

a<;res,  until  plaintiff  appeared  on  the  scene.  It  is  really 
Tract  No.  5  on  the  plat,  which  is  old  Survey  No.  335, 
which  formed  the  north  and  west  boundaries  of  the  seven- 
acre  tract.  This  tract  was  in  the  possession  of  R.  P. 
Reid  from  1876  to  the  date  of  his  death,  and  until  parted 
with  ty  his  heirs  in  1892.  There  is  no  question  that  Mrs. 
Reid  took  possession  and  fenced  the  seven-acre  tract 
in  1879,  and  cleared  it  up  and  put  it  into  cultivation.  The 
son  said  that  R.  P.  Reid  never  claimed  further  than  the 
north  bank  of  the  creek.  So  from  1879  to  1892,  or  for 
more  than  ten-years  there  was  no  doubt  about  dividing 
lines.  So  when  Mrs.  Reid  fenced  and  took  possession  o^ 
the  seven-acre  tract  the  creek  ^as  not  merely  a  conven- 
ient line  between  adjoining  lands,  as  stated  in  the  findings 
of  fact,  but  it  was  the  surveyed  line  of  Survey  335,  and  a 
legally  fixed  line.  The  line  was  not  an  unknown  division 
line,  but  the  creek  was  the  known,  and  legally  established 
line,  between  old  Survey  No.  335,  and  this  tract  of  seven 
acres.  This  is  not  a  case  where  two  adjoining  proprietors 
were  imcertain  about  the  Jrue  line,  and  each  cultivated 
up  to  a  given  line,  thinking  that  it  was  the  true  line,  but 
intending  to  claim  to  the  true  line.  This  is  a  case  where 
R.  P.  Reid  purchased  under  a  deed  this  survey.  No.  335, 
of  23.33  acres,  and  where  the  survey  fixed  the  creek  as  the 
boundary  line,  which  boundary  line  at  the  creek  he  rec- 
ognized for  eleven  years  after  Mrs.  Reid  took  possession 
of  the  seven-acre  tract.  This  period  alone  would  ripen 
her  title  by  adverse  possession,  and  once  ripened  that 
title  followed  her  to  the  day  of  her  death,  when  by  virtue 
of  her  deed  to  W.  F.  March,  it  went  to  the  March  heirs. 

Nor  does  the  evidence  in  this  case  justify  the  find- 
ing of  the  trial  court  from  other  angles  of  the  evidence. 
W.  F.  March  was  the  purchaser  at  the  Joseph  S.  Fowler 
partition  sale.  Whether  he  got  title  to  this  seven  acres 
was  a  question,  but  an  immaterial  one,  for  the  purposes 
of  the  instant  matter  of  title  by  limitations.  March  got 
his  title  in  1879.  Mrs.  Reid  took  possession  in  1879. 
March  held  title  until  1883,  or  a  little  over  three  years. 


Digitized  by 


Google 


Vol.  290]  OCTOBER  TERM,  1921.  451 


Busk  V.  West. 


He  never  questioned  the  claim  of  Mrs.  Reid  to  the  seven 
acres.  March  conveyed  to  Lysander  H.  Reid  in  January, 
1883,  and  he  held  title  to  March,  1892,  or  a  little  over 
nine  years.  No  question  of  Mrs.  Reid's  possession  and 
claim  during  this  period.  It  is  true  that  Lysander  Reid 
was  the  husband,  but  during  all  this  time  the  witnesses 
say  that  Mrs.  Reid  was  farming  or  renting  the  seven 
acres.  In  1892  March  again  got  title  from  Lysander  Reid 
and  kept  it  to  February,  1899,  and  during  all  this  time 
Mrs.  Reid  was  in  possession  of  this  seVen  acres,  treating 
it  as  her  own.  The  fact  is,  that  down  through  all  the 
grantors  in  this  line  of  title,  there  has  been  no  claim  to 
this  seven  acres  by  anyone,  until  the  present  action.  We 
mention  this  line  of  the  testimony,  not  because  we  think 
it  very  material  upon  the  issues  of  title  in  Mrs.  Reid  by 
adverse  possession,  but  to  get  the  whole  surroundings. 
It  is  not  material,  because  the  only  boundary  lines  of  this 
seven-acre  tract  is  old  Survey  No.  335  on  the  north  and 
west,  and  the  twelve-acre  tract  on  the  south,  and  Mrs. 
Reid's  other  land  upon  the  east.  It  ip  upon  the  theory 
of  an  unknown  boundary  line  that  the  trial  court  went 
astray  in  holding  that  there  was  not  title  by  adverse  pos- 
session. This  case  differs  from  St.  Louis  Union  Trust  Co. 
V.  Hill,  283  Mo.  278,  223  S.  W.  434,  because  here  we  have 
a  finding  of  facts  by  the  court,  upon  motion  of  defendant. 
The  court  by  these  findings  does  not  discredit  the  wit- 
nesses, but  overlooks  written  documents,  and  the  force 
of  his  own  findings.  The  title  by  adverse  possession 
ripened  in  Mrs.  Reid,  if  at  all,  prior  to  any  of  the  alleged 
deeds  of  correction.  The  first  of  these  was  in  March, 
1892,  and  Mrs.  Reid  had  been  in  possession  since  1879, 
or  some  thirteen  years.  True  she  signed  this  deed,  but 
she  did  so  as  the  wife  of  Lysander,  and  not  as  conveying 
her  own  property  so  far  as  appears  in  this  record.  As 
said,  however,  on  the  question  of  the  ripening  of  the  title 
in  Susan  P.  Reid,  the  real  questions  are  (1)  the  bound- 
aries of  this  tract,  (2)  the  character  of  her  conduct 
showing  claim  of  title,  and  (3)  whether  there  was  in  fact 
any  misapprehension  as  to  the  true  line.    The  latter  we 
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have  answered,  supra.  As  between  R.  P.  Reid  and  Mrs. 
Susan  Reid  there  was  no  misapprehension  as  to  the  true 
line  both  on  the  north  and  the  west  of  the  seven-acre  tract. 
R.  P.  Reid  only  claimed  the  old  creek  bank  as  the  true  line, 
and  it  was  in  fact  and  law  the  true  line.  The  survey  in 
evidence  so  showed  it.  The  first  question  as  to  the  bound- 
aries has  been  answered,  supra,  so  that  the  only  remain- 
ing question  is  the  character  of  her  claim  as  shown  by 
the  evidence  and  the  findings  of  fact.    This  we  take  next. 

IV.  As  to  the  acts  of  Susan  P.  Reid,  so  far  as  shown 
by  the  evidence,  they  all  point  to  a  claim  of  title  in  the 
seven  acres.    It  is  immaterial  whether  she  thought  it  a 

part  of  her  twelve  acres  or  not,  if  she  in  fact 
ow^dfip.     claimed  title,    [Milligan  v.  Fritts,  226  Mo.  1. 

c.  197.]  The  record  evidence  does  not  show 
that  she  thought  it  part  of  the  twelve  acres.  What  is 
shown  would  indicate  that  she  knew  it  was  not  a  part  of 
the  twelve-acre  tract.  Her  twelve-acre  tract  was  marked 
off  by  the  commissioner  in  the  south  forty  of  the  eighty, 
and  the  seven-acrfe  tract  is  clearly  in  the  north  forty.  It 
suffices  to  say  that  she  took  possession  of  it  in  1879, 
fenced^  it,  cleared  it,  where  clearing  was  needed,  and 
farmed  it,  or  rented  it,  up  to  the  very  day  of  her  death. 
The  court's  findings  so  state.  Every  act  shown  by  the 
evidence  is  an  act  of  an  owner,  which  the  witnesses  say 
she  all  the  time  claimed  to  be.  The  boundary  lines  upon 
each  of  the  four  dimensions,  were  known,  and  not  un- 
known. She  was  not  claiming  title  to  a  mere  supposed 
true  line,  but  to  a  fixed  and  acknowledged  true  line.  There 
is  nothing  in  the  evidence  to  support  the  findings  of  the 
trial  court  to  the  effect  that  her  long  possession  was  not 
under  the  claim  of  title.  So  far  as  the  evidence  goes,  it 
is  to  the  effect  that  Mrs.  Reid  ''claimed''  the  land.  The 
witnesses  do  not  use  the  word  ''title,"  but  their  language 
means  as  much.  But  the  strongest  of  all  the  facts  is  that 
none  of  the  divers  owners  (during  all  these  years)  of  the 
surrounding  lands  ever  claimed  any  title  to  this  tract. 
This  comes  from  all  who  spoke  upon  the  question,  and 
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is  denied  i)y  none.  For  forty  years  her  claim  to  the  land 
was  never  questioned  by  the  adjoining  owners.  There 
is  no  substantial  evidence  in  this  record  tending  to  show 
that  the  title,  to  this  tract  by  limitations,  had  not  ripened 
in  Mrs.  Reid  by  the  year  1890,  at  least.  Once  it  ripened 
in  her  it  continued.  The  plaintiff  could  not  have  a  title 
in  the  face  of  this  title,  although  his  deeds  may  run 
regular,  a  matter  of  grave  dispute. 

When  Mrs.  Reid  died,  at  least  an  interest  in  it  passed 
to  the  heirs  of  her  brother,  W.  F.  March^  This,  pn  the 
theory  that  her  deed  to  March  for  an  estate  in  remainder 
did  not  specifically  cover  the  seven  acres.  The  heirs 
went  into  possession  in  1917,  and  after  the  partition  of 
the  W.  F.  March  lands  in  1918,  the  present  defendant, 
the  purchaser  at  that  sale,  took  and  held  the  same  lands 
that  Mrs.  Reid  had  held  from  1879,  including  this  seven 
acres.  Measuring  the  acts  of  Mrs.  Reid  by  the  rules 
governing  cases  of  title  by  adverse  possession,  such  acts 
meet  the  requirements  of  the  most  stringent  rules.  These 
acts  are  found  by  the  court. 

The  quantum  and  character  of  proof  required  in 
cases  where  one  co-tenant  claims  adversely  to  the  others 
is  greater  than  in  any  other  claims  of  adverse  possession. 
[Allen  V.  Morris,  244  Mo.  357;  Nickey  v.  Leader,  235 
Mo.  1.  c.  43  et  seq.]  The  proof  in  this  case  even  meas- 
ured up  to  the  stringent  rule  In^ cases  of  a  co-tenant  claim- 
ing adversely  to  the  other  co-tenants. 

The  first  alleged  deed  of  correction  was  made  in 
1892,  but  Mrs.  Reid's  acts  and  conduct  toward  this  land 
continued  as  before,  and  so  continued  until  1917  when 
she  died.  There  was  no  substantial  proof  to  sustain  the 
trial  court's  ruling  to  the  effect  that  Mrs.  Reid  had  not 
acquired  this  title  by  adverse  possession.  This,  from 
the  finding  of  facts  made,  when  construed  in  the  light 
of  the  written  documents.  She  was  in  possession  when 
plaintiff  bought,  and  continued  for  four  years,  or  until 
her  death.  Even  plaintiff  did  not  attack  her  possession 
in  her  lifetime.  We  have  ignored  the  alleged  paper  title 
claimed  by  plaintiff,  because  if  Mrs.  Reid  acquired  the 
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title  by  adverse  possession  as  early  as  1890,  which  she 
did,  that  title  breaks,  even  in  the  f aqe  of  a  perfect  chain 
of  record  title.  A  casual  examination  leads  us  to  serious- 
ly doubt  the  alleged  perfect  chain  of  a  paper  title  in 
plaintiff,  but  this  alleged  title  we  shall  not  further  dis- 
cuss. ' 

V.  Just  where  the  exact  legal  title  to  the  seven 
acres  is  at  this  time  may  be  a  question.  W.  F.  March 
was  a  brother  of  Mrs.  Reid.  When  Mrs.  Reid  died  in 
1917,  the  title^to  the  seven  acres  was  in  her,  as  was  the 
possession  up  to,  and  prior  to  her  death.  Mrs. 
j^^^'y  j^j^  j^^^  j^Q  children,  nor  did  she  have  a  hus- 
band, so  far  as  the  record  runs.  March 's  heirs 
would  at  least  have  some  legal  interest  in  the  seven 
acres,  in  addition  to  mere  possession,  and  held  such  pos- 
session until  the  partition  sale  of  the  W.  F.  March  lands, 
at  which  sale  the  defendant  was  the  purchaser,  and  de- 
fendant took  the  possession  theretofore  held  by  the 
March  heirs  and  Mrs.  Reid.  These  heirs  or  some  of 
them  testified  in  his  behalf.  Defendant  has  succeeded 
to  the  possession  of  the  March  heirs,  and  they  had  and 
held  the  possession  of  Mrs.  Reid.  Plaintiff  has  never 
been  in  possession.  Under  the  facts  appearing  in  this 
record,  the  judgment  for  plaintiff  cannot  be  sustained, 
because  there  are  no  substantial  facts  su&taining  it.  As 
between  the  two,  the  defendant  having  the  possession 
had  the  better  title,  and  the  judgment  should  have  been 
for  him  as  against  plaintiff. 

The  judgment  is  therefore  reversed,  and  the  cause 
remanded  to  be  disposed  of  in  accordance  with  the  views 
expressed  herein.  All  concur,  except  James  T.  Blair, 
C.  J.,  who  dissents. 
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LOUISE  M.  GRIFFITH  v.  CONTINENTAL  ( 
TY  COMPANY,  Appellant. 

In  Banc,  November  30,  1921. 

1.  ACOIDENT  INSTJBANCE:  Suicide:  Borden  of  Proof: 

Where  the  petition  alleged  that  the  insured's  death 
caused  through  *' purely  accidental  means  by  acciden 
out  of  a  window"  and  the  answer  averred  that  his  deal 
to  suicide  and  self-destruction,"  the  burden  was  on 
to  prove  that  insured's  death  was  accidental;  and  tl 
an  instruction  for  plaintiff  declaring  that  the  burden 
fendant  to  prove  by  a  preponderance  of  the  evidenc( 
insured  intentionally  threw  himself  from  the  window 
tent  and  purpose  of  killing  himself"  and  the  refusin;E 
defendant  declaring  that  **  before  plaintiff  can  recovi 
have  proven  by  the  preponderance  or  greater  weight 
dence  that  the  death  of  the  insured  was  due  to  accid 
and  unless  she  has  so  proven  the  jury  will  return  a 
defendant"  was  error  against  defendant,  the  issue  whetl 
death  was  accidental  or  the  result  of  an  act  intentionally 
exceedingly  difficult  to  determine  under  the  facts.  The 
on  the  plaintiff  to  show  by  the  greater  weight  of  the  e 
the  insured  came  to  his  death  by  accidental  means,  ai 
the  refusal  of  defendant's  instruction  was  error;  and  f 
no  burden  upon  defendant,  under  the  pleadinjgs,  since 
was  in  effect  a  general  denial,  to  show  in  what  ma 
what  means  the  insured  came  to  his  death,  whether  b 
otherwise,  the  giving  of  plaintiff's  instruction  was  lil 
against  defendant. 

2.  INSTBTJCTION:  Error  Against  Defendant:  Waiver  by  I 
imizing  Bequest.  Where  the  court  by  an  instructioi 
plaintiff  and  by  refusing  one  asked  by  defendant  had 
placed  the  burden  of  proof  upon  defendant,  it  will  n 
that  defendant  waived  its  right  to  complain  by  aBkinj^  a: 
another  instruction  declaring  that  defendant  was  not 
prove  the  issue  beyond  a  reasonable  doubt,  for,  under  i 
stances,  it  did  not  invite  the  error,  but  yielding  unde: 
the  theory  of  the  trial  court,  did  the  best  it  could 
the   erroneous  instruction   already  given. 
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Appeal  from  St.  Louis  City  Circuit  Court. — Hon.  Gran- 
ville Hogan,  Judge. 

Revebsed  and  kemanded. 

Jones,  Hocker,  Sullivan  &  Angert  for  appellant. 

(1)  Presumption  against  suicide  vanishes  when  the 
evidence  comes  in.  Brunswick  v.  Ins.  Co.,  278  Mo.  154, 
213  S.  W.  50.  (2)  In  an  action  on  an  accident  policy, 
defended  on  the  ground  of  suicide,  the  burden  of  proof 
is  on  the  plaintiff  to  prove  accidental  death.  Brunswick 
V.  Ins.  Co.,  278  Mo..  154,  213  S.  W.  50;  Laessig  v.  Ins. 
Co.,  169  Mo.  280;  Whitlatch  v.  Casualty  Co.,  149  N.  Y. 
45. 

Kinealy  <&  Kinealy  for  respondent. 

(1)  Where  death  by  bodily  injury  suffered  through 
external  and  violent  means  is  fully  established  by  direct 
evidence,  the  inference  that  it  was  either  accidental  or 
intentional  inevitably  arises.  Brunswick  v.  Ins.  Co.,  278 
Mo.  154,  213  S.  W.  45.  (2)  Suicide  is  self-destruction 
through  an  intentional  act  done  with  the  intent  of  causing 
death.  Adkins  v.  Ins.  Co.,  70  Mo.  27.  (3)  Where  the 
question  is  whether  a  death  was  accidental  or  suicidal, 
the  burden  of  proof  is  upon  the  party  claiming  suicide. 
Reynolds  v.  Casualty  Co.,  274  Mo.  83;  Brunswick  v. 
Ins.  Co.,  278  Mo.  154,  213  S.  W.  45;  Andrus  v.  Bus. 
Men's  Ace.  Assn.,"  223  S.  W.  70.  (4)  Where  a  defend- 
ing insurance  company  claims  a  death  is  within  one  of 
the  exceptions  of  the  policy  the  burden  of  proof  is  upon 
it  to  so  show.  1  C.  J.  497,  tit.  Ace.  Insurance;  Fetter 
V.  Fid.  &  Cas.  Co.,  174  Mo.  256;  Meadows  v.  Life  Ins. 
Co.,  129  Mo.  76;  Beile  v.  Protective  Assn.,  155  Mo.  App. 
629.  (5)  A  party  may  not  complain  of  an  instruction 
which  is  in  harmony  with  one  given  at  his  own  request. 
Christian  v.  Ins.  Co.,  143  Mo.  460;  Lange  v.  Railway, 
218  Mo.  458;  Gordon  v.  Park,  219  Mo.  600;  Tranbarger 
V.  Railroad,  250  Mo.  46. 
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EA6LAND,  C. — This  is  a  suit  on  a  policy  of  insur- 
ance issued  by  defendant,  whereby  it,  among  other  things, 
insured  Harry  C.  Griffith  against  death  suffered  through 
personal  bodily  injury  effected  directly  and  independ- 
ently of  all  other  causes  through  external,  violent  and 
purely  accidental  means.  It  contained,  however,  this 
stipulation:  *^If  the  insured  shall  sustain  loss  of  life  by 
suicide  or  self-destruction,  while  either  sane  or  insane, 
and  such  loss  of  life  shall  result  within  ninety  days  of 
the  injury  causing  it,  the  company  will  pay  one- tenth 
of  said  principal  sum."  The  policy  is  dated  July  8, 1910, 
and  by  reason  of  accumulations  therein  provided  for, 
through  annual  renewals,  the  amount  payable  under  it  in 
1919  in  case  of  the  insured's  death  through  accidental 
means  was  $15,000.  The  plaintiff  is  the  beneficiary  named 
therein. 

The  petition  after  alleging  the  execution  of  the  policy 
and  its  provisions  as  above  indicated,*except  that  it  made 
no  reference  to.  the  stipulation  relating  to  suicide,  stated 
^'that  thereafter  on  the  21st  day  of  April,  1919,  the  said 
Harry. C.  Griffith  received  personal  bodily  injury  effected 
directly  and  independently  of  all  other  causes  through 
external,  violent  and  purely  accidental  means,  by  acci- 
dentally falling  out  of  a  window  of  a  room  on  the  second 
floor  of  the  St.  Louis  Baptist  Hospital  ...  to  the' 
ground  beneath,  whereby  .  .  .he  suffered  concus- 
sion and  hemorrhage  of  the  brain;  (and)  that  as  a  direct 
result  of  his  said  injuries  the  said  Harry  C.  Griffith 
died  on  April  22,  1919.'' 

The  answer  admitted  the  execution  of  the  policy,  in 
the  terms  and  of  the  tenor  alleged,  and  the  death  of 
'  Griffith,  but  denied  the  other  allegations  of  the  petition. 
It  further  averred  that  the  death  of  Griffith  was  due  to 
suicide  and  self-destruction;  that  the  policy  stipulated 
that  in  such  event  the  defendant's  liability  should  be 
$1,500  and  no  more;  and  that  it  brought  into  court  and 
thereby  tendered  that  sum. 

Plaintiff  filed  a  general  denial  by  way  of  reply. 
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Plaintiff's  evidence  in  chief  tended  to  show  the  facts 
as  follows :  On  April  16,  1919,  the  insured  was  taken  to 
the  City  Hospital  in  the  city  of  St.  Louis,  suffering  from 
a  gun-shot  wound.  Three  days  later  his  wife  had  him 
removed  to  the  St.  Louis  Baptist  Hospital.  He  was  as- 
signed Room  18  on  the  second  jfloor  of  the  building.  This 
was  a  small  room,  eight  feet  wide  by  twelve  feet  long, 
with  a  window  in  the  north  end  overlooking  a  brick  pave- 
ment immediately  below.  The  door  was  in  the  south  end 
of  the  room,  and  the  bed  sat  with  the  head  against  the 
west  wall.  Nurse  Bridges  was  regularly  in  charge  of  this 
floor,  but  on  Sunday  night,  April  20,  about  eleven  o'clock, 
she  went  downstairs  for  night  lunch,  and  during  her 
absence  her  floor  was  taken  charge  of  by  Miss  Sidney 
Bell,  a  nurse  in  charge  of  an  upper  floor.  When  Miss 
Bridges  left,  Griflfith  was  in  bed  with  the  door  of  his 
room  open,  but  whether  the  lower  sash  of  the  window  was 
up  or  down  is  uncertain  fyom  the  evidence,  and  Miss  Bell 
was  at  a  desk  in  the  hall  on  the  second  floor.  A  bell  on 
the  upper  floor,  of  which  she  was  regularly  in  charge, 
called  her  upstairs  shortly  after  Miss  Bridges  went  to 
lunch.  She  answered  this  call,  and  when  she  came  back 
to  the  second  floor  the  door  of  Griffith 's  room  was  closed. 
She  opened  the  door  and  found  him  dressed  in  a  bathrobe 
sitting  in  a  chair  smoking  in  front  of  the  window,  the 
lower  sash  of  which  was  raised.  She  stood  in  the  door- 
way and  asked  him  to  go  back  to  bed.  He  refused,  say- 
ing that  he  wanted  to  smoke  and  could  not  do  it  in  bed. 
She  said  that  if  he  would  go  back  to  bed  she  would  raise 
his  head  and  he  could  then  smoke,  but  he  said  no,  that 
it  choked  him.  She  stepped  inside  the  room  and  still  in- 
sisted upon  him  going  back  to  bed,  and  he  continued  to  ^ 
refuse,  and  asked  her  to  go  out  and  close  the  door,  as  it 
created  a  draft.  When  she  stepped  into  the  room  Grif- 
fith got  up  out  of  his  chair  and  turned  facing  her  with 
his  back  to  the  window,  and  upon  his  still  refusing  to  re- 
turn to  bed  she,  in  her  own  words,  started  over  to  '^set 
him  in  the  bed  and  he  sat  out  of  the  window.''  She  ran  to 
him  and  grabbed  hold  of  his  bathrobe  as  he  went  out, 
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and  he  reached  up  his  hands  towards  her.  She  then  let 
go  of  the  bathrobe  and  got  him  by  the  ankle  and  held 
him  there  for  a  time  with  his  body  dangling  down.  While 
in  that  position  she  saw  two  men  across  the  street  and 
called  to  them  to  knock  on  the  basement  windows  of  the 
hospital  to  call  the  other  nurses.  One  of  the  men  tried 
to  climb  up  on  a  lower  window  and  reach  him,  but  Miss 
BelPs  strength  giving  away  she  let  go  her  hold  on  Grif- 
fith's ankle  and  he  fell  to  the  pavement  below,  suffering 
fractures  of  his  .jaw  bone  and  a  hemorrhage  of  the  brain. 
He  was  immediately  picked  up  and  carried  back  to  his 
room  in  the  hospital,  where  he  died  from  the  injuries  re- 
ceived from  the  fall,  in  the  early  hours  of  Tuesday,  April 
22. 

Defendant's  evidence  tended  to  show  that  Griffith 
was  suffering  from  tuberculosis  and  on  that  account 
despondent;  that  he  had  previously  threatened  self-de- 
struction because  of  his  physical  condition ;  that  the  gun- 
shot wound  that  was  the  occasion  fpr  sending  him  to  the 
hospital  was  intentionally  self-inflicted ;  that  owing  to  the 
width  of  the  window  sill  and  the  limited  height  to  which 
the  lower  sash  was  raised,  he  could  not,  by  sitting  down 
in  the  window,  or  by  attempting  to  do  so,  have  fallen 
through  j;he  opening  without  a  voluntary  effort  on  his 
part  directed  to  that  end ;  and  that  having  failed  in  his 
previous  effort  at  self-destruction,  he  intentionally  **sat 
out  of  the  window"  for  the  purpose  of  ending  his  life. 

In  rebuttal,  plaintiff  introduced  evidence  tending  to 
controvert  that  of  defendant. 

Among  others',  the  court  gave  at  plaintiff's  instance 
the  following  instruction: 

*^1.  The  court  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  that  on  or  about  the  2l8t  day  of 
April,  1919,  Harry  C.  Griffith  fell  out  of  a  window  in  a 
room  on  the  second  floor  of  the  St.  Louis  Baptist  Hospital 
to  the  ground  below  and  that  he  thereby  sustained 
abrasions  of  his  skin,  fractures  of  the  bones  of  his  head 
and  hemorrhage  of  the  brain,  which  caused  his  death  on 
April  22, 1919,  then  your  verdict  must  be  in  favor  of  the 
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plaintiff  for  $15,000,  with  interest  thereon  at  the  rate 
of  six  per  cent  per  annum  from  September  2, 1919,  unless 
you  believe  from  the  evidence  that  said  Harry  C.  Griffith 
intentionally  threw  himself  out  of  the  window  with  the 
intent  and  purpose  of  killing  himself,  and- the  court  fur- 
ther instructs  the  jury  that  the  burden  is  upon  the  de- 
fendant to  prove  by  a  preponderance  of  the  evidefice  that 
said  Harry  C.  Griffith  intentionally  threiv  himself  from 
the  window  with  the  intent  and  purpose  of  killing  him- 
self/'  .  •  . 

The  defendant  requested  instructions  7  and  11  as 
follows: 

**7.  The  jury  are  instructed  that  it  is  not  necessary 
for  the  defendant  to  prove  beyond  a  reasonable  doubt 
that  the  death  of  the  insured,  Harry  C.  Griffith,  was  due 
to  suicide;  a  preponderance  of  the  evidence  will  suffice. 
Hence,  if  the  jury  find  from  the  evidence  that  the  death 
of  the  insured  was  due  to  a  fall  from  a  window ;  and  if 
upon  a  preponderance  of  the  evidence,  under  all  the  facts 
and  circumstances  in  proof,  the  jury  believe  that  such 
fall  was  intentional  on  the  part  of  the  insured,  then  their 
verdict  should  be  for  the  plaintiff  only  in  the  sum  of 
fifteen  hundred  dollars,  with  interest  at  six  per  cent  per 
annum  from  the  date  the  plaintiff  demanded  payment 
under  the  policy. 

'*11.  The  court  instructs  the  jury  that  under  the 
terms  of  the  policy  in  suit  the  defendant  is  only  obli- 
gated to  pay  the  plaintiff  the  sum  of  fifteen  hundred  dol- 
lars in  case  of  the  death  of  the  insured  by  suicide  or 
self-destruction,  and  that  before  the  plaintiff  can  recover 
a  larger  sum  she  must  have  proven  by  a  /preponderance 
or  greater  weight  of  the  testimony  that  the  death  of  the 
insured,  Harry  C.  Griffith,  was  due  to  accidental  means, 
and  unless  she  has  so  proven  the  jury  will  return  a  ver- 
dict for  the  defendant;  and  in  this  connection,  the  court 
instructs  the  jury  that  the  death  of  the  insured,  if  found 
to  be  due  to  suicide  or  self-destruction,  was  not  death  by 
accidental  means  within  the  meaning  of  the  contract  of 
iusurance  or  of  this  instruction/' 
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The  court  refused  11  but  gave  7. 

The  verdict  and  judgment  were  for  plaintiff.    De- 
fendant appeals, 

^  Appellant  complains  that  the  trial  court  by  giving 
plaintiff's  instruction  1  and  refusing  its  instruction  11 
improperly  cast  upon  it  the  burden  of  proving  that  the 
insured's  death  was  not  effected  through  accidental 
means. 

As  said  by  respondent 's  counsel  in  their  brief,  *Hhere 
is  no  room  for  any  conclusion  as  to  Griffith's  death  ex- 
cept that  it  was  either  accidental,  or  suicidal."    If  it  was 
accidental,  it  was  not  suicidal,  or  if  suicidal,  it  was  not 
accidental ;  but  it  was  either  the  one. 

Accident  or  or  the  other.    Was  the  burden  on  the 

Suicide:  Borden  ,    .    ..^c     j.         i.  i.        xi.  j. 

of  Proof:  inBtruction.  plaintiiT  to  snow  by  tne  greater 
weight  of  the  evidence  that  the  in- 
sured's death  was  caused  by  accidental  means,  or  was  it 
upon  defendant  to  show  that  he  committed  suicide?  In 
order  to  determine  what  the  issue  was  and  who  had  the 
aflBrmative,  the  pleadings  must  be  looked  to.  The  peti- 
tion alleges  that  Griffith's  death  was  directly  caused 
through  ^'purely  accidental  means  by  accidentally  falling 
out  of  a  window."  The  answer  averred  that  his  death 
**was  due  to  suicide  and  se\£-destruction. "  This  averment 
was  equivalent  merely  to  a  denial  that  the  insured's 
death  was  caused  through  accidental  means  by  accident- 
ally falling  out  of  a  window.  It  did  not  assert  that  his 
death  came  within  some  exception  of  the  policy  for  which 
defendant  was  not  liable ;  nor  did  it  tender  an  affirmative 
defense  in  any  sense.  If  the  petition  in  properly  de- 
claring on  the  policy  had  predicated  liability  of  defend- 
ant merely  on  the  death  of  the  insured,  and  the  defend- 
ant had  by  its  answer  sought  to  limit  its  liability  under 
the  policy  by  setting  up  a  particular  manner  of  death,  the 
answer  would  to  that%  extent  have  set  up  an  affirmative 
defense.  But  it  was  necessary  for  the  petition  to  allege, 
as  it  did,  that  insured's  death  was  caused  by  accidental 
means,  and,  as  stated,  the  answer  denied  that  it  was  so 
caused,  with  an  incidental  admission  of  liability  to  the 
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extent  of  $1500  on  the  ground  that  the  insured  had  com- 
mitted suicide.  The  issue  would  have  heen  just  the  same 
had  the  answer  been  a  general  denial. 

That  the  insured's  death  was  effected  through  ac- 
cidental means  was  the  one  essential  fact  upon  which  de- 
fendant's liability  could  be  predicated;  it  was  affirmed  by 
plaintiff  and  denied  by  defendant ;  it  is  elementary,  there- 
fore, that  the  burden  was  upon  her  to  establish  this  fact 
hyi  the  greater  weight  of  the  evidence.  Plaintiff  under- 
took this  burden  and  by  her  evidence  showed  that  the 
body  of  the  insured  passed  out  of  the  window  and  dropped 
to  the  pavement  below,  under  circumstances  so  equiv- 
ocal that  it  wx)uld  have  been  extremely  diflScult  for  the 
triers  of  fact  to  have  determined  from  them  alone  wheth- 
er insured  involuntarily,  or  intentionally,  '*sat  out  of  the 
window;''  in  other  words,  whether  his  death  was  acci- 
dental, or  whether  it  was  the  result  of  an  act  intention- 
ally done  by  him  for  the  purpose  of  ending  his  life.  Not- 
withstanding, this  proof  aided  by  the  presumption  arising 
from  the  love  of  life  was  suflBcient  to  make  out  for  plain- 
tiff a  prima-f  acie  case,  and  thereupon  the  burden  of  going 
forward  with  the  evidence  devolved  upon  defendant.  De- 
fendant's  evidence,  epitomized  in  the  preceding  state- 
ment, tended  to  show  that  the  insured  intentionally  pre- 
cipitated himself  from  the  window.  With  the  facts  all 
before  the  jury  the  presumption  against  suicide  had  no 
further  procedural  purpose  to  serve.  The  burden  of 
proving  accidental  death  still  rested  upon  plaintiff  as  it 
had  from  the  inception  of  the  trial.  We  have  recently 
had  occasion  to  point  out  the  difference  between  the 
burden  of  proof  in  its  strict  sense  and  the  burden  of  going 
forward  with  the  evidence  (Downs  v.  Horton,  287  Mo. 
414,  230  S.  W.  103, 108) ;  it  is  unnecessary  to  again  elab- 
orate upon  these  long-established  and  well-recognized  dis- 
tinctions. . 

As  the  burden,  under  the  pleadings,  was  upon  plain- 
tiff to  show  by  the  greater  weight  of  the  evidence  that 
the  insured  came  to  his  death  through  accidental  means, 
the  refusal  of  defendant's  instruction  4  was  error. 
[Brunswick  v.  Ins.  Co.,  278  Mo.  154, 213  S.  W.  50;  Laessig 
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V.  Ins.  Co.,  169  Mo.  280;  Whitlatch  v.  Casualty  Co.,  149  N. 
Y.  45.]    And  as  there  was  no  burden  upon  the  defendant, 
under  the  pleadings,  to  show  in  what  manni 
means  the  insured  came  to  his  death,  whetl 
or  otherwise,  the  giving  of  plaintiff's  inst 
bered  1  was  likewise  error. 

Respondent  insists  that  as  appellant  a 
court  gave  instruction  7,  which  conceded  thj 
was  upon  defendant  to  prove  that  Griffith 
due  to  suicide,  appellant  is  ii 
ISb^'    *^  ^^^  complain  of  the  giving 
instruction  numbered  1.     In 
this,  appellant  says  that,  after  the  court 
jection  and  exception  had  given  plaintiff's 
putting  upon  it  the  burden  of  showing  tha 
intention^ly  fell  out  of  the  window,  and  he 
instruction  11,  which  would  have  told  the 
burden  of  showing  that  Griffith's  death  w 
accidental  means  was  upon  plaintiff,  it  th( 
the  court  gave  instruction  7,  to  the  effect  tl 
necessary  that  defendant  prove  that  the 
insured  was  due  to  suicide  beyond  a  reasoi 
a  preponderance  of  the*  evidence  sufficing, 
does  not  show  in  express  terms  the  order 
instructions  were  asked  and  ruled  upon,  bi 
stand  to  reason  that  appellant  would  have  as 
to  give  instruction  11  if  it  had  first  asked  i 
had  given  instruction  7,  or  that  it  would  hi 
both  at  the  same  time.    The  only  rational 
be  drawn  from  the  premises  is  that  appa 
after  1  had  been  given  and  11  refused,  as  it 
such  circumstances  it  did  not  invite  the  err( 
ing  under  protest  to  the  theory  of  the  trial 
best  it  could  to  minimize  the  effect  of  the 
struction  already  given.     [Bailey  v.  Kan{ 
Mo.  503,  513.] 

Appellant  also  assigns  error  on  ruling 
court  in  excluding  evidence  offered  by  it. 
wholly  improbable  that  defendant,  on  anot 
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have  just  cause  of  complaint  in  that  respect,  we  deem 
it  unnecessary  to  review  them. 

For  the  error  pointed  out  in  the  giving  and  refusing 
of  instructions,  the  judgment  is  reversed  and  the  cause 
remanded.    Small,  C,  concurs;  Brown,  C,  dissents. 

PER  CUEIAM:— The  foregoing  opinion  of  Rag- 
land,  C,  is  adopted  as  the  opinion  of  the  court.  Walker, 
D.  E.  Blair,  Higbee  and  Graves,  J  J.,  concur;  James  T. 
Blair,  C.  J.,  concurs  in  the  result;  Elder  and  Woodson, 
J  J.,  dissent. 


THOMAS  B.  MELVIN  v.  LOUIS  HOFFMAN,  TRUS- 
TEE, et  al.;  LULA  MELVIN  THOMSON  and 
NANNIE  M.  MAY,  Appellants. 

In  Banc,  November  SO,  1921. 

1.  JXJBGICENT:  Finality.  When  an  issue  has  once  been  decided  by  a 
court  of  competent  jurisdiction  in^  former  suit  between  the  same 
parties,  the  losing  party  cannot  vex  his  adversary  again  with  the 
same  issues  or  matter  embraced  therein. 

2. :  :  Matters  Which  Might  Have  Been  Adjudicated.    A 

former  judgment  is  conclusive,  not  only  of  matters  in  issue  and 
embraced  within  the  issues,  but  as  to  all  matters  which  the  par- 
ties could  have  alleged  to  sustain  their  action  or  defense.  If  the 
former  suit  was  one  in  equity  to  cancel,  set  aside  and  annul  a 
certain  deed,  and  judgment  therein  was  rendered  for  defendants, 
all  matters  which  plaintiff  could  have  alleged  to  set  aside  and  cancel 
said  deed  in  equity  are  deemed  to  have  been  adjudged  in  defend- 
ants' favor,  whether  or  not  alleged  in  the  petition  in  said  cause. 

3.  :  :  Insanity:  Bevocable  Deed:  Bes  Adjudlcata.  Plain- 
tiff had  conveyed  his  land  to  a  trustee  for  his  own  use  and  benefit 
during  his  life  and  after  his  death  for  the  use  and  benefit  of  his 
wife  and  children  during  her  widowhood  and  their  minority,  ar4 
upon  her  death  or  remarriage  and  the  majority  of  his  children 
the  trustee  was  to  convey  the  property  to  his  two  sisters,  and 
he  brings  suit  to  set  aside  said  deed  on  the  alleged  ground  that 
it  was  not  his  intention  that  it  should  be  irrevocable,  that  he  was 
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not  advised  that  it  was  irrevocable,  that  he  understood  it  created  a 
revocable  and  voluntary  settlement,  and  that  the  power  of  revo- 
cation was  omitted  therefrom  by  mistake.  He  had  brought  a  former 
suit  to  set  aside  said  instrument  on  the  ground  that  at  the  time  of 
executing  it  he  was  insane  and  wholly  incapable  of  understand- 
ing its  terms  qt  purport,  and  that  his  said  sisters  and  their  hus- 
bands took  advantage  of  his  insane  conditidn  and  induced  him  to 
sign  the  same  while  in  such  condition;  the  sisters  and  their  hus- 
bands in  their  answer  in  said  former  suit  denied  he  was  insane 
at  the  time,  alleged  that  he  fully  understood  the  purpose  of  said 
deed  and  the  objects  to  be  obtained  thereby,  and  was  fully  ad- 
vised and  perfectly  competent  to  understand  all  matters  and  facts 
connected  therewith,  and  voluntarily  executed  the  same  for  his 
own  advantage  and  protection,  and  they  prayed  that  the  court  in- 
quire into  and  determine  the  validity  of  the  deed  and  the  rights 
of  the  parties  thereunder;  and  the  judgment  found  'Hhe  issue 
for  defendants"  and  it  was  further  adjudged  and  decreed  that  the 
plaintiff  at  the  time  of  executing  said  instrument  was  of  sound 
mind  and  fully  capabl.e  of  understanding  its  terms  and  purport 
and  did  understand  its  contents  and  meaning,  and  that  said  deed 
and  the  trust  created  thereby  be  in  all  respects  sustained  and 
plaintiff's  bill  to  annul  and  cancel  the  same  be  dismissed;  and 
this  former  judgment  was  pleaded  as  res  adjudicata  to  plain- 
tiff's  cause  of  action  in  this  suit  between  the  same  parties.  Held^ 
that,  the  only  allegations  in  the  present  petition  for  setting  aside 
said  deed  wkich  were  not  specifically  made  in  the  petition  In  the 
other  being  that  plaintiff  ''was  not  advised  that  said  deed  was 
not  irrevocable,  but  this  plaintiff,  at  the  time  of  executing  the 
same,  understood  and  intended  that  such  instrument  should  and 
did  create  a  revocable  settlement,  and  that  said  power  of  revoca- 
tion was  omitted  therefrom  by  mistake,"  all  said  issues  were 
conclusively  adjudicated  against  plaintiff  by  the  judgment  in  the 
former  suit. 


:  Bes  Adjudicata:  Joint  and  Several  Pleading.    In  equity  in 

matters  of  pleading  and  procedure,  as  well  as  in  other  matters,  the 
substance  and  not  the  form  of  things  is  regarded;  and  accordingly 
where,  in  the  formej-  suit,  the  answers  of  the  defendants,  though 
several,  were  in  fact>  joint,  and  one  decree  was  rendered  for  both, 
adjudging  that  a  certain  "deed  and  the  trust  thereby  created.be 
in  all  respects  sustained"  and  thereby  the  issue  in  this  suit  to 
cancel  said  deed  was  determined,  the  separate  answers  in  the 
former  suit  will  be  considered  as  a  single  pleading  constituting  a 
joint  and  several  answer  and  authorizing  the  decree,  which  is 
now  adjudged  to  be  res  adjudicata  of  the  issue. 
290  Mo.— 30 


Digitized  by 


Google 


466  SUPREME  COURT  OF  MISSOURI, 

Melvin  v.  Hoffman. 

5.  VOLUNTABT  DEED:  Bevocation:  Unexpressed  Power:  Fresmnp- 
tion.  It  is  not  the  law  of  this  State  that  the  omission  from  a  volun- 
tary deed  of  settlement  of  the  grantor's  power  to  revoke  it  is 
presumed  to  have  been  done  by  mistake  or  that  it  was  improvi- 
dently  executed,  or  that  such  omission  is  prima-facie  evidence  of 
such  mistake  or  improvidence.  Nor  would  authorities  from  other 
jurisdictions  so  holding  be  applicable  to  this  case,  because  the 
judgment  in  the  former  suit  to  cancel  the  deed  adjudicated  such 
facts  against  the  grantor. 

6. :  : :  Binding  Effect.    At  law  a  voluntary  deed 

or  executed  trust  in  favor  of  third  parties  is  not  revocable  by  the 
grantor,  unless  such  power  of  revocation  is  expressed  in  the  deed, 
but  is  valid  and  binding  as  if  made  for  a  full  consideration. 

7.  :  :  Authorizing  Trustee  to  Convey  to  Beneficiaries: 

Executed  Tntft.  A  voluntary  deed  of  settlement  conveying  land 
in  fee  simple  to  a  trustee^  for  the  use  of  the  grantor  during  his  life 
and  after  his  death  for  the  use  of  his  widow  and  children  daring 
her  widowhood  and  the  minority  of  the  children,  and  authorizing 
the  trustee,  upon  the  death  of  the  widow  and  her  children  reach- 
ing twenty-one  years  of  aj?e,  to  convey  the  property  to  the  grant- 
or's sisters,  the  grantor  being  required  to  do  nothing  further  in 
order  to  effect  a  complete  disposition  of  the  property  as  contem- 
plated by  the  deed,  is  an  executed  trust,  and  not  an  executory  one, 
and  is  not  revocable  simply  because  it  authorizes  the  trustee  to 
convey  to  the  sisters  and  does  not  expressly  declare  it  shall  go 
to  them  without  such  conveyance. 

8.   :  Testamentary.    A  voluntary  deed  of  settlement,  conveying 

the  absolute  title  to  a  trustee,  by  the  usual  words  of  conveyance  of 
present  import,  in  trust  for  the  benefit  of  the  grantor  during  his 
life  and  of  others  after  his  death,  vesting  a  present  title  and 
interest  in  the  trustee  and  the  beneficiaries,  and  leaving  no  title 
in  the  grantor  whatever  except  the  right  to  support,  is  not  tes- 
tamentary in  character,  nor  does  it  have  any  earmarks  of  a  tes- 
tamentary disposition  of  the  property. 

9. :  Perpetuity:  Bemainders.     The  rule  against  perpetuities  is 

that  the  legal  or  equitable  fee  must  vest  within  the  life  or  lives  of 
persons  in  being  and  twenty-one  years  and  the  period  of  gestation' 
thereafter  from  the  date,  the  instrument  takes  effect;  it  does  not 
apply  to  vested  remainders,  nor  to  contingent   remainders  which 
vest  within  that  time. 

10.  :  :  Vested  Bemainders:  Life  Estate  to  Grantor:  Estate 

to  Wife  During  Widowhood  and  XXnbom  Children  During  Bfinorlty: 
Bemalnder  to  Sisters.     An  instrument  which  vested  the  complete 
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legal  title  in  a  trustee  immediately  upon  its  delivery, 
by  him  for  the  benefit  of  the  unmarried  grantor  duri 
and  upon  his  death  for  the  benefit  of  his  possible  wife 
widowhood  and  his  unborn  children  during  their  minor 
quiring  the  trustee  upon  the  wife's  death  or  remarris 
children  reaching  their  majorities  to  convey  the  proper 
or's  two  sisters,  created  vested  estates  within  the  r 
petuities. 

a.  The   interests   of  -the   grantor 's   possible   wife    a 
were  continj^ent  upon  their  being  in  existence  at  the 
grantor's  death,  but  if  then  in  being  their  estates  tool 
vested  at  that  time. 

b.  In  so  far  as  the  sisters'  remainder  was  limited  to 
upon  the  death  of  the  grantor  and  of  the  widow,  it  w 
remainder,  because  their  deaths  are  sure  to  oecur  and 
were  living  when  the  deed  was  made. 

e.  In  so  far  as  the  sisters'  remainder  was  limited  t( 
the  children,  if  any,  reached  their  majority,  if  the  immedii 
which  it  is  stated  that  the  trustee  shall  then  convey 
•  alone  considered,  it  would  be  contingent,  because  the 
of  the  children,  if  any,  ever  reaching  majority)  would  b 
but  even  in  that  case  the  title  would 'vest  in  the  sis 
twenty-one  years  and  the  period  of  gestation  after  th 
life  had  expired. 

d.  If  the  remainder  to  the  sisters  be  contingent  up 
dren,  if  any,  reaching  the  age  of  twenty-one  years,  the 
children  and  they  all  die  b'efore  reaching  that  age,  th 
mainder  would  fail  and  the '  fee  would  revert  to  the  | 
his  heirs,  because  not  disposed  of  by  the  deed. 

e.  But  it  is  clear  when  the  other  clauses  of  the  de 
sidered  in  connection  with  the  one  creating  a  remaii 
sisters,  that  it  was  its  intention  to  dispose  of  the  whole 
title,  80  that  it  would  vest  in  the  beneficiaries  withi 
heing  and  twenty-one  years  and  the  period  of  gestation 
and  it  is  therefore  held  that  the  title  will  vest  in  the  s 
in  that  time,  for  it  in  eftect  requires  the  property  to  I 
to  them  upon  the  children  reaching  their  majority,  or 

death  before  majority. 

f 

11.   :  — : — :  Withholding  Income.     A  voluntary  de 

by  which  the  trustee  is  required  to  collect  the  income 
the  moneys  so  received  to  pay  the  taxes  and  to  pay 
"a  sufficient  sum  of  money,  monthly  or  otherwise,  as  h< 
convenient  and  expedient,  for  the  support  and  mair 
himself  and  any  family  he  may  have,  provided  such  pay 
never  be  in  such  an  amount  as  not  to  leave  funds  to  pi 
and  to  at  all  times  leave  the  real  estate  or  its  proceeds 
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fully  protected  and  preserved  for  the  benefit  of  the  remaindennen 
hereinafter  mentioned''  and  making  it  ** entirely  discretionary" 
with  the  said  trustee  to  pay  over  to  said  grantor  ''the  sums  of 
money  as  hereinbefore  directed,"  and  declaring  that  upon  the 
death  of  the  grantor  "the  trust  shall  continue  for  the  use  and 
benefit  of  the  family  of  the  grantor,  if  he  leave  any,  during  the 
widowhood  of  his  wife,  if  he  leave  any,  and  the  minority  of  any 
•  ^  child  or  children,  if  he  leave  any,"  and  upon  the  death  of  the 
grantor  ''leaving  no  wife  or  child  or  children,  or  upon  the  death 
or  marriage  of  his  widow,  if  he  leave  any,  and  upon  the  majority 
of  his  child  or  children,  if  he  leave  any"  then  the  said  trustee 
"shall  convey  and  transfer"  the  property  to  the  grantor's  sisters, 
did  authorize  the  trustee  to  withhold  the  income  from  the  grantor, 
but  did  not  authorize  or  permit  him  to  accumulate  and  withhold  the 
income  from  the  grantoi"s  widow  and  children  until  her  death, 
but  expressly  limited  the  trust,  upon  the  grantor's  death,  to  "con- 
tinue for  the  use  and  benefit  of  the  family  of  the  grantor,  if  he 
leave  any,  during  the  widowhood  of  his  wife,  if  he  leave  any,  and 
the  minority  of  any  child  or  children,  if  he  leave  any,"  thereby 
giving  to  them  the  use  and  benefit  of  the  trust  property  without 
restriction  or  reservation,  and  hence  the  trustee  is  not  invested 
with  a  power  of  accumulation  which  contravenes  the  rule  against 
perpetuities. 

12.  :  :   Sale  and  Eelnvestment.     The  power  given   to  a 

trustee  to  sell  and  reinvest,  instead  of  impeding,  facilitates  the 
transfer  of  property,  and  conserves  the  very  purpose  the  rule 
against  perpetuities  seeks  to  promote.  Any  change  or  substitu- 
tion of  property  by  the  trustee,  authorized  to  sell  it  and  to  reinvest 
the  proceeds  for  like  uses  and  trusts,  in  no  way  alters  the  char- 
acter of  the  trust  property,  or  violates  the  rule. 

Appeal  from  Pettis  Circuit  Court. — Hon.  Hopkins  B. 
Shain,  Judge. 

Reversed  and  bemanded  (with  directions). 

Montgomery  d  Rucker  for  appellants. 

(1)  The  trust  deed  is  not  void  because  in  contra- 
vention of  the  rule  against  perpetuities,  (a)  The  rule 
is  directed  only  against  future  contingent  interests  and 
has  no  application  to  interests  which  necessarily  vest  (in 
right  as  distinguished  from  enjoyment)  during  a'  life 
or  lives  in  being  and  twenty-one  years  thereafter.    Gates 
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V.  Seibert,  157  Mo.  254;  Deacon  v.  Trust  Co.,  271  Mo. 
695.  (b)  All  estates  created  by  this  instrument  so  vest 
within  lives  in  being  and  twenty-one  years.  First,  the 
trustees  estate  vested  upon  the  delivery  of  the  deed; 
second,  the  estates- of  respondent's  wife  and  children 
(if  he  should  have  any)  will  vest  at  the  instant  of  his 
death ;  third,  the  estates  of  Mrs.  Thomson  and  Mrs.  May 
vested  upon  the  delivery  of  the  deed,  as  vested  remainders 
in  fee.  (c)  The  provision  of  the  deed  that  the  trustee, 
at  the  termination  of  the  intermediate  estates,  shall  con- 
vey and  transfer  the  property  to  appellants,  does  not 
prevent  their  estates  from  vesting  upon  the  execution 
and  delivery  of  the  deed,  or  postpone  the  vesting  thereof. 
The  persons  who  take  are  certain.  No  contingency  can 
destroy  their  present  right  to  the  future  enjoyment  of 
their  estates.  Grove  v.  Eobards,  36  Mo.  525;  Eodney 
V.  Landau,  104  Mo.  257;  Eckle  v.  Ryland,  256  Mo.  424 
30  Oyc.  1484.  (2)  The  trust  is  an  executed,  and  not  an 
executory,  one.  Ewing  v.  Shannahan,  113  Mo.  195 
Watson  V.  Payne,  143  Mo.  App.  728;  Taylor  v.  Welch 
168  Mo.  App.  230;  Banking  Co.  v.  Miller,  190  Mo.  668 
(3)  The  instrument  is  not  testamentary  in  character, 
but  passed  the  title  upon  its  execution  and  delivery.  Sims 
V.  B^own,  252  Mo.  58.  (4)  The  trust  was  deliberately 
and  advisedly  planned  by  the  respondent  and  entered  in- 
to, with  an  ample  and  proper  motive,  and  is  fully  justi- 
fied by  the  results.  The  case  of  Ricks  Appeals,  105  Pa. 
528,  was  chiefly  relied  upon  below  as  deciding  that  if  the 
creator  of  a  voluntary  trust  is  not  advised  by  his  counsel 
that  the  trust  is  irrevocable,  that  fact  is  prima-facie 
evidence  of  a  mistake  for  which  the  courts  will  revoke 
the  trust.  This  case  is  not  applicable  to  the  facts  in 
this  case,  because:  (a)  This  instrument  is  not  testa- 
mentary, (b)  And  did  not  create  a  mere  agency  re- 
vocable at  pleasure,  (c)  And  is  not  a  mere  covenant  for 
posthumous  gifts  and  as  such  nudum  pactum,  (d)  Res- 
pondent does  not  contend  that  anybody  told  him  *'he 
could  change  it  at  any  time"  or  ''annul  it  at  pleasure.'^ 
There  is  no  charge  of  fraud,     (e)     The  grantor  in 
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Eick's  Appeal  did  not  wait  sixteen  years  to  seek'  relief 
in  equity,  and  did  not  ratify  it  by  thirteen  years  of  ac- 
quiescence after  learning  that  it  was  irrevocable,  (f) 
The  grantor  was  not  seventy-five  years  old  and  illiterate, 
but  thirty-two  years  old  and  educated,  (g)  The  grantor 
created  an  irrevocable  trust  in  order  to  protect  himself 
and  his  family  against  his  own  incompetence  and  improvi- 
dence, as  the  grantor  did  in  the  following  cases :  Young 
V.  Hyde,  255  Mo.  503;  McFarland  v.  Bishop,  222  S.  W. 
146.  (h)  The  rule  announced  is  obiter  dictum  and 
hence  not  authoritative,  (i)  It  is  not  in  harmony  with 
the  great  weight  of  authority  in  this  country.  27  Am. 
&  Eng.  Enc.  Law  (1  Ed.),  p.  310;  Perry  on  Trusts,  sec. 
104.  ( 3 )  No  such  rule  has  ever  been  applied  in  Missouri, 
(k)  If  the  courts  ever  apply  it,  they  will  require  the  set- 
tlor to  take  prompt  steps  to  revoke  the  trust,  because  the 
facts  which  determine  the  applicability  of  the  rule  rest  in 
parol,  that  is,  in  the  memories  of  witnesses  and  not  in 
writings,  and  may  be  obliterated  by  mere  lapse  of  time. 
A  delay  of  sixteen  years  is  too  long.  Furthermore,  equity 
aids  the  vigilant  and  not  those  who  sleep  on  their  rights. 
(1)  If  the  coui^t  should  doubt  that  the  settlor  knew  he 
was  executing  an  irrevocable  instrument,  there  is  no 
doubt  that  he  learned  of  that  fact  within  two  years  there- 
after. He  waited  fourteen  years  more  before  instituting 
this  suit.  Every  day  of  delay  amounted  to  a  ratification 
and  affirmance.  Eichards  v.  Trust  Co.,  97  Md.  608.  (5) 
The  express  finding  of  the  court  in  the  suit  of  1914  upon 
the  issue  joined  as  to  whether  the  settlor  fully  understood 
the  contents  and  purport  of  the  deed,  and  the  decree  de- 
claring the  trust  deed  valid  and  in  all  respects  sustained, 
are  res  adjudicata  upon  the  issue  here  tendered  by  plain- 
tiflf  that  he  did  not  understand  the  contents  and  purpose 
of  the  deed,  and  also  as  against  all  claims  of  plaintiff 
adverse  to  the  trustee  in  the  trust  deed,  (a)  A  point 
or  question  is  in  issue  in  a  suit  in  such  a  sense  that  it 
will  be  concluded  by  judgment  thereon,  when  an  issue 
thereon  is  directly  tendered  and  accepted  by  the  plead- 
ings.   The  judgment  is  conclusive,  for  the  purpose  of  a 
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second  suit  between  the  same  parties,  of  all  facts,  ques- 
tions or  claims  which  are  directly  in  issue  and  a 

ed.  23  Cyc.  1302.  It  is  immaterial  that  the  : 
which  the  same  issue  may  arise,  are  different, 
once  been  decided  by  a  competent  court,  on  th 
between  parties  who  rights  are  afterwards  souj 
litigated,  the  decision  binds  them.  Young  v.  i 
Mo.  597.  (b)  The  answer  of  defendants  in  th 
1914  converted  the  same  into  a  suit  to  detem 
under  Sec.  2535,  R.  S.  1909.  That  statute  was 
to  determine  all  questions  relating  to  the  respect 
of  the  parties  and  to  put  at  rest  the  controversy 
the  judgment  of  1914  was  conclusive  of  all  righ 
parties  at  that  time.  Williams  v.  Hayti,  184  S. 
Northcutt  v.  Eager,  132  Mo.  265. 

G.  W.  Barnett  and  Wilkerson  S  Barnett  for 
ent. 

The  decree  of  the  trial  court,  declaring  th 
the  property  in  question  to  be  in  plaintiff,  shoul 
tained,  because:  (1)  The  instrument  offends 
against  perpetuities  in  this:  (a)  It  creates  ; 
trust  to  continue  during  a  term  which  may  exc 
in  being  and  twenty-one  years  and  the  period 
tion  thereafter,  (b)  It  provides  for  a  trus 
cumulation  and  provides  a  contingency  as  to  ^ 
take  the  trust  accumulation,  and  such  accumula 
continue  for  longer  than  lives  in  being  and  tv 
years  and  the  period  of  gestation  thereafter, 
instrument  provides  for  a  power  of  sale  and 
of  lease,  both  of  which  may  be  exercised  bey< 
iq  being  and  twenty-one  years  and  the  period  of 
thereafter.  (2)  The  former  judgment  is  noi 
'judicata  as  to  the  effect  of  the  rule  against  pei 
upon  the  nature  of  the  instrument.  The  fom 
ment  set  at  rest  forever  the  question  as  to  th 
capacity  of  the  grantor  to  make  the  deed,  as  to 
or  not  he  was  capable  of  understanding  the  i 
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the  deed,  as  to  whether  or  not  he  did  actually  under- 
stand the  nature  of  the  deed,  and  possibly  that  the  in- 
*strument  was  valid  (though  only  as  against  the  attacks 
made  upon  it) ;  but  it  did  not  determine  whether  it  was 
valid  as  a  power  or  as  a  conveyance,  and  it  did  not  de- 
termine what  title  any  person  took  under  the  instrument, 
nor  who  had  title,  nor  the  nature  of  any  title.  It  was 
conceded  in,  this  case  in  plaintiff's  petition  that  the  in- 
strument was  valid  as  a  power  of  attorney,  but  it  was 
claimed  that  a  proper  construction  of  the  instrument 
would  show  the  title  to  be  in  plaintiff,  (a)  The  in- 
strument offends  the  rule  against  perpetuities  because  it 
provides  that  the  trustee  shall  hold  the  property  upon  the 
uses  and  trusts  therein  mentioned  during  the  lifetime  of 
Thomas  Melvin,  and  upon  his  death,  it  ^hould  continue 
during  the  lifetime  of  his  wife,  if  he  should  leave  any. 
The  instrument  was  executed  eighteen  years  ago  when 
plaintiff  was  twenty-seven  years  old  and  was  unmarried, 
and  he  has  never  married  since.  From  this  it  appears 
that  it  is  not  only  possible  but  well  within  the  range  of 
possibility  that  Thomas  Melvin  may  marry  a  woman 
who  was  not  in  esse  at  the  time  of  the  execution  of  the 
instrument  who  may  outlive  him  for  more  than  twenty- 
one  years  and  the  period  of  gestation,  which  would  ex- 
tend the  life  of  the  trust  with  all  of  its  attending  powers 
more  than  twenty-one  years  and  the  period  of  gestation 
after  the  life  of  Thomas  Melvin.  (b)  The  life  of  the 
trust  is  not  measured  by  the  life  of  the  trustee,  because 
if  he  should  resign  or  die  it  would  be  the  duty  of  the 
court  to  appoint  a  trustee  to  take  his  place.  A  trust  will 
never  fail  for  want  of  a  trustee.  39  Cyc.  277;  Rothen- 
burger  v.  Garrett,  244  Mo.  191.  (c)  It  is  not  enough 
that  the  time  prescribed  by  the  rule  against  perpetuities 
may  come  within  lives  in  being  and  twenty-one  yeairs  an^ 
the  period  of  gestation  thereafter.  The  nature  of  the 
instrument  must  be  such  that  the  time  limit  must  neces- 
sarily come  within  lives  in  being  and.  twenty-one  years 
and  the  period  of  gestation  thereafter.  30  Cyc.  1483. 
(d)     The  rule  against  perpetuities  is  not  a  rule  of  con- 
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struction,  but  a  rule  of  public  policy.  It  thwarts  the  in- 
tent of  the  parties.  Therefore,  in  construing  an  in- 
strument (except  in  case  of  a  public  charity),  it  is  to 
be  construed  as  though  no  rule  against  perpetuities  ex- 
isted. The  intention  of  the  owner  having  been  thus  deter- 
mined, the  rule  is  to  be  inexorably  followed.  30  Cyc. 
1498.  (e)  An  attempt  to  create  an  active  trust  to  con- 
tinue beyond  the  period  prescribed  by  the  rule  against 
perpetuities  is  void.  American  Colonization  Society  v. 
Solsby,  129  Md.  605,  L.  R.  A.  1917  C.  937.  (f)  The 
instrument  creates  a  trust  for  accumulation  which  offends 
the  rule  against  perpetuities.  It  provides  that  the  trustee 
may  buy  farming  implements,  that  he  may  erect  such 
buildings  as  he  may  consider  necessary  upon  the  land, 
and  that  out  of  the  moneys,  investments,  interests  and 
proceeds,  the  trustee  shall  pay  to  Thomas  Melvin  during 
his  lifetime  such  money  as  he  may  deem  expedient  for 
the  support  of  Melvin  and  any  family  he  may  have, 
but  it  shall  be  entirely  discretionary  with  the  trustee 
whether  he  shall  pay  over  any  money  to  Thomas  Melvin 
during  his  lifetime,  and  that  upon  the  death  of  Thomas 
^^elvin,  the  trust  (not  the  trust  property)  shall  con- 
tinue for  the  use  and  benefit  of  Thomas  Melvin 's 
family,  if  he  leave  any,  during  the  widowhood  of  his 
wife,  if  he  leave  any.  These  provisions  construed  to- 
gether create  a  trust  for  accumulation,  and  the  vesting 
of  the  accumulation  depends  on  a  contingency,  because 
the  trustee  has  power  to  pay  all  or  a  part  or  none  of 
the  rents  and  profits  to  Thomas  Melvin  during  his  life- 
time or  to  pay  all  or  part  or  none  of  the  rents  and 
profits  which  accumulated  during  Melvin 's  life  time  to 
his  widow,  if  he  should  leave  any,  and  at*  the  termination 
of  the  trust  the  accumulated  fund,  if  not  paid  out  by 
the  trustee  before  that  time,  shall  be  paid  to  defendants 
Mrs.  Thomson  and  Mrs.  May,  their  heirs,  executors,  ad- 
ministrators Qr  assigns.  Who  shall  get  the  accumulated 
fund  depends  on  the  acts  of  the  trustee,  which  acts  may 
not  be  exercised  by  the  trustee  until  more  than  twenty 
one  years  and  nine  or  ten  months  after  Melvin 's  death. 
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If  the  rights  in  property,  the  result  of  a  trust  for  ac- 
cumulation, may  not  become  vested  within  the  limits  pre- 
scribed by  the  rule  against  perpetuities,  the  gift  is  bad. 
Andrews  v.  Lincoln,  95  Me.  541,  56  L.  R|  A.  103;  Thorn- 
dike  V.  Loring,  15  Gray  (81  Mass,)  391;  Trust  Co.  v. 
Eussell,  179  Fed.  446, 102  C.  C.  A.  592;  In  re  Petti,  161  N. 
W.  (Minn.)  158;  30  Cyc.  1498.  All  future  limitations  of 
personal  property  are  executory  limitations  and  are 
therefore  within  the  rule.  Grey  on  Perpetuities,  p.  71, 
sec.  117.  The  instrument  provides  that  the  trust  (not 
the  trust  property)  should  continue,  for  the  use  and 
benefit  of  the  widow  and  minor  children.  The  effect  of 
this  is  to  substitute  the  widow  and  minor  children  as  the 
cestui  que  trust  in  the  place  of  Thomas  Melvin,  but  was 
not  intended  to  destroy  or  emasculate  the  trust  itself. 
The  power  to  invest  the  rents,  profits  and  proceeds  of 
the  property  in  new  buildings,  and  the  power  to  hold 
back  the  accumulation  and  only  pay  out  so  much  as  the 
trustee  though  necessary  for  support,  are  each  as  im- 
portant provisions  as  the  provision  that  the  trustee  has 
power  to  take  possession  and  manage  to  sell  and  lease 
the  property,  (g)  The  instrument  creates  powers  to 
lease  and  to  sell  the  property,  which  powers  may  be  ex- 
ercised more  than  twenty-one  years  and  the  period  of 
gestation  beyond  lives  in  being,  and  in  this  respect  the 
instrument  offends  the  rule  against  perpetuities.  The 
powers  to  sell,  exchange,  or  lease  settled  property  are 
subject  to  the  rule  against  perpetuities.  30  Cyc.  1493; 
in  re  Johnson's  Est.,  39  Atl.  (Pa.)  879;  Cooper's  Est., 
9. Pa.  94;  Barnum  v.  Bamum,  90  Am.  Dec.  (Md.)  88; 
Myers  v.  Providence  Co.,  19  Ont.,  358;  In  re  Phillips,  28 
Ont.  94;  Wear 'v.  Pollhill,  11  Ves.  257,  32  Eng.  1087. 
Both  equitable  and  legal  estates  are  subject  to  the  rule 
against- perpetuities.  30  Cyc.  1495.  (3)  The  former 
judgment  was  not  res  adjudicata.  The  present  cause 
of  action  is  totally  different  from  the  former  cause  of 
action.  The  former  cause  of  action  prayed  the  court  to 
declare  that  the  instrument  was  not  the  act  of  Thomas 
Melvin.  If  this  suit  had  been  successful,  the  instru- 
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ment  would  have  been  of  no  effect  because  not  his  act. 
The  trustee  would  not  have  been  entitled  to  any 
compensation  for  his  various  services  nor  to  any 
attorney's  fees.  If  the  trustee  had  conveyed  any 
property  then  his  conveyance  would  have  .been  void. 
The  present  suit  recognizes  the  mental  capacity  of 
Thomas  Melvin,  recognizes  the  instrument  as  his  act 
and  deed,  recognizes  the  full  authority  of  the  trustee,  re- 
cognizes that  the  possession  and  operation  of  the  farm 
by  the  trustee  was  rightful ;  that  he  was  entitled  to  com- 
pensation therefor,  but  proceeds  upon  the  theory  that  he 
is  entitled  to  have  the  instrument  construed,  and  a  proper 
construction  will  show  that  the  instrument  is  valid  as 
a  power  of  attorney  and  not  as  a  conveyance.  This 
being  true,  the  power  of  the  trustee  becomes  a  power 
wholly  for  the  benefit  of  the  grantor,  and  a  trust  wholly 
for  the  benefit  of  the  grantor  is  revocable  at  will  whether 
the  power  of  revocation  is  expressed  in  the  instrument 
or  not,  and  it  is  alleged  and  proved  that  after  the  first 
suit  and  before  this  suit  the  plaintiff  did  expressly  re- 
voke the  trust.  Folk  v.  Wind,  124  Mo.  App.  577.  A 
mere  naked  power  is  revocable  at  the  will  of  the  donor 
or  grantor.  .  31  Cyc.  1051.  The  former  suit  was  not  a 
suit  to  quiet  title  nor  to  determine  title.  The  court  had 
no  jurisdiction  in  the  former  suit  to  determine  title,  be- 
cause the  answer  did  not  set  up  allegations  which  would 
have  been  made  a  good  bill  for  the  determination  of  title, 
because  the  answer  in  the  former  case  did  not  state 
that  the  defendants  in  that  suit  were  the  owners  of  a 
fee  nor  of  a  remainder  nor  of  any  interest  in  the  estate 
Hor  that  the  defendant  owned  an  interest  in  the  estate, 
nor  that  plaintiff  claimed  some  right,  title  and  interest 
in  the  estate  nor  did  it  describe  any  property  in  which 
defendants  claimed  any  estate.  An  equitable  defense  in 
an  answer  must  satisfy  all  the  requirements  of  a  good 
bill  in  equity.  Davidson  v.  Gowd,  187  S.  W.  591.  The 
decree  in  the  former  suit  did  not  attempt  to  determine 
title,  nor  the  effect  or  nature  of  the  instrument,  nor 
whether  it  was  valid  as  a  conveyance  or  as  a  power  of 
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attorney.  23  Cyc.  pp.  1215-1218;  pp.  1289-1292;  23  Cyc. 
1297;  Cromwell  v.  County,  94  U.  S.  351;  Spurlock  v. 
Missouri  Pacific,  76  Mo.  67 ;  Drainage  Dist  v.  Tourney, 
235  Mo.  94;  Brannock  v.  McGoon,  141  Mo.  App.  316; 
Eckert  v.  Pickle,  59  Iowa,  545.  ''Identity  of  the  subject 
matter  is  not  the  true  test  to  determine  whether  a  judg- 
ment in  one  action  is  conclusive  in  another.''  23  Cyc. 
1298.  ''The  true  test  is  identity  of  issues."  23  Cyc. 
1300.  The  great  preponderance  of  authority  sustains  the 
rule  that  the  estoppel  of  the  judgment  covers  all  points 
which  were  actually  litigated  and  which  actually  deter- 
mined the  verdict  or  finding.  23  Cyc.  1304.  The  estoppel 
of  a  judgment  extends  only  to  the  points  directly  involved 
in  the  action  and  decided.  23  Cyc.  1309 ;  State  v.  Butler, 
Co.,  164  Mo.  214;  Fish  v.  Lightner,  44  Mo.  268;  Ridgely 
V.  Stillwell,  27  Mo.  128;  Drainage  Dist.  v.  Tumey,  235 
Mo.  94;  Brannock  v.  McGoon,  141  Mo.  App.  316.  ^4) 
When  the  second  suit  between  the  same  parties  is  on  the 
same  cause  of  action,  the  judgment  in  the  former  suit 
is  conclusive  not  only  as  to  every  question  which  was 
decided  but  was  as  to  every  other  matter  which  the  par- 
ty might  have  litigated  and  might  have  been  determined ; 
but  when  the  second  action  is  on  a  different  claim,  or 
demand,  or  cause  of  action,  the  judgment  in  the  first 
suit  operates  as  an  estoppel  only  as  to  the  question 
actually  litigated  and  determined.  4  A.  L.  B.  1174;  15 
R.  C.  L.  963,  973;  Palmer  v.  Sanger,  143  111.  34;  Stringer 
V.  Gambol,  155  Mich.  295;  Slauson  v.  Englehart,  34 
Barb.  198;  Piper  v.  Hayward,  127  N.  Y.  Supp.  240; 
Douglas  V.  Blount,  62  S.  W.  429;  Drain.  Dist.  v.  Tumey, 
235  Mo.  80. 

SMALL,  C. — The  question  presented  in  this  case  is, 
whether  the  defendants,  Lula  Melvin  Thomson  and 
Nannie  M.  May,  appellants,  have  a  valid  remainder  in 
the  real  estate  described  in  the  petition,  by  virtue  of  a 
certain  trust  deed  dated  December  31,  1903,  made  by  the 
plaintiff  to  defendant,  Louis  Hoffman,  as  trustee.  Said 
deed  of  trust  i&  in  words  and  figures,  as  follows : 
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'This  indenture  made  and  entered  into  this  31st 
day  of  December,  1903,  by  and  between  Thomas  B.  Mel- 
vin of  Pettis  County,  Missouri,  party  of  the  first  part, 
and  Louis  Hoffman  of  Sedalia,  Missouri,  party  of  the 
second  part,  ^itnesseth,  that  the  party  of  the  first  part, 
for  and  in  consideration  of  the  sum  of  one  dollar  to  him 
in  hand  paid  by  the  party  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged,  and  of  the  love  and 
affection  he  bears  for  his  sisters  Mrs.  Lula  Melvin 
Thomson  and  Mrs.  Nannie  Melvin  May,  and  for  other 
good  and  valuable  considerations  moving  him  thereto, 
does,  by  these  presents,  grant,  bargain,  sell  and  convey 
unto  Louis  Hoffman  the  party  of  the  second  part  hereto, 
the  following  described  real  estate,  situated  in  the  County 
of  Pettis  and  State  of  Missouri,  viz:''  (here  follows  de- 
scription of  land)  **and  he  does  also  hereby  assign, 
transfer  and  convey  to  him,  the  said  Louis  Hoffman,  all 
of  the  distributive  share  of  the  personal  estate  of  his 
deceased  mother,  Mrs.  Mary  M.  Melvin,  coming  to  him 
as  one  of  the  heirs  and  distributees  of  said  estate,  and 
hereby  authorizes  and  empowers  the  said  Louis  Hoffman 
to  receive  said  distributive  share  from  said  administrator 
and  the  necessary  receipts,  acquittances  and  discharge 
to  execute  and  deliver  therefor. 

*'This  conveyance  and  transfer  is  made  upon  the 
following  uses  and  trusts  and  to  the  said  Louis  Hoffman 
as  trustee  for  the  following  purposes,  viz. : 

.  **Upon  the  execution  and  delivery  of  these  presents 
the  said  Louis  Hoffman  being  invested  hereby  with  the 
fee  simple  title  to  said  real  estate  and  to  a  right  to  said 
distributive  share,  upon  and  for  the  uses  and  trusts  here- 
inafter set  forth  and  declared,  shall  at  once  enter  upon 
and  take  possession  of  said  real  estate.  He  shall  use  and 
manage  the  said  real  estate  in  such  a  way  as  shall  seem 
to  him  to  the  best  interest  of  the  parties  hereto,  he  may 
if  he  sees  proper,  permit  and  allow  the  party  of  the  first 
part  to  cultivate  and  farm  the  same,  but  all  the  income, 
rents  and  profits  therefrom  shall  be  paid  over  and  de-  . 
livered  to  said  second  party ;  he  may  buy  stock,  farming 
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implements  or  whatever  may  be  liecesisary  for  the  profit- 
able and  proper  use,  conduct  and  management  of  said 
farm  and  may  feed  and  raise  stock  of  any  and  every  sort, 
but  the  property  and  the  proceeds  of  all  such  investment 
and  uses  shall  be  and  remain  the  property  of  said  Louis 
Hoffman  upon  the  uses  and  trusts  aforesaid.  The  said 
Louis  Hoffman  may  lease  said  farm  or  otherwise  con- 
duct and  manage  it  as  he  may  deem  to  the  best  interest 
of  the  parties  hereto.  He  shall  invest  the  net  proceeds 
arising  from  said  farm  operations  and  the  money  re- 
ceived from  said  distributive  shares  upon  such  terms, 
"conditions  and  securities  as  he  shall  deem  safe  and 
secure ;  he  shall  pay  all  taxes  which  may  be  imposed  upon 
any  and  all  of  said  property;  he  shall  keep  a  book  ac- 
count of  all  moneys  received  and  all  disbursements  and 
in  which  shall  be  fully  stated  the  f ^cts,  and  these  books 
shall  at  all  times  be  open  to  the  examination  of  the  parties 
hereto.  Out  of  said  moneys,  investments,  interest  and 
proceeds,  the  said  Louis  Hoffman  shall  set  apart  and 
pay  said  party  of  the  first  part  during  his  lifetime  a  suf- 
ficient sum  of  money,  monthly  or  otherwise,  as  he  may 
deem  convenient  and  expedient  for  the  support  and 
maintenance  of  himself  and  any  family  he  may  have,  pro- 
vided such  payments  shall  never  be  in  such  amount  as 
not  to  leave  funds  to  pay  all  taxes  and  to  at  all  times 
leave  the  real  estate  or  its  proceeds  intact  and  fully  pro- 
tected and  preserved  for  the  benefit  of  the  remainder- 
man hereafter  mentioned.  It  shall  be  entirely  discretion- 
ary with  the  said  Louis  Hoffman  to  pay  over  to  said 
party  of  the  first  part  the  sums  of  money  as  hereinbefore 
directed.  If  any  attempt  is  made  to  antidpate  such  pay- 
ment, or  if  such  money  should  be  diverted  by  the  ^n- 
tracting  of  debts  or  liabilities  of  the  said  party  of  the 
first  part,  said  Louis  Hoffman  shall  withhold  the  same 
and  shall  allow  such  money  to  accumulate,  but  he  may 
purchase  for  the  family  of  said  party  of  the  first  part, 
if  he  have  any,  provisions  and  other  necessaries  for 
their  maintenance. 

*^The  said  Louis  Hoffman  shall  also  have  full  power 
and  authority  to  sell,  transfer  and  convey  the  real  estate 
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hereinbefore  described  or  others  which  may  be  bought  in 
place  thereof,  as  hereinafter  directed,  and  to  convey  the 
fee  simple  title  thereof  free  from  the  trees  and  trusts 
herein  declared  upon  the  written  consent  to  him  of  the 
party  of  the  first  part  and  the  said  Nannie  M.  May  and 
Lula  M.  Thomson  or  such  of  those  as  may  be  living  at 
the  time  of  such  sale  shajl  be  made  and  the  proceeds 
of  such  sale  shall  be  invested  in  other  real  estate  or  other 
securities  upon  the  like  uses  and  trusts  as  are  herein 
declared  and  set  forth  with  full  power  to  change  the  in- 
vestment and  convey  or  assign  the  same  either  real  or 
personal  but  always  subject  to  the  same  uses  and  trusts, 
as  are  herein  declared.  The  said  Louis  Hoffman  may 
erect  such  buildings  as  may  be  necessary  upon  said  lands 
or  any  of  them  as  may  be  necessary  for  the  comfortable 
use  and  occupancy  thereof  by  said  party  of  the  first  part 
or  himself  and  family.  Upon  the  death  of  the  party  of 
the  first  part  the  trust  shall  continue  fpr  the  use  and 
benefit  of  the  -family  of  the  party  of  the  first  part  if  he 
leave  any  during  the  widowhood  of  his  wife  if  he  leave 
any,  and  of  the  minority  of  any  child  or  children  if  he 
leave  any.  Upon  the  death  of  the  party  of  the  first  part 
leaving  no  wife  or  child  or  children,  or  upon  the  death  or 
marriage  of  his  widow,  if  he  leave  any,  and  upon  the 
majority  of  his  child  or  children,  if  he  have  any,  then  the 
party  of  the  second  part  shall  convey  and  transfer  to  his 
sisters  Mrs.  Lula  Melvin  Thomson  and  Mrs.  Nannie  M. 
May,  their  heirs,  executors,  administrators  or  assigns 
share  and  share  alike  the  real  esta'te  hereinbefore  de- 
scribed, or  such  other  real  estate  or  other  investment  in- 
to which  said  lands  may  be  changed  as  .also  whatever 
may  remain  of  any  of  the  personal  estate  aforesaid. 

'*It  is  understood  that  the  party  of  the  second  part 
shall  retain  from  the  property  herein  referred  to  a 
reasonable  compensation  for  his  services  and  for  the 
care  and  management  of  the  trust  hereby  imposed  upon 
him  and  such  necessary  expenses  and  outlays  as  may  be 
incurred  in  the  exercise  of  his  discretion  and  in  his  judg- 
ment in  the  premises. 
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*'And  the  said  Louis' Hoffman  party  of  the  second* 
part,  hereto  assumes  the  duties  of  the  trust  hereby  im- 
posed and  covenants  and  agrees  to  faithfully  and  honest- 
ly discharge  the  same. 

'*In  witness  whereof  the  parties  of  the  first  and 
second  part  hereto  have  subscribed  their  names  and  af- 
fixed their  seals  the  day  and  date  first  aforesaid. 

^'Thos.  B.  Melvin,    (Seal) 
** Louis  Hoffman,     (Seal) 

''State  of  Missouri,  County  of  Pettis,  ss. 

**0n  this  31st  day  of  December,  1903,  before  me 
personally  appeared  Thomas  B.  Melvin  and  Louis  Hoff- 
man to  me  known  to  be  the  persons  described  in  and  who 
executed  the  foregoing  instrument  and  acknowledged 
that  they  executed  the  same  as  their  free  act  and  deed. 

''In  testimony  whereof  I  have  hereunto  set  my  hand 
and  affixed  my  oflScial  seal  at  my  oflBce  in  Sedalia  the  day 
and  year  first  above  written. 

"My  commission  expires  on  the  31st  day  of 
December,  1903. 

"A.  P.  Mqbby, 

"(Seal)  Notary  Public. 

"Com.  ex.  Jany  15-1907." 
"Filed  for  record  on  the  31st  day  of  December 
A.  D.  1903,  at  3  o'clock  and  30  minutes  P.  M. 

"Lee  Looney, 

"Recorder." 

The  original  petition  was  filed  October  9,  1918.  An 
amended  petition  was  filed  January  3,  1919.  After  al- 
leging that  plaintiff  was  the  owner  of  said  real  estate — 
a  farm  of  about  170  acres  in  said  Pettis  County — said 
amended  petition  alleged  the  making  and  recording  of 
said  deed  of  trust  and  set  out  in  detail  the  provisions 
thereof,  and  then  continued,  as  follows: 

"Plaintiff  states  that  said  instrument,  except  for 
the  power  of  revocation,  did  create  a  voluntary  settle- 
ment both  unreasonable  and  improvident,  that  said  in- 
strument was  executed  by  this  plaintiff  when  he  was  a 
young  man,  and  it  was  not  his  intention  at  the  time  of 
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executing  said  instniment  that  the  same  should  be  ir- 
revocable, that  at  the  time  he  executed  said  instrument 
he  did  hold  conference  with  the  defendants  to  this  suit, 
and  with  their  counsel,  and  he  was  not  advised  that  said 
instrument  was  irrevocable,  but  this  plaintiff  at  the  time 
of  executing  said  instrument  understood  and  intended 
that  such  instrument  should  and  did  create  a  revocable 
and  voluntary  settlement.  Plaintiff  states  that  the  de- 
fendants Lula  Melvin  Thomson  and  Nannie  M.  May  are 
his  sisters,  that  they  are  not  now  and  were  not  at  the 
time  of  executing  such  instrument,  dependent  upon  this 
plaintiff,  but  they  both  are  and  at  such  time  were  in  in- 
dependent circumstances,  and  this  plaintiff  was  under 
no  obligation  or  duty  to  execute  said  instrument  in  their 
behalf. 

**  Plaintiff  states  that  said  instrument  did  not  con- 
vey or  create  any  right,  title  or  interest  in  or  to  the  real 
estate  hereinbefore  described,  either  present  or  in  rever- 
sion or  remainder,  either  vested  or  future  or  certain  or 
contingent,  in  defendant  Lula  Melvin  Thomson  or  in  de- 
fendant Nannie  M.  May;  that  the  trust  in  defendant 
Louis  Hoffman  created  by  said  instrument  was  a  trust 
wholly  for  the  benefit  of  the  creator  of  said  trust,  to-wit, 
this  plaintiff;  and  that  said  instrument  did  only  create 
an  agency  and  power  of  attorney  in  defendant  Louis 
Hoffman  for  the  benefit  of  this  plaintiff  and  that  said 
trust,  agency  and  po^^er  of  attorney  were  revocable  at 
the  will  of  this  plaintiff.  Plaintiff  further  states  that 
said  instrument  was  a  voluntary  and  executory  settle- 
ment, and  that  no  consideration  was  given  or  paid  for  the 
execution  of  the  same. 

*' Plaintiff  further  states  ^that  on  the  third  day  of. 
September,  1918,  after  the  execution  and  recording  of 
said  instrument  and  before  the  filing  of  this  suit,  this 
plaintiff  did  revoke  the  agency,  trust  and  power  of  at- 
torney of  the  said  Louis  Hoffman,  created  by  said  in- 
strument, and  did  terminate  the  same  and  did  notify 
defendant  Louis  Hoffman  that  the  same  was  revoked 
and  terminated. 

290  Mo.— 31 


Digitized  by 


Google 


482  SUPREME  COURT  OF  MISSOURI, 

Melvin  v.  Hoffman. 

'*And  the  plaintiff  states  that  he  is  now  the  owner 
in  fee  simple  of  the  above  described  real  estate,  free 
from  any  agency  or  trust  or  power  of  attorney  created 
by  said  instrument,  and  the  defendants  have  no  right, 
title  or  interest  in  or  to  said  real  estate,  but  the  defend- 
ants Louis  Hoffman,  trustee,  and  Lula  Melvin  Thomson, 
and  Nannie  M.  May,  claim  to  have  some  title,  estate 
and  interest  in  such  property  by  reason  of  such  instru- 
ment, and  said  instrument  is  of  record  in  the  records 
of  the  Recorder  of  Deeds  of  Pettis  County,  Missouri, 
and  constitutes  a  cloud  upon  the  title  of  this  plaintiff,  and 
this  plaintiff  has  no  adequate  remedy  at  law. 

*' Wherefore,  plaintiff  prays  the  court  to  define  and 
adjudge  by  its  judgment  and  decree  the  title,  estate,  and 
interest  of  the  parties  severally  in  and  to  such  real 
property  and  that  the  court  hear  and  finally  determine 
any  and  all  rights,  claims  and  demands  whatsoever  of 
the  parties  hereto  or  any  one  of  them,  concerning  or 
affecting  said  real  property,  and  that  the  court  declare 
the  title  to  said  property  to  be  in  this  plaintiff,  and  that 
the  court  declare  the  agency,  trust  and  power  of  attorney 
created  by  said  instrument  to  be  terminated  and  re- 
voked, and  that  the  defendants  are  without  any  right, 
title  or  interest  in  or  to  such  property  and  for  all  further 
and  proper  relief/' 

Defendants,  Lula  Melvin  Thomson  and  Nannie  M. 
May,  filed  separate  answer,  admitting  that  on  the  31st 
day  of  December,  1903,  plaintiff  was  the  owner  of  the 
real  estate  in  question  and  executed  the  dee'd  of  trust 
described  in  the  petition,  and  specifically  denied  all  other 
allegations  in  the  petition.  Said  answer  set  up  aflSrma- 
tively  that  said  deed  of  trust  is  and  was  at  all  times  a 
valid  instrument  and  in  full  force  and  effect.  That  at 
the  time  said  deed  of  trust  was  made,  plaintiff  was  young 
and  inexperienced  and  afraid  he  might  be  imposed  upon 
and  lose  or  dissipate  his  .property,  and,  therefore,  he 
caused  said  conveyance  to  be  made  to  said  Louis  Hoffman, 
as  trustee,  a  competent  business  man,  who  has  ever  since 
paid  over  to  plaintiff  from  the  profits  all  the  money  plain- 
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tiff  needed  or  desired,  and  managed  said  property  for  a 
period  of  sixteen  years  in  a  wise  and  judicious  manner  so 
that  said  estate  was  largely  increased  in  valued  That 
said  trustee  has  rendered  regular  accounts  annually,  ap- 
proved by  the  plaintiff  and  filed  in  and  approved  by  said 
court.  That  by  his  conduct  in  thus  receiving  benefits  of 
the  trust  relation  plaintiff  had  ratified  and  afl&rmed  said 
deed  and  is  now  estopped  to  question  its  validity.  Said 
answer  further  set  up  a  judgment  for  defendants  in  a 
prior  suit  instituted  by  the  plaintiff  in  1914  in  said  court 
against  said  defendants,  to  set  aside  said  deed  of  trust,  as 
res  ad  judicata  and  a  bar  to  plaintiff's  action  herein  and 
to  all  claims  in  his  petition. 

The  answer  of  defendant  Hoffman  was  to  the  same 
effect  as  that  of  his  codefendants. 

Plaintiff  in  his  reply,  denies  the  new  matter  set  up  in 
the  answer,  except,  that  he  admits  that  his  youth  and  in- 
experience and  fear  that  he  might  be  imposed  upon 
moved  him,  among  other  things,  to  execute  the  said  in- 
strument or  deed  of  trust.  The  reply  also  states  that 
the  only  question  settled  in  the  former  suit  between  the 
parties  was  the  mental  capacity  of  the  plaintiff  to  make 
and  execute  the  instrument  in  question,  and  that  none 
of  the  questions  involved  in  this  suit  have  ever  been 
adjudicated. 

At  the  trial,  plaintiff,  on  his  own  behalf,  testified, 
among  other  things,  that  he  was  twenty-seven  years 
old  when  the  deed  of  trust  was  made,  and  forty-two  when 
the  case  was  tried,  January,  1919.  Over  defendants'  ob- 
jection, he  testified  that  after  the  partition  sale  of  his 
mother's  estate,  he  went  with  his  brother-in-law  over 
to  Mr.  Montgomery's  law  office,  he  supposed,  for  the 
purpose  of  making  deeds  to  each  other  for  the  estate. 
When  he  reached  said  law  office,  his  two  sisters,  and 
defendant  Hoffman,  were  there,  and  his  brother-in-law 
Thomson  suggested  that  he  make  a  deed  of  trust  to  de- 
fendant Hoffman  as  trustee.  The  suggestion  was  concur- 
red in  by  his  sisters,  and  without  consulting  any  lawyer,  or 
being  advised  that  the  instrument  was  irrevocable,  or  hav- 
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ing  it  explained  to  him  in  any  way,  and  not  understand- 
ing that  it  could  not  be  taken  back,  he  executed  the  deed 
of  trust  in  question.  He  made  no  suggestions  about  its 
contents.  His  sisters  were  married  and  got  the  same  part 
of  the  mother's  estate  that  he  did.  They  paid  him  no 
consideration  for  the  conveyance.  Did  not  remember 
whether  it  was  read  over  or  not.  He  farmed  the  prop- 
erty himself  for  two  years  after  the  trust  waa  made, 
and  after  that  it  was  rented  out  by  Judge  Hoffman,  who 
paid  him  money  from  time  to  time ;  never  refused  him. 
It  was  a  year  or  so  probably  before  he  found  out  he 
could  not  sell  the  property.  That  his  sisters  had  some 
right  in  it,  and  he  asked  them  to  make  quit-claim  deeds 
to  it,  but  they  refused.  About  the  first  of  January, 
every  year  after  the  instrument  was  signed,  he  would  go 
to  Judge  Hoffman's  ofBce,  and  there  saw  annual  settle- 
ments or  accounts,  which  Judge  Hoffman  made  as  trustee. 
Did  not  know  whether  he  signed  them  or  not.  He  paid 
no  part  of  the  fee  to  the  lawyer  for  writing  the, deed  of 
trust. 

Defendant  Hoffman  testified :  That  he  was  a  lawyer 
at  Sedalia  and  had  been  since  1876.  Was  never  attorney 
for  any  of  the  parties,  and  before  the  trust  deed  was 
executed  plaintiff  and  his  brother-in-law,  Thomson,  came 
to  his  office.  Thomson  doing  the  talking  said  that  plain- 
tiff had  come  into  an  estate  from  his  mother,  and  was 
afraid  that  he  migjit  be  overreached  in  trading  and  want- 
ed to  put  it  in  the  hands  of  a  trustee.  That  they  had 
agreed  upon  witness  as  trustee,  and  came  to  see  if  he 
was  willing  to  serve.  He  said  that  he  would.  A  day  or 
two  afterwards,  plaintiff  came  to  witness's  office  by  him- 
self, and  said  that  the  parties  were  all  together  in.  Mr. 
Montgomery's  office,  and  they  wanted  him  to  come  over 
there.  When  he  got  there,  the  plaintiff  and  his  two  sis- 
ters, and  the  two  Mr.  Montgomerys,  and  their  stenograph- 
er, were  there.  Did  not  think  that  the  deed  was  completely 
written  up  when  he  got  there.  There  were  some  things 
added  to  it  and  completed  while  he  was  in  their  office. 
He  was  sure  that  it  was  discussed  as  to  what  the  deed 
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was  to  contain  before  it  was  signed.  John  Montgomery 
explained  the  purport  of  the  instrument.  He  said  they 
would  not  require  any  bond  of  him.  He  then  said  the 
general  purport  of  the  instrument  was  to  convey  the  title 
to  witness  in  trust  for  the  benefit  of  the  plaintiff,  Tom 
Mefvin,  and  for  his  wif6,  if  he  should  leave  a  widow, 
during  her  widowhood,  and  children,  if  he  should  have 
any,  until  they  were  of  age,  and  the  remainder  was  to 
go  to  his  two  sisters,  Mrs.  May  and  Mrs.  Thomson. 

Witness  further  testified:  ''And  the  general  idea 
was  that  Tom  was  afraid  he  might  be  overreached  in 
trading,  and  if  this  place  was«fixed  so  he  could  secure  the 
principal  of  the  estate  that  he  had,  that  he  might  use  all 
the  proceeds,  get  the  benefit  of  all  the  proceeds  of  the 
estate  for  his  own  life  and  living,  but  he  couldn't  be  trad- 
ed out  of  it.  .  .  .  Finally,  before  it  was  signed  it  was 
read  aloud  in  the  hearing  of  all  of  us,  and  Mr.  Tom  Melvin 
signed  it  and  I  signed  it."  It  was  duly  acknowledged 
and  delivered  to  witness,  who  had  it  recorded. 

''Well,  now,  what  did  taking  charge  of  the  estate 
consist  of  at  that  timet  What  did  you  receive  from  Tom? 
A.  Well,  now,  you  know,  of  course,  perhaps  there  was  no 
physical  turning  over  at  that  timje  so  far  as  Tom  was 
concerned.  My  recollection  now  is  that  Tom  was  farm- 
ing that  land,  or  was  getting  ready  to  farm  it  for  the 
next  spring.  I  know  he  farmed  it  the  next  spring.  I 
know  we  had  an  understanding  that  he  could  stay  there 
and  farm  it,  and  my  understanding  always  was  that  he 
always  turned  over  the  proceeds  of  what  he  sold,  to  me. 
Now,  we  have — but  if  he  needed  anything  for  his  own 
use  I  gave  him  the  liberty  to  use  it.  Whenever  he  needed 
any  money  and  would  come  to  me,  I  would  give  it  to  him. 

"Q.  Did  he  ever  ask  for  money  that  you  didn't  give 
it  to  him?    A.    No,  sir. 

"Q.  Did  the  amount  of  money  you  gave  him  equal 
the  trust?    A.  No,  sir,  I  don't  think  it  ever  did. 

"Q.  In  fact,  money  accumulated  in  the  trust  all  the 
time?   A.  Yes,  sir." 
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That  witness  made  some  improvements  on  the  farm 
costing  two  or  three  thousand  dollars.  Kept  the  taxes 
paid.  Made  yearly  settlement  of  his  account,  which  were 
signed  and  approved  by  both  plaintiff  and  his  sisters,  and 
also  filed  in  and  approved  by  the  circuit  court  ever  since 
the  execution  of  the  deed.  That  pursuant  to  the  decree  in 
the  prior  suit  between  the  parties  in  1914,  he  paid  over  to 
the  plaintiff  all  the  personal  property  and  monefy  ac- 
cumulated in  the  trust  fund  at  that  time,  less  attorneys' 
fees  and  costs,  as  required  by  said  decree.  But  plaintiff 
voluntarily  returned  the  same  to  witness  about  three 
years  before  the  trial  of  this  case,  to  hold  and  invest  for 
him,  and  that  witness  now  has  such  funds  in  his  hands 
for  plaintiff  amounting  to  about  $9,000.  Since  the  decree 
of  1914  funds  from  the  rents  and  profits  of  the  real  estate 
over  and  above  what  he  has  paid  plaintiff  for  his  living, 
taxes,  etc.,  having  accumulated  in  his  hands,  amounting  to 
about  $1,700.  He  never  knew  that  plaintiff  had  been  in 
the  insane  asylum  until  a  short  time  after  the  instrument 
was  executed.  Here  plaintiff's  counsel  stated  that  it  had 
been  adjudicated,  and  he  claimed,  that  plaintiff  was  sane 
at  the  time  he  made  the  deed,  and  defendants'  counsel 
said  he  did  not  object  to  the  evidence  of  such  previous 
insanity,  as  it  was  persuasive  that  plaintiff  needed  some 
one  to  take  care  of  his  property  and  see  that  it  was  not 
dissipated. 

Defendants,  Mrs.  May  and  Mrs.  Thompson  corrobo- 
rated the  testimony  of  defendant  Hoffman. 

At  the  trial  of  the  case,  to  support  their  plea  of 
former  adjudication,  defendants  introduced  the  plead- 
ings and  decree  of  the  court  in  the  former  suit.  The 
petition  was  as  follows: 

'*In  the  Circuit  Court  of  Pettis  County,  Missouri, 
October  Term,  1914.  Thomas  B.  Melvin,  Plaintiff,  vs. 
Lula  Melvin  Thomson  and  Eugene  Thomson,  her  hus- 
band, Nannie  Melvin  May  and  P.  A.  May,  her  husband, 
and  Louis  Hoffman,  Trustee,  Defendants. 
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** Plaintiff  states  that  on  the  31st  day  of  December, 
1903,  plaintiff  was  the  owner  and  in  possession  of  the  fol- 
lowing described  real  estate/ to-wit:"  (Here  follows  de- 
scription). 

**  Plaintiff  states  that  prior  to  the  said  Slst  day  of 
December,  1903,  he  had  been  adjudged  insane  by  the 
County  Court  of  Pettis  County,  Missouri,  and  sent  to  the 
Hospital  for  the  Insane  at  Nevada,  Missouri. 

**  Plaintiff  states  that  a  short  time  after  he  had  been 
discharged  from  the  said  asylum  for  the  insane,  to-wit: 
December  31,  1903,  he  was  induced  to  and  did  sign  his 
name  to  a  certain  instrument  of  writing  or  deed  whereby 
according  to  the  terms  of  said  writing  he  conveyed  to  one 
of  the  defendants,  Louis  Hoffman,  as  trustee,  all  of  said 
above  (described  real  estate  and  in  addition  thereto  all  of 
plaintiff's  distributive  share  of  the  personal  estate  of 
plaintiff's  deceased  mother,  Mary  M.  Melvin,  coming  to 
him  as  one  of  the  heirs  and  distributees  of  said  estate. 

*' Plaintiff  states  that  at  the  time  he  signed  said  al- 
leged deed  or  instrument  of  writing  he  was  insane  and 
wholly  incapable  of  understanding  the  terms  or  purport 
of  said  alleged  deed,  and  at  said  time  had  not  recovered 
from  the  insanity  aforesaid  and  did  not  know  or  under- 
stand the  contents  and  meaning  of  said  alleged  deed,  and 
did  not  know  that  he  was  by  said  alleged  deed  conveying 
his  said  property  to  the  defendant,  Louis  Hoffman,  as 
trustee. 

''Plaintiff  states  that  defendants  knew  plaintiff  was 
insane  at  the  time  he  signed  said  alleged  deed  and  that 
defendants  Lula  Melvin  Thomson,  Eugene  Thomson, 
Nannie  Melvin  May  and  P.  A.  May  took  advantage  of 
plaintiff's  insane  condition  of  mind  and  induced  plaintiff 
while  in  such  condition  to  sign  said  alleged  deed. 

''Plaintiff  says  that  said  alleged  deed  is  wholly  with- 
out consideration,  that  the  same  was  not  the  act  and 
deed  of  this  plaintiff,  and  that  -said  deed  is  void. 
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''Wherefore  plaintiff  prays  thart  said  pretended  deed 
be  declared  null  and  void  and  held  for  naught. 

''W.  D.  Steele 
''Attorney  for  Plaintiff. 

"Filed  Sept.  18,  1914.  Geo.  W.  Driskell,  Circuit 
Clerk." 

The  answer  of  defendants,  Lula  Melvin  Thomson 
and  Nannie  M.  May,  was  as  follows : 

"In  the  Circuit  Court  of  Pettis  County,  Missouri, 
October  Term,  1914.  Thomas  B.  Melvin,  Plaintiff,  vs. 
Lula  Melvin  Thomson  et  al.,  Defendants. 

"Now  come  the  defendants,  Lula  Melvin  Thomson 
and  Eugene  Thomson,  her  husband,  and  Nannie  Melvin 
May  and  P.  A.  May,  her  husband,  and  for  their  answer  to 
the  plaintiff's  petition,  by  leave  of  court  first  had  and 
obtained,  say  that  it  is  not  true  and  that  they  deny  that 
the  plaintiff  is  the  owner  of  or  in  possession  of  the 
real  estate  described  in  the  plaintiff's  petition,  except 
under  the  circumstances  hereinafter  stated. 

"The  defendants  deny  that  prior  to  the  31st  day 
of  December,  1903,  the  said  Thomas  B.  Melvin  was  ad- 
judged insane  by  the  County  Court  of  Pettis  County 
and  sent  to  the  Hospital  for  the  Insane  at  Nevada. 

"Defendants  admit  that  on  the  31st  day  of  December, 
1903  the  plaintiff  executed  a  certain  instrument  of  writ- 
ing whereby  he  conveyed  to  the  defendant,  Louis  Hoff- 
man, as  trustee,  the  real  estate  described  in  the  plaintiff's 
petition  and  his  distributive  share  of  the  personal  estate 
coming  to  him  from  the  estate  of  his  mother,  Mary  M. 
Melvin,  deceased."  (Here  follow  specific  denials  of 
each  allegation  in  the  petition). 

"Further  answering  these  defendants  say  that  at 
the  time  of  the  executioil  of  said  deed  the  plaintiff  fully 
understood  the  purpose  of  said  deed,  the  objects  to  be 
obtained  thereby,  and  that  he  fully  understood  what  hd 
was  doing  and  the  disposition  he  was  making  of  his 
said  property;  that  he  was  fully  advised  and  was  per- 
fectly competent  to  understand  all  the  matters'  and  facts 
in  connection  therewith  and  that  he  executed  the  same 
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voluntarily  and  of  his  own  free  will  and  for  his  own 
protection  and  advantage. 

**  That  at  the  time  of  the  execution  of  said  deed  there 
had  come  to  the  plaintiff  a  large  amount  of  valuable 
property  consisting  of  the  real  estate  aforesaid  and  of 
personal  property  of  great  value  from  the  estate  of  his 
deceased  mother;  that  the  plaintiff  was  young  and  inex- 
perienced and  liable  to  be  imposed  upon  and  to  lose  said 
property,  and  that  realizing  this  fact  he  himself  caused 
the  conveyance  to  be  made  whereby  he  could  secure  a 
.  perfectly  competent  trustee,  a  man  of  well  known  busi- 
ness discernment,  safe  judgment,  conservative  and  sound 
in  his  business  methods,  perfectly  responsible  and  honest 
in  all  his  transactions  and  dealings,  to  whom  he  could 
commit  the  management  of  said  property  and  under 
whose  supervision  the  plaintiff  could  have  the  full  con- 
trol thereof,  reserving,  by  said  deed  to  himself  the  real 
estate  and  the  use  thereof  and  the  profits  therefrom 
during  his  life  and  the  use  of  all  of  the  income  from 
the  real  and  personal  property,  and  such  of  the  principal 
thereof  as  might  be  necessary  for  his  comfortable  living 
and  enjoyment.  That  said  deed  was  freely  and  ad- 
visedly executed ;  that  thereupon  the  trustee  entered  into 
the  possession  of  said  property  giving  the  plaintiff  the 
free  use  and  enjoyment  thereof;  .  .  .  that  during 
the  whole  period  of  time  since  the  execution  of  said  deed 
the  plaintiff  has  enjoyed  the  profits  of  the  trust  relation 
created  by  said  trustee  (?)  and  has  during  all  these  years 
by  his  conduct  and  acts  ratified  and  affirmed  said  deed 
and  that  he  is  now  estopped  from  claiming  that  same  is 
'  not  his  free  and  voluntary  act.     . 

"The  defendants  say  they  are  entitled  to  have  the 
validity  of  said  deed  of  trust  inquired  into  and  ascer- 
tained and  determined  by  this  court  and  the  rights  of 
the  parties  hereto  therein  respectfully  (respectively)  de- 
termined and  fixed  by  the  judgment  and  decree  of  this 
court. 

*' Wherefore,  these  defendants  pray  that  the  court 
will  ascertain  and  determine  the  rights  of  the  parties 
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to  this  action  under  and  by  virtue  of  said  trust  deed 
and  by  its  judgment  declare  such  rights  so  that  the 
same  may  be  established  by  the  judgment  and  decree  of 
this  court  and  the  rights  and  interests  of  all  the  par- 
ties hereto  fully  determined  and  settled. 

**And  defendants  pray  for  such  other  and  further 
relief  as  to  the  court  may  seem  meet  and  proper. 
*' Montgomery  &  Montgomeby 

Attys.  for  Defendants. 

^' Filed  Oct.  16,  1914.  Geo.  W.  Driskell,  Circuit 
Clerk." 

The  answer  of  defendant,  Hoffman,  trustee,  in  said 
cause,  put  the  matters  alleged  in  the  petition  in  issue, 
and  alleged  that  by  said  deed  *^  plaintiff  conveyed  to  this 
defendant,  as  trustee  for  plaintiff,  and  for  defendants, 
Lula  Melvin  Thomson  and  Nannie  Melvin  May,  sisters 
of  said  plaintiff,  all  the  real  estate  described  in  plain- 
tiff's petition  and  all  of  plaintiff's  distributive  share  of 
the  personal  estate  of  plaintiff's  deceased  mother,  Mary 
M.  Melvin."  That  said  defendant,  trustee,  signed  said 
deed  of  trust  and  took  charge  of  said  property,  and  ever 
since  the  execution  of  said  deed  managed  said  prop- 
erty as  trustee  in  good  faith  and  had  filed  annual  settle- 
ments, as  such  trustee,  all  of  which  were  approved  by 
the  plaintiff  and  his  codefendants,  Lula  Melvin  Thom- 
son and  Nannie  Melvin  May,  and  that  said  defendant 
was  ready  at  any  time  to  make  final  settlement  and  turn 
over  the  assets  to  any  person  named  by  the  court,  and 
prays  the  court  to  examine  his  accounts  and  make  the 
same  matter  of  record. 

The  decree  in  said  cause  was   as  follows: 

''Now  on  this  day  come  the  parties  by  their  re- 
spective counsel  and  by  consent  of  all  the  parties  hereto, 
they  all  being  represented  in  court  by  counsel  and  the 
plaintiff  in  person  and  by  his  counsel,  this  cause  is  taken 
up  and  submitted  to  the  court,  and  the  court  having 
heard  the  evidence  in  the  cause  and  fully  considered  the 
same  and  being  fully  advised  in  the  premises,  finds  the 
issue  for  the  defendants;  and  the  court  finds  that  at 
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the  time  of  the  execution  of  the  deed  in  trust  to  the 
defendant,  Louis  Hoffman,  as  trustee,  the  j,!aintiff,  the 
maker  thereof ,  was  of  sound  mind  and  fully  capable  of 
understanding  the  terms  and  purport  of  said  deed  of 
trust  and  understood  its  contents  and  meaning,  and  it 
is  decreed  and  adjudged  by  the  court  that  said  deed  and 
the  trust  created  thereby  be  in  all  respecls  sustained 
and  the  plaintiff's  bill  to  annul  and  cancel  the  same  be 
dismissed  at  his  costs. 

**  Whereupon,  by  consent  and  agreement  of  all  of  the 
parties  hereto,  the  trustee,  Louis  Hoffman,  defendant  in 
•this  cause,  is  ordered  and  directed  by  the  court  to  tumt 
over  to  the  plaintiff,  Thomas  B.  Melvin,  all  the  moneys, 
property  and  personal  assets  now  in  his  hands  and  under 
his  control  as  part  of  said  trust  and  belonging  to  the 
trust  estate,  of  every  sort  and  kind,  after  deducting  there- 
from all  of  the  costs  and  expenses  of  this  proceeding,  in- 
cluding attorneys'  fees  and  such  remuneration  as  the 
trustee  is  at  present  entitled  to,  and  the  trustee  is  directed 
by  the  court  in  due  cour^  to  present  to  this  court  his 
settlement  in  accordance  with  this  order,  and  to  carry  out 
the  same  in  all  respects. 

''And  by  consent  of  all  the  parties  present  the  trustee 
is  directed  to  pay  the  attorney  for  the  plaintiff  an  ad- 
ditional attorneys'  fee  of  $250  and  to  pay  to  the  attorneys 
for  the  defer  dants,  Montgomery  &  Montgomery,  an  ad- 
ditional compensation  in  this  cause  in  the  sum  of  $250 
out  of  the  trust  funds  in  his  hands,  and  that  the  sum 
of  $100  be  paid  by  said  trustee  to  Dimmitt  Hoffman  as 
his  attorney  for  appearing  and  answering  in  this  cause  for 
him." 

In  the  case  in  hand,  the  court  below  found  for  plain-  ^ 
tiff,  decreed  that  the  trust  created  by  said  deed  ''is  here- 
by revoked,"  the  trust  terminated;  that  the  fee  simple 
title  is  in  plaintiff,  and  defendants  have  no  rights  therein. 

Failing  to  obtain  a  new  trial,  defendants,  Mrs.  Thom- 
son and  Mr?.  May,  appealed  to  this  court; 
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I,  As  to  res  adjudicata.  There  are  no  allegations  in 
the  petition  in  the  case  now  before  us  that  said  deed  was 
procured  by  fraud  or  undue  influence  of  any  one,  nor  that 
plaintiff  was  weak-minded  or  in  any  way  incapacitated 
when  he  made  said  deed.  The  only  allegations  in  said 
petition,  as  grounds  for  setting  aside  or 
Bes  Adjudicata,  avoiding  said  deed  in  equity,  are  thai 
plaintiff  was  not  '*  advised  that  said  in- 
strument was  irrevocable,  but  this,  plaintiff,  at  the  time 
of  executing  said  instrument,  understood  and  intended 
that  such  instrument  should  and  did  create  a  revoc^tble 
•  settlement. '^  All  of  which  grounds  were  conclusively 
adjudicated  against  plaintiff  in  the  former  suit.  If  plain- 
tiff was  of  sound  mind  and  knew  and  understood  the  pur- 
port, terms,  contents  and  meaning  of  said  instrument, 
when  he  made  it,  which  was  expressly  within  the  issues 
and  expressly  found  and  decreed  by  said  former  judg- 
ment, then  he  was  fully  advised  and  knew  that  said  deed 
purported  to  be  and  was  an  absolute,  irrevocable  convey- 
ance. The  finding  of  all  the  issues  for  defendants  and  de- 
creeing ^^said  deed  and  the  trust  thereby  created  in  all 
respects  sustained"  in  said  former  judgment,  also  ad- 
judged that  there  was  no  undue  influence  practiced  by  de- 
fendants, or  the  husbands  of  plaintiff's  sisters,  in  the  pro- 
curement of  said  deed,  because  that  was  also  one  of  the 
issues  expressly  alleged  and  involved  in  the  pleadings  in 
the  former  suit.  Whether  said  deed  was  improvidently 
made  by  plaintiff,  or  the  power  of  revocation  omitted 
therefrom  by  mistake,  was  a  matter  also  embraced  with- 
in the  issues  made  and  decided  in  the  former  case,  be- 
cause, if  plaintiff  was  of  sound  mind  and  fully  competent 
to  understand  and  did  understand  the  purport  and  mean- 
ing of  said  deed  when  he  made  it,  as  the  court  held  in 
said  former  cause,  it  could  not  have  been  improvidetitly 
made  nor  omit  the  power  of  revocation  by  mistake. 

It  is  hardly  necessary  to  cite  authorities  on  the  ele- 
mentary proposition,  that  when  an  issue  has  once  been 
decided  by  a  court  of  competent  jurisdiction  in  a  former 
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suit  between  the  same  parties,  the  losing  pa^^-^  n^rMrtrJ- 
vex  his  adversary  again  with  the  same  issue 
embraced  therein.    [Chouteau  v.  Gibson,  76  Mc 
V.  Kansas  City,  147  Mo.  140;  Wilson  v.  Bough 
17;  Young  v.  Byrd,  124  Mo.  590.] 

Furthermore,  a  former  judgment  is  not  o 
sive,  as  to  matter  in  issue  and  embraced  withi 
but  as  to  all  matters  which  the  parties  could  h 
to  sustain  their  a(;tion  or  defense.  The  form( 
ing  being  a  suit  in  equity  to  cancel,  set  aside 
said  deed,  all  matters  which  plaintiff  could  hi 
to  set  aside  and  cancel  said  deed  in  equity  i 
to  have  been  adjudged  in  defendants'  favo 
alleged  in  the  petition  in  said  cause  or  m 
reason,  that  a  party  cannot  split  up  his  cans 
nor  vex  his  adversary  piece-meal  for  the  s 
more  than  once.  [Donnell  v.  Wright,  147  M 
cases  cited;  St.  Louis  v.  United  Rys.,  263  Mo.  1 
cases  cited ;  Spratt  v.  Early,  199  Mo.  491 ;  Lei 
ter,  268  Mo.  1.  c.  428.] 

We  hold,  therefore,  that  all  equitable  g 
annulling,   setting  aside,   or  revoking  said 
urged  by  respondent  in  his  petition,  or  in  his 
determined  against  him  in  the  former  litigatii 
at  rest. 

n.    We  also  think,  that  the  validity  of  sai 
Joint  and      *^^  trust  thereby  created  was  in  i 
Several         sustained  as   expressly   declared 
Answer.         g^j^  former  decree. 

In  said  former  suit,  the  trustee  and  Mrs 
and  Mrs.  May  filed  answers ;  they  were  on  th( 
of  the  controversy ;  their  answers,  though  in  i 
al,,were  in  substance  joint  and  several;  eac 
the  making  of  the  deed  and  claimed  its  validil 
leged  that  it  had  been  carried  out  by  the  t 
plaintiff  had  received  the  benefit  of  it  since  its 
The  trustee's  answer  alleged  that  it  createc 
trust  for  the  benefit  of  plaintiff  and  his  s 
plaintiff's  sisters'  answer  alleged  it  created 
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the,  support  of  plaintiff  for  life  under  the  supervision  of 
the  trustee.  That  they  were  entitled  to  have  the  validity 
of  said  deed  and  the  rights  of  the  parties  thereunder 
determined  by  the  court  and  expressly  prayed  that  the 
court  determine  such  rights,  etc.  We  hold  that  in  equity 
(especially  under  our  code)  in  matters  of  pleading  and 
procedure,  as  well  as  in  other  matters,  the  substance  and 
not  the  form  of  things  is  regarded,  and,  accordingly,  that 
both  answers  in  the  former  case  must  be  considered  as 
a  single  pleading  containing  the  joint  and  separate  an- 
swer of  the  trustee  and  his  co-defendants.  As  such,  it 
was  suflScient  to  sustain  a  decree,  when  collaterally  at- 
tacked, as  in  this  case,  granting  defendants  affirmative 
relief  and  establishing  the  validity  in  all  respects  of  said 
deed  of  trust.  The  fact  that  said  decree  did  not  fully 
define  the  rights  of  the  parties,  as  prayed  by  defendants, 
does  not  prevent  it  being  an  adjudication  of  their  rights, 
as  far  as  it  goes,  to-wit,  that  *'said  deed  and  the  trust 
thereby  created  be  in  all  respects  sustained."  That 
both  the  parties  and  the  court  understood  the  decree 
established  the  validity  of  the  instrument,  is  further 
shown  by  its  subsequent  language.  Immediately  follow- 
ing the  provision  above  quoted,  it  provides  that  by  order 
of  the  court  and  consent  of  the  parties  (plaintiff,  him- 
self, being  personally  present)  the  personal  property  in 
the  trust  (which  under  the  terms  of  the  deed,  the  trustee 
was  authorized  to  wholly  appropriate  for  the  support 
of  plaintiff)  was  directed  to  be  turned  over  to  him,  and 
the  trustee  to  report  his  action  thereunder  to  the  court. 
There  is,  therefore,  nothing  left  for  further  controversy 
except  the  particular  estates  or  interests  which  the 
parties  have  under  said  deed  considered  as  a  valid  in- 
strument. 

III.  But,  independently  of  the  effect  of  said  former 
judgment,  as  an  affirmative  adjudication  of  the  validity 
of  said  deed,  in  all  respects,  at  law  and  in  equity,  we 

have  arrived  at  the  conclusion  that  it  is  a 
^rampSon    ^^^^^  ^^^  legal  instrument,  and  not  subject 

to  the  objections  made  thereto  by  learned 
counsel  for  respondent. 
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Learned  counsel  contend  that  the  deed,  on  its  face, 
being  a  voluntary  settlement  and  containing  no  power 
of  revocation,  the  presumption  is  that  it  was  omitted  by- 
mistake  or  said  deed  was  improvidently  executed.  Sever- 
al authorities  holding  such  omission  is  prima-facie  evi- 
dence of  such  mistake  or  improvidence  are  cited,  but 
none  so  holding  from  this  State.  But  such  authorities 
would  in  no  event  rule  this  case,  because  the  judgment 
in  the  former  suit  between  the  parties  adjudicated  such 
facts  against  the  plaintiff.  The  question  of  mistake  and 
improvidence  is  a  matter  of  equity  going  to  the  validity 
of  the  execution  of  the  deed,  settled  by  the  former  judg- 
ment and  does  not  affect  the  validity  or  construction  of 
said  deed  on  its  face.  At  law  and  on  its  face,  a  voluntary 
deed  or  executed  trust  in  favor  of  third  parties  is  not 
revocable  by  the  grantor,  unless  sv,ch  power  of  revocation 
-is  contained  in  the  deed,  but  is  valid  and  binding,  as  if 
made  for  a  full  consideration.  [27  Am.  &  Eng.  Ency. 
Law  (1  Ed.)  p.  310,  and  cases  cited  in  the  notes;  Perry 
on  Trusts,  sec.  104;  In  re  Eichard's  Trust  Estate,  97  Md. 
608.]  This  has  always  been  the  law  in  this  State.  [Ewing 
V.  Shannahan,  113  Mo.  1.  c.  196;  Banking  Co.  v.  Miller, 
190  Mo.  640;  McFarland  v.  Bishop,  222  S.  W,  146;  Leeper 
V.  Taylor,  111  Mo.  312;  Watson  v.  Payne,  143  Mo.  App. 
1.  c.  728;  Taylor  v.  Welch,  168  Mo.  App.  1.  c.  230.] 

IV.  Eespondent's  learned  counsel  are  also  in  error 
in  their  contention  that  said  deed  is  not  an  executed 
trust  in  favor  of  plaintiff's  sisters,  because  it  does  not 

provide  that  at  the  time  mentioned  in  the 
Autiioriaing  deed  the  property  shall  go  to  them,  but  that 
Oonii^y  ^  ^^^  trustee  shall  convey  it  to  them.  At  the 
BeneiiciarieB.    outset,  the  property  is  conveyed  absolutely 

in  fee  simple  to  the  trustee  upon  the  trusts 
and  for  the  purposes  thereafter  named,  among  which 
is  that  of  conveying  it  to  plaintiff's  sisters  upon  his  death 
and  that  of  his  widow  and  children,  if  any  he  have,  or 
when  said  children  arrive  at  the  age  of  twenty-one  years. 
The  plaintiff  is  not  required  to  do  anything  further  in 
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order  to  effect  the  disposition  of  his  property  as  con- 
templated by  said  deed.  It  was,  therefore,  a  completely 
executed  trust,  and  in  no  sense  executory  so  as  to  re- 
main revocable  by  him.  [Ewing  v./Shannahan,  113  Mo. 
1.  c.  196,  and  otljer  cases  cited  above.] 

V.  Nor  is  said  instrument  testamentary  in  charac- 
ter. It  passes  the  absolute  fee  to  the  trustee  by  the  usual 
words  of  conveyance  of  present  import  in  trust  for  the 

purposes  therein  mentioned,  and  vests  a 
Tefftomentary     present  title  and  interest  in  the  trustee  and 

the  beneficiaries,  and  takes  immediate  ef- 
fect upon  its  delivery.  There  is  no  title  left  in  the  gran- 
tor whatever,  except  the  right  to  support  as  therein  pro- 
vided. Such  a  deed  has  no  earmarks  of  a  testamentary 
disposition,  and  is  invulnerable  to  attack  for  that  reason. 
[Sims  V.  Brown,  252  Mo.  58.]  / 

VI.  Nor  does  said  instrument  in  any  way  violate 
the  rule  against  perpetuities.  That  rule  is,  that  the  legal 
or  equitable  fee  in  the  estate  must  vest  within  a  life  or 

lives  in  being  and  twenty-one  years  and  the 
period  of  gestation  thereafter  from  the  date 
the  instrument  takes  effect.  The  rule  does  not  apply  to 
vested  remainders,  nor  to  contingent  remainders  which 
vest  within  said  time.  [Deacon  v.  Trust  Co.,  271  Mo. 
669;  Stevens  v.  Annex  Realty  Co.,  173  Mo.  511;  21  R.  C. 
L.  pp.  290,  291,  297.] 

In  this  case,  we  think,  all  the  estates  created  vested 
within  the  required  time. 

(a)  The  complete  legal  title  to  the  trustee  took  ef- 
fect upon  the  delivery  of  the  deed.  So  did  the  interest 
of  plaintiff  for  support.  The  interests  of  his  possible 
wife  and  children  were  contingent  upon  their  being  in  ex- 
istence at  the  time  of  plaintiff's  death,  but  if  they  were 
then  in  existence,  their  estates  took  effect  and  vested  at 
that  time — that  of  the  children  to  cease  at  their  majority, 
that  of  the  wife  to  cease  at  her  death  or  marriage.  Their 
estates  therefore  vested  within  the  rule. 
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As  to  the  sisters^  remainder.  So  far  as  it  was  limited 
to  take  effect  upon  the  death  of  the  plaintiff  and  the  death 
of  the  widow,  it  was  a  vested  remainder,  because  said 
events  were  certain  to  occur  and  the  sisters  were  living 
when  the  deed  was  made.  In  so  far  as  it  jvas  limited  to 
vest  when  plaintiff's  children,  if  any,  reached  their 
majority,  if  the  immediate  clause  in  which  it  is  stated  the 
trustee  shall  then  convey  to  them,  is  alone  considered,  it 
would  be  contingent,  because  the  event,  that  of  said 
children,  if  any,  ever  reaching  majority,  would  be  un- 
certain. [Eckle  V.  Ryland,  256  Mo.  1.  c.  451  et  seq.]  But 
even  in  that  case,  the  sisters'  title  would  vest  in  equity 
within  twenty-one  years  and  the  period  of  gestation  after 
plaintiff's  life  had  expired,  which  would  be  within  the 
rule. 

(b)  But,  whether  a  remainder  is  vested  or  contin- 
gent depends  upon  the  intention  of  the  instrument,  as 
shown  by  its  four  corners,  and  if  doubtful,  will  be  con- 
strued to  be  vested.  [Chew  v.  Keller,  100  Mo.  362.]  If 
the  remainder  to  the  sisters  be  contingent  upon  his  chil- 
dren, if  any,  reaching  the  age  of  majority,  then  if  he  had 
children  and  they  all  died  before  they  reached  their  ma- 
jority, the  remainder  to  the  sisters  would  fail  and  the  fee 
would  revert  to  the  plaintiff  or  his  heirs,  because  not 
otherwise. disposed  of  by  the  deed.  But  we  think,  it  was 
the  clear  intention  of  the  deed  to  dispose  of  the  whole  fee 
simple  title,  so  that  it  would  vest  in  the  beneficiaries  with- 
in a  life  in  being  or  twenty-one  years  and  the  period  of 
gestation  thereafter.  This  is  shown  by  the  express  state- 
ment in  the  deed,  that  the.  trustee  was  vested  with  the 
fee  simple  title  interest  in  trust  for  the  purposes  specified 
in  the  deed,  and  by  the  express  statement,  that  the  pay- 
ments to  plaintiff  and  his  wife  and  children  should 
**  never  be  in  such  amounts  as  not  to  leave  funds  to  pay 
all  taxes,"  and  ^'to  at  all  times  leave  the  real  estate  or 
its  proceeds  intact  and  fully  protected  and  preserved  for 
the  benefit  of  the  remainderman  hereafter  mentioned.' ' 

If  the  language  had  been  to  convey  to  the  sisters,  etc., 
upon  the  majority  of  the  children,  ^'or  upon  their  death 
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before  majority/'  there  could  be  no  doubt  that  the  sisters^ 
interest  would  be  a  vested  remainder,  because  all  the 
events  upon  which  it  depended  would  necessarily  happen 
by  the  mere  efflux  of  time.  [Warne  v.  Sorge,  258  Mo.  1. 
c.  171.]  But,  we  think,  that  this  omission  is  supplied  by 
the  other  language  of  the  deed  above  referred  to  showing 
an  intention  to  dispose  of  the  whole  fee  and  that  the  es- 
tate should  always  be  preserved  for  the  remaindermen 
''hereafter  mentioned''  who  are  his  sisters;  also  by  the 
immediate  context  directing  the  conveyance  to  the  sisters 
'Hheir  heirs,  executors,  administrators  and  assigns.' ' 
This  language  shows  their  estate  was  to  descend  to  their 
heirs  and  vest  in  their  executors  and  administrators  or  in 
their  assigns. 

We  rule,  that  the  sisters'  estate  is^a  vested  equitable 
remainder  in  fee. 

VII.  Eespondent's  learned  counsel  also  contend 
that  under  the  instrument  the  trustee  in  his  discretion 
can  withhold  all  income  or  rents  and  profits  from  the 

plaintiff  and  his  widow  and  children,  if  he 
Income.  should  have  any,  and  allow  it  to  accumulate 

in  his  hands  until  the  termination  of  the 
trust  upon  the  death  of  said  widow.  That  she  might  be 
a  person  yet  unborn  and  whose  death  might  be  more  than 
twenty-one  years  and  the  period  of  gestation  after  plain- 
tiff's death.  Therefore,  such  power  of  accumulation  in 
the  trustee  contravenes  the  rule  against  perpetuities. 

But,  we  do  not  so  read  the  deed.  Upon  the  plaintiff's 
death,  leaving  a  widow  or  children,  the  trust  is  expressly 
limited  to  ''continue  for  the  use  and  benefit  of  the  family 
of  the  party  of  the  first  part,  if  he  leave  any,  during  the 
widowhood  of  his  wife,  if  he  leave  any,  and  of  the  minor- 
ity of  any  child  or  children,  if  he  leave  any."  Thms, 
plaintiff's  widow  and  children,  upon  his  death,  are  to 
have  the  use  and  benefit  t)f  the  trust  property  without 
restriction  or  reservation,  during  the  wife's  widowhood, 
and  the  children's  minority.    This  would  give  them  the 
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whole  net  income  of  the  property  dnring  the  existence  of 
their  estate. 

The  power  to  accnmnlate  or  withhold  income  ex- 
pressly applies  only  to  the  plaintiff,  and  not  to  his  widow 
or  children.  Thus,  there  could  be  no  accumulation  of 
income  after  plaintiff's  death  or  beyond  a  life  in  being, 
and  the  rule  against  perpetuities  would  not  be  infringed. 

Vin.  It  is  also  contended  that  the  written  consent 
of  plaintiff  and  his  sisters  to  sell,  is  only  required  in  case 
the  trustee  sells  while  plaintiff  or  his  sisters  or  one  of 
«  .  -X  .  them  is  living,  and  that  in  case  they  are  all 
dead,  he  trustee  is  given  power  to  sell  and 
reinvest  until  the  death  of  the  widow,  if  any,  which  might 
be  beyond  the  lawful  period.  This,  we  think,  is  true. 
But  this  power  to  sell  and  re-invest  in  no  way  disturbs 
the  vested  interest  of  the  beneficiaries,  which,  as  we  have 
seen,  would  all  vest  in  equity,  and  therefore  be  transfer- 
able within  the  period  required  by  said  rule.  Any  change 
or  substitution  of  property  by  the  trustee  under  the  trust 
would  simply  be  the  proceeds  of  the  original  trust  prop- 
erty, and  the  vested  interest  of  the  beneficiaries  would 
follow  and  continue  in  such  proceeds  or  substituted  prop- 
erty and  would  be  in  no  way  disturbed  by  the  change  in 
the  character  of  the  trust  propert;>i  The  power  to  lease, 
sell  and  reinvest,  instead  of  impeding,  facilitates  the 
transfer  of  property,  and  as  tk'very  piirpose  the  rule 
against  perpetuities  seeks  to  promote.  [Deacon  v.  Trust 
Co.,  271  Mo.  669;  In  re  Estate  of  Soulard',  141  Mo.  642; 
21  R.  C.  L.  page  336;  Holmes  v.  Walter,  118  Wis.  409,  62 
L.  B.  A.  986;  note  to  11  L.  R.  A.  88;  Pulitzer  v.  Living- 
ston, 89  Me.  359 ;  Hart  v.  Seymour,  147  HI.  59».] 

IX.  We  are,  therefore,  of  the  opinion,  that  said  in- 
strument is  valid  in  all  respectg,  as  to  the  parties  thereto 
and  the  beneficiaries  therein  mentioned,  and  so  hold. 

We  have  also  indicated  the  character  of  the  estates 
of  the  beneficiaries  and  powers  of  the  trustee. 

As  to  the  plaintiff's  right  of  support,  we  hold,  that 
it  is  wholly  within  the  discretion  of  the  trustee,  except 
under  the  circumstances  mentioned  in  the  deed,  which 
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provides  when  it  must  be  withheld,  but  may  be 
SuKport.'^  given  to  his  family,  if  any  he  has.  But,  other- 
wise, the  trustee  is  authorised  to  give  all  the 
net  income  of  the  trust  property  to  the  plaintiff  during 
his  life  for  his  support  (including  that  of  his  family,  if 
any  he  should  have),  without  regard  to  whether  the  plain- 
tiff has  sufficient  other  property  or  means  or  needs  such 
net  income  for  his  and  their  support  or  not.  Also  in  his 
discretion  out  of  said  net  income  to  erect,  if  not  already 
erected,  or  in  case  they  be  destroyed  hereafter,  such 
buildings  as  may  be  necessary  upon  said  land  for  the 
comfortable  use  and  occupancy  of  the  plaintiff,  and  if 
he  have  a  family,  for  plaintiff  and  his  family,  without 
regard  to  whether  plaintiff  has  other  houses  or  property 
which  he  could  use  for  his  dwelling  or  not.  By  net  in- 
come is  meant  all  the  income  remaining  after  paying  the 
expenses  of  the  trust  and  operating  the  property  there- 
under, including  compensation  to  the  trustee,  and  reason- 
able attorneys'  fees  of  himself  and  his  codefendants  in 
defending  this  suit,  or  other  litigation  to  which  he  may 
be  a  party  as  trustee,  taxes,  insurance,  ordinary  repairs 
and  all  other  necessary  expenses  incurred  as  such  trustee 
in  order  to  preserve  the  corpus  of  the  trust  property  in- 
tact for  the  remaindermen  as  provided  for  in  said  deed. 
The  resul  ^?'3,  thMt  the  judgment  of  the  lower  court 
is  reversed,  and  the  Sause  remanded,  with  directions  to 
said  court  to  set  aside  Wid  judgment,  and  enter  a  decree 
finding  all  the  issues  for  def endants,,^nd  declaring  and 
adjudging  said  deed  of  trust  and  j  -provisions  therein 
legal  and  valid  in  all  respects  '^^  law  and  equity,  and 
binding  upon  the  parties  thereto,  and  that  the  rights  of 
the  parties  to  this  suit,  and  the  beneficiaries  in  said  in- 
strument mentioned,  including  the  powers  and  duties  of 
the  trustee,  are  as  therein  provided  and  set  forth  and 
as  construed  and  indicated  by  our  opinion  herein.  Broivn 
and  Ragland,  CC,  concur. 

PER  CURIAM :— The  foregoing  opinion  by  Small, 
C,  is  adopted  as  the  opinion  of  the^  court.  All  of  the 
judges  concur,  David  E.  Blair,  J.,  in  paragraphs  1  and 
2,  and  the  result,  and  except  Woodson,  J.,  who  dissents. 
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JOHANNA    FRESE,     Administratrix     of    Estate     of 
JOSEPH  J.  FRESE,  v.  CHICAGO,  BURL] 
&  QUINCY  RAILHOAD,  Appellant. 

In  Banc,  November  30,  1921. 

1.  COLLISION  OF  TBAINS:  Crossing  Track  at  Surface:  C 
Failure  to  Ascertain.  Where  the  statute  of  Illinois  n 
trains,  when  approaching  a  crossing  with  another  railroad 
same  level,  to  be  brought  to  a  full  stop  within  eight  hu 
of  the  crossing,  and  the  engineer  to  "positively  ascertai 
way  is  clear  and  that  the  train  can  safely  resume  its  coi 
proceeding  to  pass  the  crossin^e;/'  the  wife  of  the  eng 
was  killed,  cannot,  under  the  Federal  Employers'  Lial 
recover  damages  from  the  company  whose  Illinois  tra 
operating  at  the  time  of  its  collision  with  a  train  on  tl 
railroad,  where  her  own  evidence  shows  that  he  did  not  * 
ascertain"  that  the  way  was  clear  before  entering  upon 
ing. 


:   :  :    Customary  Observance  of  Sta 

positive  requirement  of  a  statute  that  the  engineer  < 
about  to  cross  another  railroad  must  bring  the  train  to  i 
and  "positively  ascertain  that  the  way  is  clear  and 
train  can  safely  resume  its  course  before  pp  eeding  t< 
crossing"  cannot  be  abrogated  by  a  showing  1;hat  th 
custom  or  usage  in  force  upon  the  engine  whereby  it  l 
duty  of  the  fireman  to  look  out  for  approaching  engii 
side  of  the  train  and  to  notify  the  engineer  in  case  ] 
engine  approaching  the'  crossing  on  the  other  railroad, 
if  such  requirement  cojjM  thus  be  abrogated,  the  custon 
would  not  be  binding  upon  the  company  unless  there  i 
tending  to  show  that  the  company  or  its  officers  had  nc 
and  even  then  it  must  be  pleaded. 


Appeal  from  Buchanan  Circuit  Court. — Hon.  Th 

Allen,  Judge. 


Reversed. 
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H.  J.  Nelson,  E.  M.  Spencer  and  M.  G.  Roberts  for 
appellant. 

(1)  The  instruction  in  the  nature  of  a  demurrer  td 
the  evidence  should  have  been,  given.  No  substantial  evi- 
dence was  introduced  tending  to  establish  that  the  negli- 
gence of  the  jfireman  caused  the  collision.  Plaintiff  *s  evi- 
dence does  establish  that  the  fireman  was  at  his  post  of 
duty,  keeping  a  lookout  through  the  front  window  of  the 
cab,  but  nowhere  in  the  record  is  there  a  semblsince  of 
testimony  that  he  failed  to  exercise  ordinary  care.  This 
court  has  never  ruled  that  from  proof  of  a  collision  the 
jury  may  infer  or  presume  that  it  was  due  to  negligence 
and  not  to  an  accident,  and,  further,  that  it  was  caused 
by  the  negligence  of  a  particular  one  of  the  two  train 
crews. '  Whitesides  v.  Chicago  B.  &  Q.  R.  Co.,  186  Mo.  619; 
Hamilton  v.  K.  C.  So.  Ry.  Co.,  250  Mo.  722;  Removich  v. 
Rambrick  Const.  Co.,  264  Mo.  54;  Coin  v.  Talge  Lounge 
Co.,  222  Mo.  508;  Patton  v.  Texas  &  P.  R.  Co.,  179  U.  S. 
658,  45  L.  Ed.  361;  Warner  v.  Railroad,  178  Mo.  125; 
LK)oney  v.  Met.  Ry.  Co.,  200  U.  S.  488;  New  Orleans  &  N. 
E.  Railroad  v.  Harris,  247  U.  S.  367;  Seaboard  A.  L.  B. 
Co.  V.  Hortcfn,  233  U.  S.  502,  58  L.  Ed.  1062.  (b)  The  sole 
circumstance  relied  upon  to  show  that  Savage  did  not 
keep  a  lookout  is  McGee's  testimony  to  the  effect  that  he 
was  looking  ahead  through  the  front  window  of  the  cab 
and  not,  as  plaintiff  contends  he  should  have  done, 
through  the  side  window.  It  is  argued,  therefore,  that  he 
did  not  see  the  Wabash  train.  There  is  no  evidence  in  the 
record  that  a  person  looking  ahead  through  the  front  win- 
dow of  the  cab  could  not  see  down  the  transfer  track  west 
of  the  depot.  To  properly  perform  his  duty,  he  had  to  look 
along  the  Q  track  as  well  as  to  the  side  in  front  of  him. 
Looking,  therefore,  through  the  front  window  was  the 
proper  course,  especially  as  the  train  was  moving  to  the 
southeast.  In  that  way  the  line  of  vision  was  narrow 
enough  to  enable  him  to  see  on  both  sides  of  the  depot 
for  an  approaching  train.   The  fireman  is  at  all  times  sub- 
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ject  to  the  orders  and  commands  of  the  engineer.  In  the 
absence  of  evidence  that  he  disobeyed  the  instructions  of 
Jiis  superior,  the  law  will  place  the  blame  for  the  accident 
on  him  whose  duty  it  was  to  '*  positively  ascertain/ ^  The 
facts  of  record  show  conclusively  that  he  failed  so  to  do. 
Great  Northern  By.  v.  Wiles,  240  U.  S.  444,  448.  (2) 
Defendant's  refused  Instruction  F  which  declared  that 
the  duty  of  the  engineer  under  the  statute  was  a  personal 
one  which  the  law  cast  upon  him  and  which  he  could  not 
delegate  or  place  upon  another,  should  have  been  given. 
Just  how  the  court  could  refuse  to  give  this  instruction 
and  at  the  same  time  admit  the  Illinois  statute  in  evi- 
dence, is  difficult  to  see.  The  Illinois  law  clearly  placed 
upon  the  engineer  the  responsibility  of  positively  ascer- 
taining that  the  way  was  dear  and  the  crossing  safe  be- 
fore proceeding  thereon  with  his  train.  That  such  an  obli- 
gation so  imposed  is  a  personal  one,  there  can  be  no  ques- 
tion. If  it  be  personal,  then  a  man  so  situated  cannot 
delegate  that  duty  to  anyone  else,  or  rely  upon  anyone 
else  for  its  performance.  He  must  himself  personally  do 
what  the  law  personally  commands  him  to  do.  (3)  De- 
fendant's refused  Instruction  E  should  have  been  given 
because  if  the  accident  was  due  to  Frese 's  own  negli- 
gence, his  personal  representative  cannot  recover.  If  it 
was  due  to  the  negligence  of  the  engineer  of  the  Wabash, 
Frese 's  personal  representative  could  not  recover  as 
against  the  Burlington.  Likewise,  if  it  was  due  to  the 
negligence  of  both  Frese  and  the  engineer  of  the  Wa- 
bash, there  could  be  no  recovery  against  this  defendant. 
(4)  Defendant's  refused  Instruction  C  should  have  been 
given.  There  was  a  statutory  obligation  upon  Frese  to 
positively  ascertain  that  the  crossing  was  safe  before  he 
attempted  to  pass  oveF  it.  If  therefore,  his  failure  to 
observe  the  statute  caused  the  collision,  defendant  was 
entitled  to  a  verdict.  (5)  The  testimony  of  the  Alton 
engineer  as  to  the  usual  manner  and  custom  of  ascertain- 
ing whether  a  crossing  is  clear  and  as  to  the  nature  of 
the  duties  of  an  engineer,  should  not  have  been  admitted 
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in  evidence.  The  statute  of  Illinois  plainly  designates 
the  nature  and  character  of  the  duty  of  an  engineer  when 
approaching  a  grade  crossing.  The  statute  cannot  be 
changed  by  a  custom..  Proof  of  the  usual  manner  does 
not  excuse  negligence  arising  from  a  violation  of  the 
statute.  Evidence  of  a  custom  was  not  admissible.  Clark 
V.  St.  Joseph  T.  Ry.  Co.,  242  Mo.  570. 

Mytton  &  Parkinson  for  respondent. 

(1)  Railroad  tracks  in  and  of  themselves  suggest 
danger,  and  everyone  having  reached  the  age  of  reason- 
able discretion  is  presumed  to  know  this  fact,  and  the  law 
therefore  enjoins  the  duty  upon  one  approaching  a  rail- 
road track  and  crossing  to  exercise  ordinary  care  by" 
looking  and  listening  for  approaching  trains,  and  the  ac- 
tion of  the  fireman  Savage  in  approaching  the  Wabask 
track  and  crossing  with  his  head  outside  of  the  side  cab 
window  and  looking  through  the  front  window  in  tho 
direction  in  which  he  was  going,  and  not  to  the  side,  was, 
if  not  negligence  as  a  matter  of  law,  gross  negligence  as  a 
matter  of  fact.  Dyrez  v.  Mo.  Pac.  Ry.  Co.,  238  Mo.  33,  46; 
Holland  v.  Mo.  Pac.  Ry.  Co.,  210  Mo.  338;  Connor  v. 
Wabash  R.  R.  Co.,  149  Mo.  App.  675,  686;  McNeil  v.  Mo. 
Pac.  Ry.  Co.,  182  S.  W.  762.  (2)  The  faUure  of  a  party  to 
call  witnesses  in  its -employ  and  under  its  control,  who 
know  vital  facts  affecting  the  issue  upon  which  the  case 
is  tried,  is  a  strong  circumstance  against  such  party.  Mc- 
Cord  V.  Schaaf,  216  S.  W.  320;  Willitts  v.  Railroad  Co., 
221  S.  W.  65;  Schooler  v.  Schooler,  258  Mo.  83,  95;  Phillips 
V.  Tel.  Co.,  194  Mo.  App.  470;  Van  Ness  v.  Ry.  Co.,  181 
Mo.  App.  379 ;  McClanahan  v.  Railroad,  147  Mo.  App.  412. 
(3)  In  an  action  for  negligent  death,  decedent  is  pre- 
sumed to  have  used  reasonable  c*are  for  his  own  safety  in 
the  absence  of  evidence  to  the  contrary.  Grant  v.  Kansas 
City  So.  Ry.  Co.,  190  S.  W.  586;  Bueshing  v.  St.  Louis  Gas 
Light  Co.,  73  Mo.  219;  Capp  v.  St.  Louis,  251  Mo.  345, 
373;  Tibbels  v.  Ry.  Co.,  219  S.  W.  109;  Wack  v.  Railroad, 
175  Mo.  App.  122.    Except  for  the  admissions  in  the  plead - 
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xngs  and  during  the  trial  there  is  not  one  scintilla  of  evi- 
dence concerning  the  conduct  of  the  decedent  Frese  as 
locomotive  engineer  except  that  he  brought  his  train  to 
a  stop  and  whistled  in  compliance  with  the  law  within 
800  feet  of  the  crossing,  and  at  a  point  249  feet  from  the 
grade  crossing.  It  is  not  pointed  out  anywhere  in  ap- 
pellant's brief  in  what  particular  the  engineer  failed  to 
comply  with  the  statutory  law  of  Illinois,  or  in  what  par- 
ticular he  was  negligent.  The  evidence  unquestionably 
showed  he  could  not  see  trains  approaching  from  the 
fireman's  side  on  the  Wabash  track,  and  that  he  was 
running  six  or  seven  miles  an  hour.  What  he  failed  to  do 
that  he  should  have  done,  or  what  he  did  that  he  should 
not  have  done,  is  nowhere  pointed  out.  It  is  not  pretend- 
ed that  he  could  have  left  the  throttle  of  his  engine.  It 
cannot  be  pretended  that  he  would  have  heard  the 
Wabash  train  approaching  with  the  noises  of  his  own 
train  about  him.  He  did  nothing  that  he  should  not  have 
done  and  he  did  not  fail  to  do  anything  that  he  could  or 
should  have  done  to  see  that  the  way  was  clear  and  that 
it  was  safe  for  him  to  make  the  crossing.  (4)  Defend- 
ant's refused  Instructions  C,  D,  E,  F  and  6  were  properly 
refused,  (a)  Instruction  C  does  not  follow  in  its  terms 
the  duties  imposed  by  the  Illinois  statute  pleaded,  but  en- 
larges the  duty  of  an  engineer  in  approaching  a  grade 
crossing.  The  instruction  eliminated  the  engineer's  duty 
to  stop  and  positively  ascertain  the  crossing  was  clear 
before  proceeding  and  misstated  the  duty  devolved  upon 
him  by  the  statute  by  requiring  him  absolutely  to  know 
that  the  crossing  was  clear  and  he  could  proceed  over 
the  same  in  safety,  although  the  statute  made  no  such 
requirements,  but  simply  required  him  to  bring  his  train 
to  a  stop  and  to  positively  ascertain  that  the  way  was 
clear,  and  that  the  train  could  safely  resume  its  course  be- 
fore proceeding  to  pass  the  crossing.  Further,  the  in- 
struction disregards  the  provisions  of  the  Federal  Em- 
ployers' Liability  Act  which  permits  the  plaintiff  a  re- 
covery even  though  he  were  negligent  in  violating  the 
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statute  if  the  negligence  of  the  fireman  contributed  to  and 
caused  his  death.  The  instruction  authorizes  a  verdict 
for  defendant  upon  mere  proof  of  negligence  of  the  de- 
ceased without  any  regard  to  the  fact  of  whether  or  not 
his  negligence  was  the  sole  negligence.  Further,  there 
is  absolutely  no  evidence  upon  which  to  base  an  instruc- 
tion that  the  engineer  Frese  in  any  way  violated  the  stat- 
utory provision  or  was  guilty  of  any  negligence  whatso- 
ever, (b)  Instruction  D  is  objectionable  for  the  same 
reasons  urged  against  Instruction  C.  (c)  Instruction  E 
is  faulty  for  the  reasons  urged  against  C  and  D.  (d) 
Instruction  F  contains  all  of  the  objections  urged  to  the 
preceding  instructions  and  is  objectionable  for  the  fur- 
ther reason  that  there  was  no  evidence  upon  which  to 
base  it.  There  is  no  evidence  in  the  record  of  any  at- 
tempt by  the  decedent  Frese  to  delegate  the  duty  de- 
volved upon  him  by  the  law.  (e)  Instruction  G  indulges 
a  presumption  in  favor  of  the  defendant,  which  it  is  not 
even  pretended  here  should  be  allowed.  When  evidence 
of  facts  appear,  presumptions  disappear.  The  evidence 
clearly  showed  exactly  what  Savage  did  and  what  his 
conduct  was  in  approaching  this  crossing.  No  presump- 
tion of  law  attended  his  acts  and  determined  them  to  be 
the  acts  of  a  person  in  the  exercise  of  ordinary  care.  The 
facts  were  before  the  jury  for  them  to  determine  whether 
his  conduct  was  negligent  or  otherwise. 

WOODSON,  J.— This  suit  was  instituted  in  the  Cir- 
cuit Court  of  Buchaxian  County,  by  the  plaintiff  against 
the  defendant,  to  recover  damages  for  the  alleged  negli- 
gence of  the  latter  in  killing  the  former's  husband.  The 
trial  resulted  in  verdict  and  judgment  for  the  plaintiff 
in  the  sum  of  $12,000  and  in  proper  time  and  manner  the 
defendant  appealed  the  cause  to  this  court. 

Counsel  for  both  plaintiff  and  defendant  have  made 
a  full  and  fair  statement  of  the  case  in  their  respective 
briefs,  but  we  will  adopt  that  of  plaintiff  as  it  probably 
more  clearly  emphasizes  the  points  presented  for  con- 
sideration, which  is  as  follows : 
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This  is  an  action  by  Johanna  Frese,  Administratrix 
of  the  Estate  of  Joseph  J.  Frese,  deceased,  to  recover 
compensation  under  the  Federal  Employers*  Liability 
Act  for  the  benefit  of  herself,  as  his  widow,  and  their 
children,  on  account  of  his  death  on  the  30th  day  of 
October,  1916,  from  injuries  inflicted  on  that  date  at 
Hulls,  Illinois,  while  he  was  a  locomotive  engineer  in  the 
employ  of  the  defendant  company  and  operating  one  of 
its  trains,  by  reason  and  on  account  of  the  negligence  of 
the  defendant  company,  through  its  fireman.  Savage, 
on  account  of  said  train  being  run  into  collision  with  a 
train  operated  by  the  Wabash  Kailroad  Company. 

At  the  time  of  his  death  Joseph  J.  Frese  had  his 
mansion  house  and  principal  place  of  abode  in  Adams 
County,  Illinois,  and  Mrs.  Frese  was  appointed  adminis- 
tratrix in  the  court  of  that  county  having  probate  juris- 
diction, and  instituted  this  suit  in  the  Circuit  Court  of 
Buchanan  County,  Missouri. 

The  tracks  of  the  Chicago,  Burlington  &  Quincy  Eail- 
road  Company  at  Hulls  run  from  northwest  to  southeast 
in  a  straight  line,  and  cross  at  grade  the  tracks  of  the 
Wabash  Eailroad  Company,  which  run  directly  east  and 
west. 

North  of  the  Wabash  tracks  and  east  of  the  Burling- 
ton tracks  a  joint  depot  is  located,  the  southwest  comer 
of  which  is  seventeen  feet  and  two  inches  from  the  east 
raU  of  the  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany track.  The  depot  is  twenty-two  feet  and  four  inches 
in  width,  and  fifty-two  feet  and  six  inches  in  length,  and 
is  in  a  position  at  an  angle  to  both  tracks  and  not  parallel 
with  either. 

The  plaintiff's  Exhibits  ^'L"  and  ^* J,"  being  plats 
produced  by  the  plaintiff  and  defendant,  respectively, 
each  very  accurately  show  the  physical  situation  (but 
which  are  too  extensive  to  be  set  out  here). 

A  transfer  track  running  from  the  Chicago,  Burling- 
ton &  Quincy  Railroad  Company  track  to  the  Wabash 
track  north  of  the  depot  leaves  the  Burlington  track  at 
a  switch  point  three  hundred  and  fifty-five  feet  northwest 
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of  the  crossing,  and  with  the  frog  formed  by  the  trans- 
fer track  and  the  Burlington  track  a  distance  of  two 
hundred  and  eighty-three  feet  northwest  of  the  crossing, 
running  into  the  Wabash  track  at  a  switch  point  dis- 
tant from  the  railroad  crossing  along  the  Wabash  Bail- 
road  three  hundred  and  fifty-five  feet  and  six  inches, 
with  the  frog  point  formed  by  the  transfer  track  and  the 
Wabash  track  at  a  point  two  hundred  and  eighty-one  feet 
and  six  inches  east  of  the  crossing  along  the  Wabash 
railway.  The  length  of  this  transfer  track  from  frog 
point  to  frog  point  is  five  hundred  and  forty-two  feet  and 
six  inches,  and  it  bends  so  that  it  parallels  the  northeast 
side  of  the  depot  at  a  distance  of  fifteen  feet  therefrom. 

North  of  this  transfer  track  and  in  the  bend  are  a 
number  of  buildings.  Northwest  of  the  depot  and  be- 
tween the  Burlington  track  and  the  transfer  track  is  a 
coal  shed  indicated  on  the  map,  ten  feet  high,  seven  feet 
and  four  inches  wide  and  fourteen  feet  long,  located 
fifteen  feet  from  the  Burlington  track  and  six  feet  from 
the  transfer  track.  The  buildings  north  of  the  transfer 
track  and  the  depot  and  coal  shed,  mentioned  in  evi- 
dence, obstruct  a  view  from  the  engine  of  a  train  ap- 
proaching the  crossing  along  the  Chicago,  Burlington  & 
Quincy  Railroad  from  the  northwest  of  any  train  which 
may  be  coming  from  the  east  along  the  Wabash  track 
approaching  the  crossing,  so  that  a  view  may  be  had  only 
intermittently. 

At  a  point  two  hundred  and  forty  feet  from  the 
crossing  northwest  along  the  Burlington  tracks  a  view 
may  be  had  looking  north  and  east  of  the  depot  of  a 
person  standing  east  from  the  crossing  upon  the  Wabash 
track  one  hundred  and  fifteen  feet  therefrom,  and  not  at 
any  place  closer  to  the  crossing;  and  from  that  point  east 
to  a  point  upon  the  Wabash  track  two  hundred  and 
thirty-seven  feet  from  the  crossing  and  not  at  a  point 
beyond  that  to  the  east. 

From  a  point  two  hundred  and  seventy-six  feet 
northwest  along  the  Burlington  track  from  the  crossing 
a  view  may  be  had  looking  north  and  east  of  the  depot  of 
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a  man  standing  upon  the  Wabash  track  east  from  the 
crossing  one  hundred  and  nine  f6et  and  not  closer,  and 
east  from  the  crossing  one  hundred  and  ninety-seven 
feet  and  not  beyond  that  point  to  the  east.  As  you  ap- 
proach the  crossing  from  the  northwest  along  the  Bur- 
lington track  closer  that  two  hundred  and  forty  feet  the 
view  of  the  Wabash  track  becomes  intermittently  ob- 
structed by  the  coal  shed  and  the  depot  until  a  train  ap- 
proaching from  the  east  on  the  Wabash  track  could  only 
be  seen  south  of  the  depot  and  practically  on  the  cross- 
ing. 

The  evidence  of  the  witness  Leslie  on  .cross-exam- 
ination shows  that  at  a  point  one  hundred  and  ninety- 
seven  feet  from  the  crossing  northwest  along  the  track 
of  the  Chicago,  Burlington  ,&  Quincy  Bailroad  you  could 
see  a  train  on  the  Wabash  track  if  there  had  been  one 
there,  but  he  says  nothing  to  show  at  what  point  upon 
the  Wabash  track  the  train  had  to  be  to  be  seen.  His 
evidence  also  showed  that  if  the  pilot  of  the  engine  was 
at  a  point  one  hundred  and  ninetyrseven  feet  from  the 
crossing  the  fireman  in  the  cab  would  be  sixteen  to  eigh- 
teen feet  farther  to  the  north  and  that  from  that  point 
you  could  see  a  train  on  the  Wabash  track  looking  north 
of  the  station,  but  his  evidence  does  not  in  any  way  in- 
dicate where  the  train  would  be  on  the  Wabash  track. 

On  the  30th  day  of  October,  1916,  Joseph  J.  Frese, 
as  locomotive  engineer,  and  Savage,  as  fireman,  in  the 
employ  of  the  Burlington  Railroad,  were  running  a  mixed 
train,  consisting  of  six  or  eight  freight  cars  and  two 
passenger  coaches,  in  interstate  commerce  from  the 
'  northwest,  traveling  southeast  approaching  the  depot  and 
crossing  at  Hulls,  about  5 :30  in  the  evening.  The  pilot 
of  the  engine  was  brought  to  a  stop  twelve  or  fifteen  feet 
northwest  of  the  stop  post,  as  it  then  existed,  located  at 
the  northeast  corner  of  the  section  house,  a  distance  of 
one  hundred  and  ninety-seven  feet  northwest  from  the 
crossing. 

Giving  heed  to  the  evidence  of  McGee  as  to  where 
the  stop  post  was  then  located  and  also  as  to  where  the 
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engine  stopped  with  reference  to  the  road,  and  the  evi- 
dence of  Leslie  as  to  the  length  back  from  the  pilot  the 
fireman  is  when  sitting  in  the  engine,  this  would  place  the 
fireman  about  two  hundred  and  thirty  or  two  hundred 
and  forty  feet  northwest  of  the  crossing. 

The  whistle  upon  the  Burlington  engine  was  sounded 
twice.  No  sounding  of  a  whistle  of  the  engine  on  the 
Wabash  track  was  heard  by  the  witness  standing  by  the 
Burlington  engine. 

The  evidence  of  the  Wabash  engineer,  Long,  was  that 
at  a  point  about  three  hundred  feet  east  of  the  crossing 
he  stopped  his  engine  and  freight  train  and  whistled 
twice.  The  probable  deduction  from  the  evidence  of  the 
two  witnesses,  and  the  fact,  was  that  the  two  engines 
whistled  simultaneously.  The  Burlington  engine  then 
proceeded  southeast  along  the  track  at  a  rate  of  speed 
of  six  or  seven  miles  an  hour,  intending  to  stop  with  the 
train  at  the  depot,  which  would  throw  the  engine  some 
little  distance  across  the  Wabash  track  to  the  southeast. 
The  Wabash  train  proceeded  west  toward  the  crossing 
at  a  rate  of  speed  estimated  by  the  engineer  of  eight 
miles  an  hour.  The  pilots  of  the  engines  met  at  the  cross- 
ing, derailing  and  turning  over  the  Burlington  engine 
and  killing  Frese,  the  locomotive  engineer  upon  the  Bur- 
lington train.  The  collision  occurred  at  about  5:30  in 
the  evening  at  a  time  when  it  was  light,  not  dark.  (Wit- 
ness McGee). 

Further,  the  Wabash  engineer.  Long,  testifying  as 
to  the  conditions  existing  at  the  time  of  the  collision, 
said : 

**Q.  What  was  the  condition  of  the  weather?  Was 
it  clear  or  cloudy?  A.  I  don't  know  whether  it  was  clear 
or  cloudy;  it  was  just  hazy-like;  if  you  have  ever  been 
out  on  the  road  in  the  fall  of  the  year  you  will  run  along 
maybe  a  half  mile  and  you  are  in  a  haze,  and  maybe  the 
next  half  mile  it  is  just  as  clear  as  crystal ;  that  is  the 
way  it  was. 

**Q.  Was  it  clear  or  hazy  at  Hulls  at  that  time?  A. 
It  was  kind  of  hazy. 
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'*Q.  Was  it  raining!  A.  No,  it  started  raining 
right  after  the  wreck. 

^*Q.    I  will  ask  you  whether  it  was  cloudy  at  thf»' 
time  of  the  collision!    A.    Must  have  been;  it  was  kind 
of  dark.'' 

It  will  thus  be  seen  that  it  was  light  enough  for  a 
person  to  see  distinctly  if  intent  upon  what  he  was  doing, 
and  dark  enough  that  a  person  could  not  see  objects  at 
any  distance  by  a  mere  glance.  The  evidence  was  silent 
upon  whether  or  not  the  locomotive  engineer  Frese,  when 
the  train  stopped,  went  over  to  the  fireman's  side  to  look 
for  the  approach  of  a  train  upon  the  Wabash  tracks 
from  the  east,  but  that  is  immaterial  for  the  reason  that 
if  he  had  done  so  he  could  not  have  seen  the  Wabash 
train,  because  it  was  a  greater  distance  east  along  the 
Wabash  track  from  the  crossing  than  he  was  north  and 
west  along  the  Burlington  track  from  the  crossing.  This 
is  deduced  from  the  evidence  of  the  witness  McGee,  who 
says  the  Burlington  train  was  running  six  or  seven 
miles  per  hour,  and  is  further  established  by  the  photo- 
graphs. 

Of  course,  Frese,  having  sounded  the  whistle  and 
started  the  train  toward  the  crossing,  could  not  at  the 
same  time  have  his  train  under  control  and  leave  his 
position  at  the  throttle  to  look  for  the  approach  of  trains 
on  the  Wabash  track  from  the  east  or  fireman's  side  of 
the  engine. 

The  evidence  of  the  witness  Wade  shows  positively 
that  the  engineer,  when  at  his  proper  post,  had  no  view 
whatever  of  anything  on  the  fireman's  side. 

The  evidence  of  the  witness  McGee  as  to  the  action 
of  the  fireman,  Savage,  established  convincingly  his  neg- 
ligence. McGee  states  that  from  the  point  where  the 
engine  stopped  to  a  point  a  distance  of  fifty  or  sixty  feet 
from  the  crossing  he  observed  the  fireman,  and  that  the 
fireman  sat  with  his  head  outside  the  cab  window  looking 
through  the  front  window  of  the  cab  to  the  southeast 
dnring  all  of  that  time.  It  will  be  remembered  that  the 
direction  of  the  Burlington  train  approaching  the  cross- 
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ing  is  directly  southeast.  From  the  demonstration  and 
evidence  given  by  McGee  it  is  clear  that  Savage,  in  his 
'  position  and  looking  as  he  was,  could  not  have  seen  even 
in  a  crystal  clearness  of  the  atmosphere  the  Wabash  train 
approaching  from  the  east. 

Witness  McGee  testifying: 

^'Q.  Did  you  notice  the  fireman  on  the  Burlington 
engine  when  he  passed  you?    A.  Yes,  sir. 

*'Q.  What  was  he  doing?  A.  It  seemed  like  he  was 
looking  straight  ahead. 

*'Q.  What  was  the  position  of  his  head  with  refer- 
ence to  sitting  or  leaning?  A.  Well,  he  was  leaning  in 
the  cab  something  like  this  (indicating.) 

''Q.  What  was  he  looking  through  as  he  looked  for- 
ward? A.  It  looked  to  me  like  he  was  looking  through 
the  front  window. 

*'Q.  Was  he  looking  outside  of  the  cab,  or  looking 
through  the  front  window  in  front  of  the  cab?  A.  It 
looked  to  me  like  he  was  looking  through  the  front  win- 
dow. 

**Q.  Did  you  continue  to  watch  him  as  he  ap- 
proached the  crossing?    A.  Yes,  sir. 

*^Q.  How  close  had  his  engine  gotten  to  the  Wabash 
crossing  track  when  he  continued  in  that  position?  A.  I 
judge  thirty  to  thirty-five  feet. 

*'Q.    From  what?    A.  The  depot.    <. 

*'Q.  From  what  part  of  the  depot?  A.  The  south- 
west comer. 

''Q.  That  would  be  this  comer  (indicating)?  A. 
Yes,  sir. 

'*Q.  How  far  was  he  from  the  crossing  itself,  in 
feet?  A.  Oh,  I  judge  about  fifty  or  sixty  feet,  something 
like  that. 

**Q.    Did  you  see  what  he  then  did?    A.    No,  sir.'' 

From  a  distance  much  greater  than  sixty  feet  along 
the  Burlington  track  northwest  of  the  crossing  it  would 
be  impossible  to  see  a  train  approaching  the  crossing 
from  the  east  on  the  Wabash  track  except  as  it  emerged 


Digitized  by 


Google 


Vol.  290]  OCTOBER  TERM,  1921.  513 

Frese  v.  Burlington  Bailroad. 

into  view  south  of  the  depot;  and  from  a  view  obtained 
in  this  manner  the  trains  would,  of  course,  be  too  close 
to  avoid  a  collision. 

The  fireman  Savage,  still  in  the  employ  of  the  de- 
fendant Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany, was  present  at  the  trial,  but  was  not  placed  upon 
the  stand  by  defendant. 

'*Mr.  Pabkinson:  We  offer  in  evidence  deposition  of 
Mr.  Savage,  taken  under  notice  given  by  the  plaintiff. 

*^Mb.  Roberts:  We  object  because  the  witness  is 
here. 

**TheCoubt:  Objection  sustained." 

The  evidence  established  that  it  was  immaterial 
whether  headlights  were  lighted  upon  the  engines  or  not, 
for  the  reason  that  in  the  daytime  or  light  they  would 
not  cast  any  rays  forward. 

Robert  B.  Caldwell  testifying: 

*'Q.  Mr.  Caldwell,  I  neglected  to  ask  you  one  ques- 
tion when  you  were  on  the  stand.  You  answered  a  ques^ 
tion  as  to  whether  or  not  an  electric  headlight  would  show. 
Did  you  mean  in  the  light  or  dark?    A.  In  the  dark. 

**Q.  State  whether  or  not  in  daylight  either  an  elec- 
tric headlight  or  an  acetylene  headlight  will  project  a 
light  one  hundred  feet.    A.    Not  in  daylight. 

*'Q.  State  do  you  know  what  it  will  do  at  5:30  in 
th^  month  of  October  on  the  Missouri  River  bottom?  A. 
I  think  at  that  time  it  would  show  some  reflection. 

^*Q.  State  whether  or  not  you  could  tell' how  far  it 
would  be,  a  foot  or  ten  feet  or  fifteen  feet.  A.  No,  sir,  I 
couldn't  tell./' 

The  evidence  showed  that  the  customary  way  by 
which  an  engineer  positively  ascertained  that  a  grade 
crossing,  not  controlled  by  semaphore,  was  safe,  was  by 
bringing  his  train  to  a  stop,  ascertaining  from  the  fireman 
the  conditions  upon  hiis  side,  observing  ahead  upon  his 
own  side  and  keeping  his  engine  under  control  by  re- 
maining at  his  post  of  duty. 

290  Mo.— 33 
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The  evidence  also  showed  that  it  was  customary  in 
approaching  a  railroad  crossing  for  the  fireman  to  protect 
the  engine  and  train  from  his  side  by  observation  and 
warning  to  the  engineer,  if  necessary. 

A  jury,  the  second  one  which  had  passed  favorably 
on  the  case,  found  for  the  plaintiff  in  the  sum  of  twelve 
thousand  dollars. 

The  plaintiff's  evidence  showed  that  the  engineer 
was  in  charge  of  the  engine,  and  the  defendant  offered 
in  evidence  a  statute  of  Dlinois,  which  reads  as  follows : 

^*A11  trains  running  on  any  railroad  in  this  State, 
when  approaching  a  crossing  with  another  railroad  upon 
the  same  level,  or  when  approaching  a  swing  or  draw 
bridge,  in  use  as  such,  shall  be  brought  to  a  full  stop  be- 
fore reaching  the  same,  and  within  eight  hundred  feet 
therefrom,  and  the  engineer  or  other  person  in  charge 
of  the  engine  attached  to  the  train  shall  positively  as- 
certain that  the  way  is  clear  and  that  the  train  can  safely 
resume  its  course  before  proceeding  to  pass  the  bridge 
or  crossing.' ' 

At  the  close  of  the  plaintiff's  case  counsel  for  the 
defendant  asked  an  instruction  in  the  nature  of  a  de- 
murrer to  the  evidence,  which  was  by  the  court  refused 
and  counsel  for  defendant  duly  excepted. 

I.  There  are  many  errors  assigned  by  counsel  for 
the  appellant,  but  from  the  view  we  take  of  the  case -it 
will  not  be  necessary  to  notice  but  one  of 
E^^J.  ^  t^^^'  »^d  ^^^^  is  the  refusal  of  the  trial 
court  to  give  appellant's  demurrer  to  re- 
spondent's evidence. 

This  action  of  the  court  in  our  opinion  was  rever- 
sible error,  for  the  reason  that  respondent's  own  evi- 
dence showed  that  the  engine  in  question  was  under  the 
control  of  the  engineer  who  was  killed,  and  under  the 
statute  of  Illinois,  before  copied,  imposed  upon  him  the 
imperative  duty  to  positively  ascertain  that  the  way  was 
clear  before  entering  upon  the  crossing.  This  he  did  not 
do;  but  had  he  done  so,  he  clearly  would  not  have  been 
killed. 
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II.  Counsel  for  respondent  attempt  to  escape  the 
operation  of  the  statute  before  mentioned  by  introducing 
evidence  tending  to  show  that  there  was  a  custom  or 
usage  in  force  upon  the  engine  in  question 
^^sm^te-  -^^^r^by  it  became  the  duty  of  the  fireman 
Custom.  thereof  to  look  out  for  approaching  engines 

on  his  side  of  the  train  and  to  notify  the  en- 
gineer in  case  he  saw  an  engine  approaching  the  cross- 
ing over  which  they  were  to  cross. 

The  trouHe  with  this  position  is,  no  such  question 
was  presented  by  the  pleading,  and  independent  of  that 
the  evidence  introduced  does  not  tend  to  show  that  the 
oflScers  in  charge  of  the  appellant  company  had  any 
notice  of  the  existence  of  said  custom.  Moreover  in  my 
opinion  the  existence  of  such  a  custom,  if  it  existed, 
could  not  have  the  eifect  to  abrogate  the  statute  men- 
tioned. 

In  a  somewhat  similar  case,  the  Supreme  Court  of 
the  United  States  m  discussing  this  question  used  this 
language : 

'^His  fate  gives  pause  to  blame,  but  we  cannot  help 
pointing  out  that  the  tragedy  of  the  collision  might  have 
been  appalling.  He  brought  death  to  himself  and  to  the 
conductor  of  his  train.  His  neglect  might  have  extended 
the  catastrophe  to  the  destruction  of  passengers  in  the 
colliding  train.  How  imperative  his  duty  was  is  mani- 
fest.. To  excuse  its  neglect  in  any  way  would  cast  im- 
measurable liability  upon  the  railroads  and,  what  is  of 
greater  concern,  remove  security  from  the  lives  of  those 
who  travel  upon  them;  and  therefore  all  who  are  con- 
cerned with  their  operation,  however  high  or  low  in 
function,  should  have  a  full  and  an  anxious  sense  of  re- 
sponsibility.'' [Great  Northern  Ey.  v.  Wiles,  240  U.  S. 
444, 1.  c.  448.] 

For  the  reasons  stated  the  judgment  of  the  circuit 
court  is  reversed  and  judgment  will  hereby  be  rendered 
for  the  appellant.  Graves,  Higbee  and  David  E.  Blair, 
J  J.,  concur;  Elder,  J.,  concurs  in  the  result;  James  T. 
Blair,  C.  J,,  and  Walker,  J.,  concur  in  reversing  the 
judgment,  but  think  the  cause  should  be  remanded. 
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WILLIAM  A.  STUART,  by  IDA  STUART,  Guard- 
ian,  V.  JACOB  M.  DICKINSON,  Receiver,  and 
CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY 
COMPANY,  Appellants. 

In  Banc,  Noyember  30,  1921. 

1.  JUDGMENT  OF  PEDEBAIi  OOUBT:  Jurisdiction:  TXnaufhorliad 
Appearance:  Oollateral  Attack.  Neither  the  constitutional  provi- 
sion that  full  faith  and  credit  shall  be  given  in  each  state  to  the 
public  acts,  records  and  judicial  proceedings  of  every  other  state, 
nor  the  act  of  Congress  passed  in  pursuance  thereof,  prevents  an 
inquiry  into  the  jurisdiction  of  the  court  by  which  a  judgment 
offered  in  evidence  was  rendered;  and  accordingly  when  a  judg- 
ment recovered  in  one  state  is  pleaded  or  {(resented  in  the  courts 
of  another  state,  whether  as  a  cause  of  action  or  a  defense  or  as 
evidence,  the  party  souj^ht  to  be  bound  or  affected  by  it  may  al- 
ways impeach  its  validity  and  escape  its  effect  by  showing  that 
the  court  which  rendered  it  had  no  jurisdiction  over  the  parties  or 
the  subject-matter  of  the  action;  and  the  recitals  in  the  record 
of  any  such  judgment  on  the  subject  of  jurisdiction,  may  be  con- 
troverted by  extraneous  evidence.  And  in  this  case,  where  plain- 
tiff sues  an  interstate  railroad  and  its  receiver,  by  his  wife  as  the 
guardian  of  said  insane  plaintiff,  a  locomotive  engineer,  for  in- 
juries inflicted  in  the  collision  of  trains  in  this  State,  and  defend- 
ants plead  by  way  of  estoppel  a  judgment  rendered  against  him 
in  the  United  States  District  Court  at  Chicago,  plaintiff  may  plead 
in  his  reply  and  prove  that  his  alleged  appearance  in  said  court  was 
unauthorized  and  that  the  attorneys  who  attempted  to  institute 
the  action  were  not  authorized  to  institute  it,  and  that  for  said 
reason  said  court  was  without  jurisdiction  and  its  said  judgment 
a  nullity. 

2.  :  Beceiyer  of  Bailroad:  Discharge:  Forestalling  Further  Lit- 
igation. A  provision  in  the  final  decree  of  the  Federal  court  die- 
charging  the  railroad  receivership  which  absolved  the  property, 
after  its  return  to  the  railway  company,  of  all  liability  in  respect 
to  all  claims  against  the  receiver  not  filed  with  the  special  master 
for  hearing  and  determination  on  or  before  a  designated  date, 
and  a  further  provision  by  which  the  court  attempted  to  retain 
jurisdiction  for  the  purpose  of  enforcing  said  provision,  where  the 
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railroad  properties  had  not  been  sold,  under  foreclosure  or  other- 
wise, and  the  earnings  far  exceeded  the  debts  during  the  receiver- 
ship, are  not  binding  on  a  locomotive  engineer  who  had  been  in- 
jured in  an  accident  and  who  had  not  entered  his  appearance  in 
said  Federal  court;  nor  did  said  court  have  authority  to  determine 
the  rights  of  parties  who  were  not  before  it  or  subject  to  its  juris- 
diction, or  to  deprive  them  of  their  right  to  sue  in  the  State  courts 
and  to  subject  the  properties  of  the  railroad  company  to  the  pay- 
ment of  their  just  claims. 

3.  :  Injiiry  During  BecelYersUp:  SubsequMit  Personal  Judgment 

Against  Company.  Where  the  negligent  act  which  caused  plain- 
tiff's injury  was  committed  by  the  receiver  while  he  was  operating 
the  railroad,  and  under, a  final  decree  discharging  the  receivership 
the  company  assumed  and  became  bound  to  pay  only  such  claimff 
against  the  receiver  as  were  filed  with  the  special  master  and  es- 
tablished in  accordance  with  its  terms,  a  personal  judgment  may 
be  rendered  against  the  railroad  company,  where  the  railroad 
properties  were  not  sold,  but  returned  to  the  company,  and  the 
receiver,  out  of  the  earnings  during  his  management,  not  only  paid 
current  operating  ezpenises,  but  applied  to  permanent  betterments 
sums  which  in  the  aggregate  greatly  exceeded  the,  amount  of  plain- 
tiff's claim;  for,  independently  of  the  decree  and  under  general 
equitable  principles,  plaintiff  has  the  right  to  follow  the  fund 
and  have  the  property  into  which  it  has  gone  charged  with  the 
payment  of  his  claim,  when  established,  and  under  such  circum- 
stances whether  judgment  for  the  amount  of  his  claim  be  rendered 
against  the  company  generally,  or  whether  such  amount  be  made 
merely  a  charge  against  the  property,  cannot  be  of  the  slightest 
advantage  or  make  the  slightest  difference  to  the  company. 

4.  NEOLIOENCE:  Injury  Daring  BeceiYershlp:  Beceiver  As  Party  Af- 
ter Discharge.  In  an  action  for  the  recovery  of  damages  for  per- 
sonal injuries  inflicted  while  the  railroad  was  in  the  hands  of  a 
receiver,  brought  against  the  receiver,  but  not  tried  until  after  his 
final  discharge,  whereupon,  by  amended  petition  the  railroad  com- 
pany was  made  a  defendant,  the  demurrer  of  the  receiver  should 
be  sustained,  for  the  action  was  against  the  funds  in  his  hands, 
and  his  negligence  was  official  and  not  personal,  and  his  discharge 
absolutely  put  an  end  to  his  liability.  Nor  is  the  right  to  continue 
him  as  a  party  defendant  affected  by  the  fact  that  the  validity  of  a 
judgment  in  his  favor  and  against  plaintiff's  claim,  previously  ren- 
dered by  the  Federal  court,  is  an  issue,  for  said  judgment  can  be 
as  effectually  interposed  as  estoppel  by  the  railroad  company  and 
its  validity  as  effectually  assailed  by  plaintiff  without  as  by  con- 
tinuing him  as  a  party. 
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5.  :  Collision  of  Trains:  Proximate  Cause:   Question  for  Jury. 

In  an  action  for  damages  for  personal  injuries  received  in  a  head- 
on  collision  between  freight  trains,  broujofht  by  the  locomotive 
engineer  of  one '  of  them,  wherein  there  is  evidence  that  the  tel- 
egraph operators  failed  to  give  plaintiff  proper  stop  signals  against 
the  opposing  superior  train  and  gave  a  misleading  clearance  card 
to  said  opposition  train,  and  evidence  that  the  crew  of  the  opposi- 
tion train  were  guilty  of  gross  negligence  in  leaving  their  station 
ahead  of  their  schedule  and  ran  around  a  curve  at  an  excessive  speed, 
and  evidence  that  the  plaintiff,  notwithstanding  the  operator's  fail- 
ure to  give  proper  signals,  kntfw  that  the  opposition  train  would 
enter  the  "block  from  the  opposite  direction  if  on  its  schedule  and 
that  his  train  was  therefore  in  imminent  danger  and  took  no  meas- 
ures to  protect  it,  the  question  whether  plaintiff's  negligence  or 
defendant's  negligence  was  the  proximate  cause  of  the  collision 
was  one  for  the  jury. 

6.  :  Boles:  Contracts:  Constmctions.  Bules  adopted  by  a  rail- 
road company  for  the  guidance  of  trainmen  and  telegraph  opera- 
tors in  moving  trains  are  a  written  contract  between  the  com- 
pany and  its  employees,  and  their  construction  therefore  devolves 
exclusively  upon  the  court. 

7.  :   :   Construction  FaTorable   to   Employees.     If  rules 

governing  the  movement  of  trains,  adopted  by  the  railroad  com- 
pany for  the  guidance  of  trainmen,  are  fairly  subject  to  either 
of  two  constructions,  the  one  most '  favorable  to  a  locomotive  en- 
gineer injured  by  a  head-on  collision  of  two  trains  should  be 
adopted,  because  it  is  the  duty  of  the  company  to  make  and  en- 
force rules  sufficiently  clear  and  specific  as  to  be  capable  of  being 
intelligently  understood  and  obeyed  by  its  employees. 

8.  :  :  Manual  Block  System:  Instmction:  Assumption  of 

Fact.  Various  rules  governing  the  movement  of  trains,  adopted 
by  a  railroad  company  for  the  guidance  of  trainmen  and  signal- 
men, and  particularly  the  application  of  said  rules  to  the  manual 
block  system  and  the  entrance  of  trains  into  blocks  and  the  re- 
lation of  said  rules  to  others  governing  the  superiority  of  trains, 
and  particularly  of  freight  trains,  are  considered,  and  an  attempt 
made  to  so  construe  them  as  to  evolve  a  consistent  and  intelligent 
whole;  and  it  is  held,  that  an  instruction,  in  which  is  consecutively 
set  forth  the  uses  and  purposes  of  the  manual  block  system,  the 
performance  by  the  signalmen  of  their  several  functions  and  the 
rights  and  duties  of  the  operators  of  trains  with  respect  to  enter- 
in;?  and  passing  through  a  block,  *' under  the  rules  and  practices" 
of  the  defendant,  in  the  trial  of  the  action  of  a  locomotive  engineer 
injured  in  a  head-on  collision  of  two  freight  trains,  in  which  it  was 
in  effect  assumed  that  the  manual  block  system  was  in  use  at  the 
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point  of  collision,  the  case  being  tried  on  that  theory  on  both 
sides,  and  that  it  was  the  duty  of  the  signalmen  and  train  operators 
to  discharge  their  several  functions  thereunder  in  accordance  with 
the  rules  as  thus  construed  and  reconciled,  was  not  erroneous. 

9.  INSTBtJCTION:  Misleading:  Verdict  for  Plaintiff  on  Eact 
, connected  Hsrpotheses.  The  third  paragraph  of  the  instruci 
connected  with  anything  that  preceded  or  followed  it, 
jury  to  return  a  verdict  for  plaintiff  if  tbey  found  that  t 
erty  of  the  railway  company  had  been  returned  to  it  by 
ceiver  without  sale  or  foreclosure,  with  betterments  exce« 
value  $75,000 — facts  which  were  not  controverted.  The  i 
second  paragraphs  purported  to  be,  within  themselves,  a  ' 
instruction,  and  set  forth  the  facts  that,  if  found  to  be  tru 
constitute  negligence  and  authorized  a  verdict  '*in  favor  ( 
tiff."  The  evident  intention  of  the  instruction  was  to  di 
jury  that  if  they  found  the  facts  under  the  first  and  seco; 
graphs  they  should  return  a  verdict  against  the  recei^ 
if,  in  addition,  they  found  the  facts  specified  in  the  thi: 
graph  they  should  return  a  verdict  for  plaintiff  against  1 
receiver  and  the  railroad  company.  Held,  that  it  cannot 
eluded  that  the  jury  necessarily,  or  even  probably,  underst< 
thejjr  were  required  to  find  for  plaintiff  under  the  first  anc 
paragraphs  before  they  could  find  for  him  under  the  third 
face  of  the  plain  import  of  the  third's  language,  and  there 
said  third  paraj^raph  was  so  misleading  as  to  necessitate  a 
of  the  judgment  for  plaintiff. 

Appeal  from  Jackson  Circuit  Court. — Hon.  Clare, 
Burney,  Judge. 

Reveesed  and  remanded. 

Luther  Burns  and  Guthrie,  Conrad  &  Durha 
appellants. 

(1)  The  court  erred  in  not  sustaining  the  ii 
tions  of  defendants  in  the  nature  of  demurrers 
evidence,  (a)  The  cause  of  action  here  involv^E 
been  adjudicated  by  the  District  Court  of  the  1 
States  for  the  Northern  District  of  Illinois,  and  its 
ment  is  final.  The  decree  of  the  Illinois  court 
judicata  and  is  not  subject  to  collateral  attack, 
tinction  between  direct  and  collateral  attack,  and 
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collateral  attack  can  be  made.  Lieber  v.  Lieber,  239  Mo. 
1;  Wilson  v.  Wilson,  255  Mo.  536;  Reed  Bros.  v.  Nichol- 
son, 158  Mo.  631;  Martin  v.  Baron,  39  Mo.  301;  Burk 
V.  City  of  Kansas,  118  Mo.  327;  McDermott  v.  Gray, 
198  Mo.  382;  Desloy  v.  Tucker,  196  Mo.  601;  State  ex 
rel.  V.  Ross,  118  Mo.  45 ;  Johnson  v.  Realty  Co.,  167  Mo. 
339.  Stuart's  insanity  canhot  be  raised  collaterally.. 
Crow  V.  Meyersieck,  88  Mo.  411;  Berger  v.  Boardman,  254 
Mo.  238,  258;  Koenig  v.  Railway  Co.,  194  Mo.  564.  The 
authority  of  plaintiff's  attorneys  cannot  be  attacked  col- 
laterally. Scott  V.  Royston,  223  Mo.  668,  692;  Cochran  v. 
Thomas,  131  Mo.  258.  Plaintiff  entered  appearance  in 
the  Illinois  court.  The  claim  was  filed  for  the  guardian, 
and  the  attorneys  filing  it  were  authorized  to  do  so. 
Scott  V.  Royston,  223  Mo.  568;  Am  v.  Am,  264  Mo.  19; 
Koenig  v.  Railway,  194  Mo.  564;  Berger  v.  Boardman, 
254  Mo.  261.  (b)  Even  though  no  appearance  was  made  by 
the  plaintiff  or  for  him  in  the  Illinois  court,  he  was  bound 
by  the  decree  of  that  court.  Guaranty  Trust  Co.  y.  Mo. 
Pac.  Ry.,  238  Fed.  812;  St.  Louis  &  San  Francisco  Ry.  v. 
McElvain,  253  Fed.  123;  Mendenhall  v.  Chicaeo  Great 
Western  Ry.,  135  N.  W.  620;  Goodwin  v.  A.  T.  &  S.  F.  Ry., 
118  Fed.  403.  (c)  To  permit  plaintiff  to  recover  would 
be  in  violation  of  the  Coi^stitution  of  the  United  States. 
Would  deny  full  faith  and  credit  to  the  judgment  and 
decree  of  the  Illinois  court  in  violation  of  Section  1,' 
Article  4,  of  the  Constitution  of  the  United  States.  Au- 
thorities above.  Would  deny  defendants  the  privileges 
and  immunities  of  citizens  of  the  several  states  in  viola- 
tion of  Section  2,  Article  4,  of  the  Constitution  of  the 
United  States.  Would  deprive  defendants  of  their  prop- 
erty without  due  process  of  law,  and  deny  them  the 
equal  protection  of  the  law,  in  violation  of  Section  1, 
Article  14,  of  the  Constitution  of  the  United  States,  (d) 
The  negligence,  if  any,  of  defendants,  was  not  the  proxi- 
mate cause  of  the  accident.  Warner  v.  Ry.  Co.,  178  Mo. 
133;  Pippin  v.  Con.  Co.,  187  Mo.  App.  360,  369;  Yocum  v. 
Lusk,  223  S.  W.  53.  (e)  The  personal  judgment  against  the 
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Chicago,  Rock  Island  &  Pacific  Railway  Company  is  er- 
roneous. State  V.  St.  Louis  &  San  Francisco  Railroad 
Co.,  125  Mo.' 596;  Hill  v.  Ry.  Co.,  82  Mo.  App.  188;  Gate 
City  Nat.  Bank  v.  Chick,  170  Mo.  App.  343.  (2)  The 
court  committed  error  in  giving  the  plaintiff's  Instruc- 
tions 1,  2,  3  and  4.  (a)  Instruction  1  does  not  define  the 
practices,  and  there  was  no  evidence  on  which  the  jury 
could  find  that  the  practices  abrogated  the  rules.  Finne- 
gan  V.  Railway  Co.,  244  Mo.  608;  Yocum  v.  Lusk,  223  S. 
W.  53.  (b)  The  second  paragraph  of  the  instruction  is 
independent  of  the  first  and  is  not  predicated  on  the 
jury's  finding  the  facts  set  out  in  the  first  paragraph  of 
the  instruction  to  be  true,  (c)  The  third  paragraph  ot 
the  instruction  is  independent  of  the  first  and  second  par- 
agraphs, and  is  not  predicated  on  the  jury's  finding  the 
facts  set  out  in  the  first  and  second  paragraphs  to  be  true, 
(d)  The  third  paragraph  of  the  instruction  is  erroneous 
because  it  permits  a  recovery  against  the  railway  com- 
pany, (e)  Instruction  2  submits  the  wrong  measure  of 
damages,  (f )  Instruction  3  and  4  fail  to  require  a  find- 
ing by  the  jury  that  the  guardian  disaffirmed  the  act  of 
counsel  in  filing  claim. 

T.  J.  Madden  and  H,  G.  Pope  for  respondent. 

(1)  Counsel  say  that  we  attempted  to  show  an  ab- 
rogation of  rules.  What  we  attempted  to  show  may  be 
more  properly  termed  an  application  of  the  rules  under 
this  system  instead  of  the  abrogation  of  some  of  thom. 
We  had  a  right  to  show  the  method  of  operation  under 
the  manual  block  system.  That  was  the  highest  and  best 
interpretation  and  construction  the  rules  could  have. 
These  rules  apparently  conflict  with  each  other,  and,  like 
all  human  arrangements,  have  to  be  worked  out  and  har- 
monized in  actual  operation.  It  was,  and  still  is,  our 
theory  that  these  rules  worked  out  harmoniously  in 
operation  as  plaintiff's  witnesses  described.  It  must  be 
remembered  that  these  rules  cover  a  multitude  of  con- 
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ditions  and  circumstances,  under  which  some  of  tliem  ap- 
ply and  others  do-  not.  If  these  rules,  and  the  rules  of 
the  time  card,  may  be  construed  to  be  in  harmony  with 
each  other,  as  was  said  in  the  case  of  Finnigan  v.  Rail- 
road, 261  Mo.  1.  c.  502,  then  it  is  our  duty  to  so  construe 
them.  If,  on  the  other  hand,  there  are  some  r\xU)S  in  con- 
flict with  the  general  plan  of  the  system,  then  the  con- 
flicting ones  may  be  disregarded.  (2)  The  negligence 
of  both  operators  that  controlled  the  block  is  conceded 
and  the  case  is  argued  here  in  counsel's  brief  on  that  as- 
sumption. One  operator  sent  him  in  there  without  secur- 
ing the  block  for  him,  and  the  other  operato]  or  signal- 
man failed  to  protect  him,  when  in  the  exercise  of  ordi- 
nary care  he  should  have  known  he  was  there.  Tlie  crew 
of  Train  1-98  was  negligent  in  running  into  the  block  in 
disregard  of  the  signal  given  therii  and  in  violation  of  the 
rules.  Under  plaintiff's  theorj'-,  which  was  abundantly 
supported  by  evidence  and  properly  submitted  to  the 
jury,  plaintiff  could  not  have  been  guilty  of  negligence  in 
being  in  the  block  at  the  time.  (3)  When  the  plaintiff 
failed  to  appear  to  present  his  claim  and  the  evidence  to 
support  it  there  was  only  one  thing  that  the  master  in 
chancery  could  do  and  that  was  to  dismiss  the  claim 
for  want  of  prosecution,  and  his  attempt  to  do  otherwise 
was  void.  No  adversary,  or  court  representing  him,  has 
the  power  to  try  the  other  party's  case,  and  the  only 
thing  a  court  can  do  when  a  party  fails  to  appear  and 
prosecute  his  claim  is  to  dismiss  it.  Wright  v.  Salisbury, 
46  Mo.  28;  Kelerher  v.  Henderson,  203  Mo.  489,  516; 
Garrison  v.  Texas  &  P.  Ry.  Co.,  30  S.  W.  725.  (4)  Under 
the  contract  between  Mrs.  Stuart  and  E.  C.  Whitsett  the 
latter  was  without  authority  to  file  this  claim  in  the  re- 
ceivership proceeding,  and  the  master  in  chancery  ac- 
quired no  jurisdiction  to  hear  and  determine  the  claim  on 
its  merits.  Whitsett 's  authority  was  strictly  limited 
to  an  adjustment  of  the  claim  and  the  means  whereby  he 
was  to  accomplish  that  end  were  definitely  stated  and 
confined  by  the  terms  of  the  instrument.     Ho  was  the 
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only  lawyer  employed  by  her  and  whatever  was  done  by 

Mr.  Pope  or  the  firm  of  Bird  &  Pope  was  do^'^  iVir^Mio-li 

Mr.  Whitsett,  and  there  was  no  other  contract 

ust,  1917,  when  other  attorneys  were  emi)loy 

he  did  or  attempted  to  do  beyond  the  limits 

stniment  is  not  binding  on  the  plaintiff  unless 

the  guardian.    Mrs.  Stuart  as  well  as  Mr.  Wh 

fied  that  she  repudiated  his  action  in  filing  tl 

soon  as  it  came  to  her  attention.    Counsel  for 

as  well  as  the  master  in  chancery,  were  immed 

fied  by  correspondence  and  direct  notice  in  w 

the  claim  was  filed  without  authority,  and  this 

given  prior  to  the  hearing  before  the  master,  a 

cannot  be  claimed  that  the  master  had  any  ri 

on  presumptions  or  apparent  authority  to  file 

Graves  v.  Graves,  255  Mo.  468;  Martiii  v.  Ai 

Sup.  Ct.  Eep.  452;  13  Am.  &  Eng.  Ency.  La^ 

992;  Wisconsin  v.  Ins.  Co.,  127  U.  S.  265;  T^ 

Whitman,  18  Wall.  457;   Cole  v.  Cunningham 

107;  Hall  v.  Lanning,  91  U.  S.  160;  Reynolds  v 

140  U.  S.  254;  Grover  v.  RadcliflFe,  137  U.  S.  2 

mas  V.  Russell,  5  Wall.  290;  Hazeltine  v.  Ins.  C 

743;  Hubbard  v.  Inv.  Co.,  70  Fed.  808;  Zepp  v, 

111.  223;  McMillan  v.  Lovejoy,  115  HI.  498; 

Rid.,  43  Mo.  105;  Barney  v.  White,  46  Mo.  13 

Merkle,  70  Mo.  App.  509;  Hamill  v.  Talbott,  7: 

22;  Corby  v.  Wright,  4  Mo.  App.  443.    See  :ils 

V.  Ernst,' 232  U.  S.  162;  Milbum  v.  Chinn,  20i 

Hester  v.  Frink,  189  Mo.  App.  40;  L.  Assn.  v.  M 

204  U.  S.  8;  Davis  v.  Davis,  174  Fed.  786.     (£ 

souri  the  law  is  well  settled  that  the  record  of  t 

rendered  in  another  state  may  be  impeache(3 

lateral  proceeding  by  evidence  showing  that 

had  no  notice  of  the  action  and  never  authoris 

to  appear  for  him,  even  though  the  record  af 

shows  the  contrary.    Napton  v.  Leaton,  71  Mo. 

V.  Merkle,  67  Mo.  App.  55;  Weller  Mfg.  Co.  v. 

Mo.  App.  663;  Munhall  v.  Mitchell,  178  Mo. 
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499;  Citizens  State  Bank  v.  Shanklin,  174  Mo.  App.  639; 
Haddock  v.  Haddock,  201  U.  S.  562,  573;  Education- 
al Soc.  V.  LaRne,  164  Mo.  App.  100;  Broussard  v. 
Mason,  186  Mo.  App.  408;  Trimble  Bros.  v.  Stamper, 
179  Mo.  App.  300;  Cooper  v.  Newell,  173  U.  S. 
555 ;  Bigelow  v.  Smelting  Co.,  225  U.  S.  Ill ;  Dupasseur 
V.  Rochereau,  21  Wall.  130.  (6)  Appellants  claim  that 
''even  though  no  appearance  was  made  by  the  plaintiff 
or  for  him  he  would  be  bound  by  the  Illinois  decree.'* 
We  assume  that  this  means  that  the  Chicago  court  had 
jurisdiction  over  the  plaintiff,  whether  he  appeared  or 
not.  Counsel  seem  to  think  that  because  a  court  has  once 
acquired  jurisdiction  over  a  railroad  company  that  it 
draws  to  itself  jurisdiction  over  all  parties  who  may 
have  been  affected  or  injured  by  it  whether  they  wish 
to  subject  themselves  to  its  jurisdiction  or  not.  Truly 
this  power,  if  it  exists,  is  appalling.  Counsel  seem  to  for- 
get that  claims  of  this  character  differ  from  the  claims 
of  bondholders,  stockholders  or  claims  of  creditor 
against  the  old  company.  They  cite  the  cases  of  Guaranty 
Trust  Co.  V.  Mo.  Pac.  Ry.  Co.,  238  Fed.  123  and  Ry.  Co. 
v.  McElvain,  253  Fed.  123;  Hanlon  v.  Smith,  175  Fed. 
192;  Chicago  Ry.  Co.  v.  Hulbert,  205  Fed.  250;  Hawkins 
V.  Ry.  Co.,  202  S.  W.  1060;  Smith  v.  Jones  Lumber  Co., 
200  Fed.  647.  (6)  It  was  not  necessary  to  tell  the  jury 
that  the  three  separate  paragraphs  in  the  instruction 
were  to  be  considered  together.  Certainly  it  must  be  as- 
sumed that  the  jury  had  some  sense.  It  was  all  one  in- 
struction and  so  designated  and  it  was  not  necessary  to 
tell  the  jury  that  the  second  paragraph  was  to  be  based 
on  the  first  and  the  third  paragraph  on  both.  The  argu- 
ment accainst  this  instruction  is  too  refined  and  technical 
for  any  practical  use.  The  first  paragraph  of  the  instruc- 
tion was  devoted  to  the  rules  and  practices  of  the  com- 
pany. The  jury  was  required  to  find  under  this  para- 
graph the  meaning  of  a  clear  signal  and  the  rights  under 
the  rules  that  plaintiff's  train  had  in  the  block.  If  they 
found  the  facts  submitted  to  them  in  that  paragraph  in 
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the  aflBrmative,  then  the  plaintiff  .upon  receiving  the  clear 
signal  and  entering  the  block  had  the  absolute  right  of 
way  within  it  irrespective  of  the  question  of  time.  Fol- 
lowing that  finding  the  second  paragraph  instructed  the 
jury  that  if  the  clear  signal  was  given  the  plaintiff  had 
the  right  to  enter  the  block  and  to  proceed  to  the  end 
thereof  even  though  he  encroached  on  the  time  of  the 
east-bound  train,  for  that  was  what  an  aflSrmative  finding 
of  the  facts  in  the  first  paragraph  implied.  The  second 
.  paragraph  then  proceeds  to  submit  the  questions  of  negli- 
gence for  the  jury's  finding  and  the  proximate  connec- 
tion between  the  negligence  and  the  collision.  This  au- 
thorized a  verdict  in  favor  of  the  plaintiff  unless  the 
cause  of  action  was  barred  by  the  judgment  of  the 
Chicago  court,  which  question  was  left  open.  The  third 
paragraph  submits  to  the  jury  the  question  as  to  whether 
or  not  the  defendant  railway  company  had  assumed  the 
defense  of  this  action  and  that  the  railway  system  was  re- 
delivered to  it  with  betterments  exceeding  the  sum  sued 
for,  and  if  the  jury  so  found  (which  fact  was  really  un- 
disputed) then  the  verdict  should  be  against  both  defend- 
ants. Counsel's  contention  that  this  paragraph  is  wholly 
separate  and  independent  of  the  foregoing  part  of  the  in- 
struction is  utterly  without  reason.  This  third  paragraph 
immediately  followed  the  second  paragraph  on  the  same 
page  and  the  jurj^  had  no  arbitrary  right  to  separate  it 
from  what  preceded  it. 

RA.GLAND,  C. — This  is  an  action  ui^der  the  Em- 
ployers' Liability  Act  for  personal  injuries  received  in 
a  head-on  collision  between  two  freight  trains  on  a  line 
of  the  Chicago,  Rock  Island  &  Pacific  Railway  Company. 
The  plaintiff  was  the  locomotive  engineer  in  charge  of 
one  of  the  trains;  and  whether  negligence  on  his  part, 
or  negligence  of  the  crew  of  the  opposing  train,  or  that 
of  the  telegraph  operators  or  signalmen  who  gave  the 
signals  under  which  the  two  trains  were  being  operated, 
caused  the  collision,  was  the  mainly  contested  issue  in 
the  trial  below. 
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The  collision  just  referred  to  occurred  June  27, 
1915,  near  Piatt  Eiver,  a  station  about  nine  miles  east 
of  St.  Joseph,  Missouri.  The  colliding  trains  were  both 
regular  time-table  trains  running  on  schedule,  one, 
known  as  1-93,  bound  from  Trenton,  Missouri,  to  Horton, 
Kansas,  and  the  other,  known  as  1-98,  from  Horton  to 
Trenton.  At  that  time  the  entire  Rock  Island  System 
was  being  managed  and  operated  by  the  defendant  Dick- 
inson, as  receiver  (hereinafter  called  the  receiver),  under 
the  orders  of  the  United  States  District  Court  for  the 
Northern  District  of  Illinois.  Consequently  the  plain- 
tiff and  all  other  persons  then  engaged  in  the  operation 
of  the  roads  of  the  defendant  Chicago,  Rock  Island  & 
Pacific  Railway  Company  (hereinafter  called  the  Rail- 
way Company)  were  employees  of  the  receiver. 

The  manual  of  rules  and  regulations  governing  the 
operation  of  trains  on  the  Rock  Island  lines  was  intro- 
duced in  evidence.  The  rules  that  have  been  stressed  as 
applicable  to  the  situation  under  consideration  will  be 
set  out.  Under  the  general  head,  *' Movement  of  Trains,'^ 
are  found  rules  87,  88,  92,  99,  and  106,  as  follows: 

**87  An  inferior  train  must  keep  out  of  the  way 
of  opposing  superior  trains  and  failing  to  clear  the  main 
track  by  the  time  required  by  rule  must  be  protected  as 
prescribed  in  Rule  99. 

'*88.  At  meeting  points  between  trains  of  the  same 
class,  the  inferior  train  must  dear  the  main  track  before 
the  leaving,  time  of  the  superior  train. 

''92.  A  train  must  not  leave  a  station  in  advance  of 
its  schedule  leaving  time. 

''99.  When  a  train  stops  or  is  delayed  under  cir- 
cumstances in  which  it  may  be  overtaken  by  another 
train,  the  flagman  must  go  back  immediately  with  stop 
signals  a  sufficient  distance  to  insure  full  protection. 
One-fourth  mile  from  the  rear  of  the  train  he  will  place 
one  torpedo  on  the  rail;  continuing  back  three-fourths 
mile  from  the  rear  of  the  train,  he  will  place  two  tor- 
pedoes on  the  rail,  two-rail  lengths  apart.  During  foggy 
or  stormy  weather,  or  in  the  vicinity  of  obscure  curves 
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or  descending  grades,  or  if  other  conditions  require  it, 
the  flagman  will  increase  the  distance,  placing  two  more 

i. ^Ji^ J. •!    1 1.1--. X     _j.   xu  _    i» J.1 J.    „.^:_i. 
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**302.  Block  signals  control  the  use  of  the  blocks 
but,  unless  otherwise  provided,  do  not  supersede  the 
superiority  of  trains;  nor  dispense  with  the  use  or  the 
observance  of  other  signals  whenever  and  wherever  they 
may  be  required. 

'  *  317.  ( To  be  used  for  opposing  and  following  move- 
ments). 

**To  admit  a  train  to  a  block  the  signalman  must 
examine  the  block  record,  and  if  the  block  is  clear,  will 
give  *1  for  (No.  19) '  to  the  next  block  station  in  advance. 
The  signalman  recei\ang  this  signal,  if  the  block  is  clear, 
must  display  the  stop-signal  to  opposing  trains  and 
reply  *S.  D.  for  (No.  19).'  If  the  block  is  not  clear,  he 
must  reply  *5  of  (No.  73).'  The  signalman  at  the  en- 
trance of  the  block  must  then  display  the  proper  signal 
indication. 

''A  train  must  not  be  admitted  to  a  block  which  is 
occupied  by  a  passenger  train,  nor  a  passenger  train  ad- 
mitted to  a  block  unless  it  is  clear,  except  as  provided  in 
Rules  332,  381  and  382,  or  by  train  order, 

**To  permit  a  freight  train  to  follow  a  freight  train 
into  a  block,  the  signalman  must  give  *17  for  (No.  87)' 
to  the  next  block  station  in  advance,  to  which  the  reply 
'5  of  (No.  95),  S.  D.  for  (No.  87)'  must  be  made.  The 
approaching  train  will  then  be  admitted  to  the  block 
with  a  block  restrictions  card. 

**322.  Should  there  be  any  indication  of  conditions 
endangering  a  train,  the  signalman  must  immediately 
notify  the  signalman  at  the  next  block  station  in  advance, 
and  each  must  display  stop-signals  to  all  trains  that  may 
be  affected  and  must  not  permit  any  train  to  proceed 
until  it  is  known  that  the  track  is  not  obstructed. 

*'325.  A  signalman  informed  of  any  obstruction  in 
a  block  must  display  the  stop-signal  and  notify  the 
signalman  at  the  other  end  of  that  block.  The  signalman 
at  the  other  end  of  the  block  must  immediately  display 
the  stop-signal.  The  clear-signal  for  that  block  must  not 
be  displayed  until  the  obstruction  is  removed. 


Digitized  by 


Google 


Vol.  290]  OCTOBER  TEEM,  1921.  629 


Stuart  y.  Dickinson. 


''332.  If,  from  any  cause,  a  signalman  be  unable  to 
communicate  with  the  next  block  station  in  advance,  he 
must  stop  every  train  approaching  in  that  direction. 
Should  no  cause  for  detaining  the  train  be  known,  it 
may  then  be  permitted  to  proceed,  with  a  caution  card 
(Form  D),  provided  ten  minutes  have  elapsed  since  the 
passage  of  the  last  preceding  train. 

*'381.  When  trains  are  to  meet  or  pass  at  an  inter- 
mediate siding,  train  orders  to  that  effect  must  be  given 
them.  This  must  be  done,  whenever  practicable,  before 
they  reach  the  block  stations  at  the  entrance  to  the  block 
within  which  the  intermediate  siding  is  located. 

*'The  signalmen  at  these  block  stations  must  be 
given  copies  of  the  order  addressed  to  them.  They  will 
deliver  a  copy  of  such  orders  to  each  conductor  and 
engineman  of  the  trains  concerned,  together  with  clear- 
ance cards  (Form  A)  on  which  shall  be  stated  the  block 
restrictions.*  Having  received  these,  the  trains  con- 
cerned may  proceed  and  fulfill  their  train  orders. 

''382.  A  train  accepting  a  signal  to  proceed  to  the 
next  block  station  on  its  schedule  or  right,  and  failing  to 
do  so,  must  take  an  intermediate  siding  or  protect  it- 
self as  prescribed  by  Rule  99.  A  superior  train  (in 
either  direction)  will  be  permitted  to  enter  the  block 
under  block  restrictions.'' 

On  the  time  card,  a  copy  of  which  was  delivered  to 
all  employees  engaged  in  the  operation  of  trains  on  the 
division  of  which  the  Horton  Line  was  a  part,  this  rule 
was  printed :  '  *  While  it  is  important,  to  make  schedule, 
SAFETY  MUST  BE  GIVEN  FIRST  CONSIDER- 
ATION.'' 

The  caution  card  referred  to  in  Rule  332  contained 
this  language:  "You  may  proceed  .  .  .  with  caution, 
expecting  to  find  track  obstructed."  On  receiving  such 
a  card  an  engineer  was  required  to  proceed  with  his 
train  under  control,  that  is,  at  such  a  rate  of  speed  that 
he  could  stop  it  at  any  time  within  the  distance  that  the 
track  was  seen  to  be  clear. 

290  Mo.— 34 
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Under  the  general  rules  governing  the  movements 
of  trains  a  superior  train  was  defined  as  one  having  prec- 
edence over  another  train.  This  superiority  might 
arise  from  class  or  direction;  1-93  and  1-98  were  both 
second-class  trains,  but  1-98  was  the  superior  train  be- 
cause east-bound. 

In  June,  1915,  the  line  from  Trenton  to  Horton  was 
operated  under  the  manual  block  system.  A  '* block'* 
is  defined  in  the  book  of  rules  offered  in  evidence  as  **a 
length  of  track  of  defined  limits,  the  use  of  which  by 
trains  is  controlled  by  block  signals.'*  On  the  line  in 
question  a  block  consisted  of  the  track  from  one  open 
telegraph  station  to  the  next — in  either  direction.  A 
siding  between  such  stations  was  called  an  intermediate 
siding.  The  first  telegraph  or  block  station  east  of  St. 
Joseph  was  Piatt  River;  the  next  was  Clarksdale.  Be- 
tween Piatt  River  and  Clarksdale*  there  was  an  inter- 
mediate siding  called  Stockbridge.  The  distance  between 
Piatt  River  and  Clarksdale  was  about  eleven  miles  and 
that  between  Piatt  River  and  Stockbridge  about  four 
miles. 

Train  1-93  with  plaintiff  in  charge  as  engineer  left 
Trenton  about  six  o'clock  on  the  morning  of  June  27, 
1915,  for  Horton  via  St.  Joseph.  It  arrived  at  Clarks- 
dale about  six  hours  behind  its  schedule.  According  to 
the  operator  at  the  latter  point,  he  endeavored  to  call 
the  operator  at  Piatt  River  some  ten  or  twenty  minutes 
before  1-93  reached  Clarksdale,  in  order  to  secure  for 
it  the  block  between  Clarksdale  and  Piatt  River,  but  being 
unable  to  do  so,  he  then  called  the  dispatcher  at  Trenton, 
who,  he  says,  directed  him  to  give  1-93  the  block.  In 
any  event,  without  having  communicated  with  the  opera- 
tor at  Piatt  River,  he  gave  1-93,  as  it  approached  the 
station  at  Clarksdale,  a  clear  signal  with  the  semaphore, 
which  meant  that  the  block  was  clear  and  for  it  to  pro- 
ceed. The  train  stopped  at  the  water  station  near  the 
depot  at  12 :04  p.  m.  and  pulled  out  and  got  under  way 
for  Piatt  River  at  12 :08.  Train  1-93  had  29  loaded  cars 
and  1  empty;  it  was  hauling  approximately  100  tons; 
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and  its  schedule  running  time  from  Clarksdale  to  Piatt 
River  was  thirty  minutes.    Under  the  rules  it  was  per- 
missible for  the  engineer  of  1-93,  being  behind  hip  °'»>i^'^ 
ule,  to  make  up  time  whenever  he  could;  some 
plaintiff's  witnesses  testified  that  he  could  have 
ably  expected  to  make  the  run  to  Piatt  River  in  e 
or  twenty  minutes ;  others  for  the  defendant  said 
least  thirty  minutes  would  have  been  required, 
letin  had  theretofore  been  issued  requiring  traing 
at  a  reduced  speed  over  about  four  miles  of  th 
near  Stockbridge. 

Train  1-98  left  St.  Joseph  for  Trenton  at  1 
m.,  hauling  24  loads  of  about  1000  tons ;  it  was 
reach.  Piatt  River  at  12 :30.    Before  it  arrived  th 
operator  at  that  point  tried  to  call  the  operator  at 
dale  to  secure  for  it  the  block  between  Piatt  Ri^ 
Clarksdale.    He  testified  that  he  could  get  neit] 
Clarksdale  operator  nor* the  dispatcher,  and  t 
then  talked  with  the  operator  at  St.  Joseph  who  t^ 
that  1-93  ought  to  be  in  the  block  and  that  it  woul 
ably  take  the  intermediate  siding  at  Stockbridge. 
that  situation  when  1-98  whistled  for  Piatt  River 
the  operator  displayed  a  caution  signal  with  th( 
phore,  that  is,  he  dropped  the  arm  to  a  diagonj 
tion,  and  as  the  train  passed  the  station,  at  about 
five  miles  an  hour,  he  handed  up  on  a  hoop,  first 
engineer  and  then  to  the  conductor,  a  clearanc 
which,  however,  under  the  head  of  ''block  restri( 
contained  this  language:    *'l-93  may  be  in  the 
About  a  mile  east  of  Piatt  River  station  there  wa 
around  which  the  railroad  ran  in  a  long  curv( 
climbed  the  grade  from  the  Piatt  River  side, 
inside  of  the  curve  there  was  a  growth  of  timbei 
so  obstructed  the  view  that  but  a  comparativel] 
stretch  of  track  ahead  could  be  seen  by  an  engir 
approaching  the  curve  from  either  direction.    Aft 
passed  the  Piatt  River  station  it  increased  its  sj 
28  or  30  miles  an  hour  **to  make  the  hill."    In  th( 
time  1-93  had  passed  Stockbridge  at  12:20  and  \ 
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preaching  the  curve  from  the  west  running  at  from  25 
to  30  miles  an  hour.  They  met  head-on  and  the  engines 
and  the  box  cars  immediately  next  to  them  of  the  two 
trains  were  piled  up  in  an  indiscriminate  mass  of  twisted 
iron  and  splintered  wood. 

The  conductor  and  rear  brakeman  of  1-98  and  the 
operator  at  Piatt  River  testified  that  1-98  passed  Piatt 
Biver  station  at  12 :30.  The  conductor  further  testified 
that  inamediately  after  the  collision  he  looked  at  his  watch 
aLd  it  was  then  12 :31 :28.  Two  railroad  men  who  were 
going  west  in  search  of  employment  were  riding  in  the 
caboose  of  1-93;  they  both  testified  that  immediately 
after  recovering  from  the  shock  of  the  collision  the  com 
ductor  of  1-93  took  out  his  watch  and  called  their  at- 
tention to  the  fact  that  the  watch  showed  12 :28,  remark- 
ing at  the  time  that  1-98  was  not  due  out  of  Piatt  River 
until  12:30.  The  conductor's^  testimony  with  reference 
to  this  episode,  if  it  in  fact  occurred,  was  non-committal 
and  evasive.  Within  a  few  ipinutes  after  the  collision  a 
watch  was  taken  off  of  the  body  of  the  fireman  of  1-98 
who  had  been  killed;  the  crystal  was  broken  and  there 
was  a  dent  in  the  case.  Several  witnesses  for  plaintiff 
testified  that  they  saw  this  watch;  that  it  had  stopped; 
and  that  the  hands  indicated  12 :28. 

Plaintiff  was  found  by  the  side  of  the  track  un- 
conscious. The  same  afternoon  he  was  taken  to  a  hospital 
at  St.  Joseph,  where  an  examination  disclosed  that  his 
principal  physical  injury  was  a  fracture  of  the  skull. 
An  operation  was  performed,  in  which  a  portion  of  the 
skull,  about  an  inch  and  a  half  by  two  inches,  at  the 
juncture  of  the  parietal  and  occipital  bones,  somewhat 
on  the  left  side,  was  taken  out.  At  the  same  time  ap- 
proximately a  half  teacupful  of  serum  and  bloody  water 
was  drawn  off  the  brain,  and  with  it  came  about  a  half 
teaspoonful  of  brain  substance.  He  remained  uncon- 
scious for  five  or  six  weeks.  About  the  first  of  the  fol- 
lowing October  he  was  taken  to  his  home  at  Trenton. 
At  the  time  he  left  the  hospital  he  was  insane  and  partial- 
ly paralyzed  on  the  right  side,  and  has  been  in  that  condi- 
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tion  ever  since.  According  to  the  experts  who  testified 
he  will  never  improve,  but  on  the  contrary  will  gradually 
gtow  worse.  During  the  latter  part  of  1917  he  received 
treatment  for  several  months  at  a  private  sanitarium 
without  apparent  benefit.  Later  he  was  taken  to  the 
state  hospital  for  the  insane  at  St.  Joseph.  Plaintiff  at 
the  time  of  his  injury  was  thirty-five  years  of  age 
and  had  been  in  the  service  of  the  Railway  Company 
as  a  locomotive  engineer  for  about  seven  years.  Prior  to 
his  injury  he  was  a  strong,  active  man,  in  good  health 
physically,  and  steadily  employed,  earning  about  $200 
a  month ;  he  was  an  accomplished  musician ;  and  his  men- 
tality was  at  least  equal  to  that  of  the  average  normal 
man. 

The  rules  and  regulations,  of  which  those  hereinbe- 
fore set  out  are  a  part,  became  effective  April  1,  1910, 
and  remained  continuously  in  force  thereafter,  during 
the  operation  of  the  roads  by  the  railway  company  and 
subsequently  by  the  receiver.  They  governed  the  oper- 
ation of  trains,  as  and  where  applicable,  over  the  entire 
Rock  Island  System.  Some  of  the  lines  were  operated 
under  the  automatic  block  system;  others  under  the 
manual  block  system ;  and  still  others  under  merely  time- 
table schedules  and  train-orders.  As  already  stated  the 
Horton  line  on  which  the  collision  ocQurred  was  operated 
under  the  manual  block  system.  A  great  mass  of  evi- 
dence was  introduced  at  the  trial  by  both  sides  with 
respect  to  what  rules  were  applicable  to  the  various 
phases  of  train  operation  under  that  system  and  the 
proper  methods  of  operating  under  them.  This  evidence, 
which  consisted  of  the  testimony  of  brakemen,  conduc- 
tors, firemen,  locomotive  engineers,  telegraphers  and 
train  dispatchers,  most  of  whom  had  been  in  the  service 
of  the  railway  company  for  many  years,  is  too  volumi- 
nous to  be  set  out  in  extenso.  On  the  part  of  the  plaintiff 
it  tended  to  show,  to  put  it  concretely:  that  under  Rule 
332  the  operator  at  Clarksdale,  being  unable  to  com- 
municate with  the  operator  at  Piatt  River,  should  have 
stopped  1-93  and  delivered  to  it  a  caution  card,  in  ac- 
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cordance  with  which  1-93  would  have  proceeded  under 
control  expecting  to  find  the  track  obstructed;  that  1-93 
having  on  the  contrary  been  given  a  clear  signal,  its 
engineer  and'  conductor  were  thereby  advised,  accord- 
ing to  Eule  317,  not  only  that  the  block  was  clear  and  they 
were  at  liberty  to  proceed,  but  that  the  operator  at 
Clarksdale  had  communicated  with  the  operator  at  Piatt 
River  and  that  the  latter  had  displayed  a  stop-signal  to 
all  opposing  trains  of  whatever  character  and  would  not 
admit  them  to  the  block  until  1-93  reached  Piatt  River 
anj  cleared  the  pain  line.  Furthermore,  that  it  ^  a,s  the 
duty  of  the  operator  at  Piatt  River,  he  being  unable  to 
communicate  with  Clarksdale,  to  have  stopped  1-98  and 
given  it  a  caution  card,  requiring  its  crew  to  proceed 
with  their  train  under  control  with  the  expectation  of 
finding  the  track  obstructed. 

The  defendant's  evidence  was  to  the  effect:  that 
notwithstanding  a  clear  signal  was  given  1-98  at  Clarks- 
dale, it  was  the  duty  of  the  engineer  and  conductor  of  that 
train  not  to  enter  the  block  unless  they  had  sufficient 
time  to  reach  Piatt  River  and  clear  the  main  line  before 
12:30,  the  time  when  1-98  was  due  there;  that  1-93  was 
an  inferior  train  and  under  rules  87,  88,  and  302  it  was 
bound  to  keep  out  of  the  way  of  1-98,  the  superior  train ; 
that  the  engineer  of  1-93,  if  he  did  not  have  sufficient 
time  to  get  to  Piatt  River  and  off  of  the  main  line  by 
12 :30,  should  either  have  waited  at  Clarksdale  for  1-98, 
or  have  gotten  a  train  order  to  meet  it  at  Stockbridge; 
that  again  after  he  had  entered  the  block  and  it  became 
apparent  to  him  that  he  could  not  make  Piatt  River  by 
12:30,  he  should,  under  Rule  382,  either  have  taken  the 
intermediate  siding  at  Stockbridge,  or  protected  his 
train  with  a  flag;  and  that  the  engineer  and  conductor 
of  1-98  had  the  right  to  enter  the  block  at  Piatt  River 
and  proceed  on  their  schedule,  even  if  they  knew  that 
1-93  was  in  the  block,  on  the  assumption  that  the  crew 
of  the  latter  train  would  protect  itself. 

Plaintiff's  evidence  contra  tended  to  show:  that 
while  1-93  was  an  inferior  train  and  its  engineer  and 
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conductor  were  required  to  so  operate  it  as  not  to  tres- 
pass on  the  time  of  the  superior  train  when  it  could  be 
avoided,  yet,  having  entered  the  block  under  the  proper 
signal,  they  had  the  right  to  proceed  to  the  end  of  it ; 
that  under  the  rules  it  was  not  permissible  for  them  to 
take  an  intermediate  siding  without  a  train  drder;  that 
the  flag  was  never  used  under  the  block  system  except 
to  protect  the  rear  of  the  train;  and  that  the  only  con- 
sequence of  encroaching  on  the  time  of  1-98  to  have  been 
expected  by  the  crew  of  1-93  was  the  infliction  of  penal- 
ties by  way  of  discipline  and  not  a  collision  of  trains. 

On  December  30, 1916,  Ida  Stuart,  the  wife  of  plain- 
tiff, entered  into  a  written  contract  with  Mr.  E.  C.  Whit- 
sett,  as  attorney  of  Kansas  City,  and  now  of  counsel  in 
this  case,  which,  omitting  the  formal  part,  was  as  fol- 
lows : 

**That  on  account  of  William  A.  Stuart  being  of  un- 
sound mind  and  not  capable  of  making  a  contract  or  at- 
tending to  business,  first  party  on  her  own  account  here- 
by retains  and  employs  second  party  to  try  and  adjust  a 
claim  of  William  A.  Stuart  against  Jacob  M.  Dickinson, 
Receiver  of  the  Chicago,  Rock  Island  &  Pacific  Railway 
Company,  for  injuries  received  by  him  while  in  the  em- 
ploy of  said  receiver,  on  or  about  June  27, 1915,  at  or  near 
Piatt  River  station,  caused  by  collision  of  two  freight 
trains,  colliding  head-on.  Any  offer  made  by  the  rail- 
way company  or  action  taken  by  second  party,  is  to  be 
subject  to  the  approval  of  first  party,  or  his  guardian,  and 
no  steps  of  any  kind  are  to  be  taken  without  such  approv- 
al; if  second  party  thinks  it  necessary  to  file  suit  on  this 
claim,  so  'as  to  better  carry  on  negotiations  for  a  settle- 
ment of  it  he  may  do  so  and  take  depositions  to  prove  to 
the  railroad  company  that  it  is  a  good  and  valid  claim ;  if 
.  the  suit  is  filed  it  is  to  be  brought  in  the  Circuit  Court  of 
Jackson  County,  Missouri,  after  a  guardian  is  appointed, 
but  second  party  is  to  take  no  other  action  in  connection 
with  said  claim  unless  authorized  by  first  party  or  a 
guardian.  Second  party  is  to  be  paid  a  reasonable  fee 
for  settling  said  claim,  but  he  is  to  make  no  charge  unless 
a  settlement  is  made. 
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**If  a  settlement  cannot  be  made  in  a  reasonable  time 
then  a  new  agreement  will  be  made  and  other  counsel 
retained  on  such  terms  as  may  meet  with  the  approval  of 
all  parties. 

**  Second  party  hereby  accepts  employment  as  per 
the  terms  Above  and  agrees  to  use  his  best  endeavors  to 
adjust  said  claim,  but  agrees  not  to  settle  said  claim  or 
take  any  action  except  as  above  stated  without  the  con- 
sent of  first  party  or  a  guardian." 

On  January  10, 1917,  the  plaintiff,  on  the  information 
of  his  wife,  was  duly  adjudged,  by  the  Probate  Court  of 
Grundy  County,  to  be  a  person  of  unsound  mind  and  in- 
capable of  managing  his  affairs;  she  was  appointed  his 
guardian,  immediately  qualified  as  such  and  assumed  the 
duties  incident  thereto.  Mrs.  Stuart  after  her  appoint- 
ment as  guardian  did  not  enter  into  a  new  agreement 
with  Whitsett,  but  both  she  and  he  treated  and  acted 
upon  the  contract  of  December  30,  1916,  as  though  it  had 
been  made  by  her  as  guardian,  and  she  never  made  or 
had  any  other  agreement  with  him  in  any  capacity  until 
August,  1917,  when  a  new  contract  was  entered  into  in 
which  Mr.  Madden  was  retained  as  additional  counsel. 
Whitsett  testified  that  he  never  at  any  time  had  a  conver- 
sation with  Stuart  himself  with  reference  to  being  em- 
ployed to  prosecute  the  latter 's  claim,  and  there  is  no 
evidence  to  the  contrary. 

On  January  11,  1917,  this  suit  was  filed  by  Whitsett 
in  the  Circuit  Court  for  Jackson  County,  Missouri,  in  the 
name  of  **  William  A  Stuart,  a  person  of  unsound  mind, 
by  Ida  Stuart,  his  guardian."  On  February  28,  1917, 
Whitsett  having  associated  Mr.  Horace  G.  Pope  with  him 
as  attorney  for  plaintiff,  they  filed  an  amended  petition  in 
the  cause.  On  February  10,  1917,  the  District  Court  of 
the  United  States  for  the  Northern  District  of  Illinois, 
in  which  the  receivership  proceedings  were  pending, 
appointed  a  special  master  therein,  and  made  an  order 
directing  and  requirng  all  person  having  claims  against 
the  railway  company,  or  against  the  receiver,  to  submit 
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such  claims  for  hearing  and  determination  to  such  special 
master,  not  later  than  April  10,  1917.  The  attorney  for 
the  receiver  caused  a  notice  of  his  order  to  be  served  on 
Messrs.  Whit  sett  and  Pope  as  attorneys  for  plaintiff  in 
the  suit  filed  by  them  in  the  Circuit  Court  for  Jackson 
County.  Thereupon,  on  March  7,  1917,  Whitsett  wrote 
the  special  master  at  Chicago  asking  for  blanks  for  filing 
claims  against  the  receiver.  In  his  letter  he  gave  the 
name  of  the  claimant  as  William  A.  Stuart  and  stated 
that  the  cl&im  was  for  injuries  received  by  Stuart  while 
in  the  employ  of  the  receiver,  as  locomotive  engineer.  He 
further  stated  that  it  was  his  understanding  that  the  filing 
of  a  claim- in  the  receivership  proceeding  would  not  inter- 
fere with  the  prosecution  of  the  suit  in  the  Circuit  Court 
of  Jackson  County,  Missouri;  that  he  had  no  authority  to 
submit  his  client's  rights  to  any  one  for  determination 
except  a  jury.  On  March  14,  1917,  Whitsett  and  Pope 
filed  a  formal  claim  for  William  A.  Stuart  with  the  spe- 
cial master.  This  document  recited,  among  other  things, 
that  a  suit  had  been  instituted  against  the  receiver  for 
the  injuries  for  which  claim  was  therein  made  in  the 
Circuit  Court  for  Jackson  County,  Missouri,  and  a  copy 
of  the  amended  petition  filed  in  the  last  named  court 
was  attached  to  the  claim  paper  and  by  reference  made  a 
part  of  it.  It  was  verified  by  Whitsett,  who  therein  de- 
posed that  he  was  one  of  the  attorneys  of  record  *'of 
said  claimant,  William  A.  Stuart."  After  the  filing  of 
the  claim  nothing  further  was  done  with  respect  to  it 
until  the  following  August,  when  the  attorneys  for  the , 
receiver  and  the  railway  company  began  to  insist  that  it 
be  set  down  by  the  special  master  for  hearing. 

In  May,  1917,  the  railway  company,  its  stockholders 
and  the  holders  of  its  debentures  agreed  upon  a  plan 
whereby  the  indebtedness  of  the  company  should  take 
the  form  of  new  securities  which  were  to  be  issued  and 
distributed  in  accordance  therewith  and  all  the  proper- 
ty of  the  (company  thereupon  redelivered  to  it.  On  June 
12,  1917,  the  plan  was  approved  by  the  District  Court 
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of  the  United  States,  in  which  the  receivership  was  pend- 
ing, and  by  its  final  decree  therein  the  receivership  was 
lifted,  the  receiver  discharged  and  the  property  of  the 
railway  company  redelivered  to  it.  The  decree  provided 
among  other  things: 

*'ll.  That  all  persons  having  claims  against  the 
railway  company  or  its  receivers  or  receiver  (except  the 
holders  of  bonds  secured  by  mortgage  or  deed  of  trust 
covering  any  of  its  subsidiary,  affiliated  or  controlled  cor- 
porations) not  heretofore  proved  in  this  cause,  be  and 
they  are  hereby  authorized  and  direct(jd  to  present  and 
file  the  same  herein  not  later  than  July  14,  1917,  before 
said  Herbert  A.  Lundahl,  Special  Master  her^ofore  ap- 
pointed herein,  for  consideration  and  report  by  said 
special  master  to  this  court,  and  that  every  claim  (except 
that  of  a  bondholder  as  aforesaid)  not  filed  in  this  cause 
on  or  prior  to  said  July  14, 1917,  unless  hereafter  allowed 
to  be  filed  by  separate  order  herein  by  reason  of  the 
special  conditions  appertaining  to  any  such  claim,  be  and 
it  is  hereby  Barred,  determined  and  for  naught  held,  aild 
barred  from  participating  in  any  way  in  any  of  the  prop- 
erty of  the  defendant  railway  company.     .     .    . 

*'If  the  defendant  railway  company  shall  refuse  on 
demand  to  pay  any  claim  which  shall  have  been  allowed 
by  the  special  master  without  objection,  or  established 
by  the  final  order,  judgment  or  decree  of  this  court,  the 
person  holding  the  claim  therefor,  upon  one  month's 
notice  to  the  defendant  railway  company,  or  such  other 
notice  as  the  court  may  direct,  may  present  to  this  court 
a  petition  to  have  any  such  claim  enforced  against  the 
property  of  the  defendant  railway  company  retransferred 
to  it  under  this  decree;  and  the  defendant  railway  com- 
pany shall  have  the  right  to  appeal  from  the  judgment, 
decree  or  order  made  thereon. 

''13.  That  the  defendant  railway  company  shall 
take  over  and  assume  the  defense  of  all  actions  and  suits 
at  law  or  in  equity  against  the  defendant  railway  com- 
pany and  the  receivers  or  receiver  herein,  or  against 
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either  or  any  of  them,  or  in  which  they,  or  any  of  them, 
are  or  is  a  party  defendant,  pending  and  un  "*  ' 
at  the  date  of  the  entry  of  this  decree,  in  ai 
tribunal;  that  the  property  and  assets  of  th( 
railway  company  are  to  be  liable  for  the  amo 
judgments  eventually  obtained  in  any  of  si 
and  suits,  but  the  paynient  of  any  judgment 
which  hereafter  may  be  rendered  against  t 
company  on  any  cause  of  action  accruing  pr 
25,  1917,  shall  be  subject,  however,  to  such  oi 
court  shall  make   in  the  premises,  either 
reference  to  said  special  master  or  otherwis 
ject  to  the  rights  of  the  defendant  railway  c 
specified  in  paragraph  11  of  this  decree. 

**16.  .  .  .  That  the  injunction  contj 
orders  appointing  receivers  herein  be  and  is  ] 
tinned  as  to  all  persons,  firms  and  corporati 
claims  against  the  defendant  railway  compan; 
ceiver  accrued  or  matured  prior  to  the  en 
decree,  all  such  persons,  firms  and  corpora 
hereby  restrained  and  enjoined  from  interf 
attaching,  levying  upon  or  in  any  manner  whai 
turbing  any  portion  of  the  railroads,  property 
ises  of  which  the  defendant  railway  compan 
possess  itself,  by  this  decree ;  that  jurisdictic 
retained  by  the  court  for  that  purpose  and  f 
pose  of  enforcing  all  the  provisions  of  this 

The  final  report  of  the  receiver,  read  in 
connection  with  the  record  of  the  proceedings 
receivership  in  the  District  Court  of  the  Uni 
showed  that  out  of  the  net  earnings  of  the  i 
operated  by  him  he  had  applied  to  permanet 
ments  of  the  railway  company's  property  su 
in  excess  of  plaintiff's  claim. 

On  August  10,  1917,  the  special  mastei 
wrote  Bird  &  Pope  at  Kansas  City  that  the  at 
the  receiver  had  requested  that  the  claim  of  " 
Stuart  be  set  down  for  hearing  on  some  dg 
September,  and  asking  them  to  name  a  day 
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be  agreeable  to  them.  Thereupon,  Whitsett  had  Mrs. 
Stuart  come  from  her  home  at  Trenton  to  Kansas  City 
and  she  was  then  advised  for  the  first  time,  according  to 
her  testimony  and  that  of  Whitsett,  of  the  filing  of  the 
claim  for  her  husband's  injuries  with  the  special  master, 
appointed  by  the  United  States  District  Court  at  Chicago 
in  the  receivership  proceeding.  She  thereupon  retained 
Mr.  T.  J.  Madden  of  the  Kansas  City  Bar  as  additional 
counsel,  and  on  August  11,  1917,  a  letter  was  sent  to 
Lundahl,  signed  by  Whitsett,  Madden  and  Bird  &  Pope 
as  **  attorneys  for  Mrs.  Ida  Stuart,  Guardian  of  Wm.  A. 
Stuart,  a  person  of  unsound  mind,''  in  which  it 
was  stated  that  the  claim  of  William  A.  Stuart 
was  filed  merely  to  give  notice  of  its  existence  and 
without  any  intention  of  submitting  it  for  hearing  and 
determination ;  that  the  persons  filing  it  had  no  authority 
to  confer  jurisdiction  upon  the  District  Court  to  hear 
and  determine  it ;  and  that  it  should  be  considered  as  with- 
drawn. In  reply,  Lundahl  advised  that  he  had  no  au- 
thority as  special  master  to  allow  them  to  withdraw 
the  claim,  and  suggested  that  they  make  application  to 
the  court  for  an  order  dismissing  it.  He  thereupon  set 
it  down  for  hearing  on  October  8,  1917.  On  September 
29,  1917,  Madden  served  notice  on  the  attorneys  for  the 
receiver  and  the  railway  company,  on  behalf  of  Mrs. 
Stuart  as  guardian  of  her  husband,  that  she  denied  that 
the  United  States  District  Court  had  jurisdiction  to  ad- 
^judicate  the  claim,  that  it  was  filed  in  that  court  with- 
out authority,  and  that  she  would  not  appear  at  the 
hearing  before  the  special  master.  At  the  time  and  place 
appointed  for  the  hearing  neither  the  claimant  nor  any 
one  for  him  appeared ;  the  defendant  receiver  appeared, 
however,  and  the  special  master  proceeded  ex  parte  to 
hear  his  evidence.  Upon  the  hearing  the  claim  was  dis- 
allowed. The  special  master  prepared  his  report  to  the 
court  and  notified  Whitsett  and  Pope  as  attorneys  for 
claimant  that  it  would  be  filed  November  5,  1917.  No 
exceptions  were  filed  to  the  report  and  it  was  approved 
and  confirmed  by  the  court.  In  that  connection  it  was 
**  ordered,  adjudged  and  decreed  that  the  claim  of  the 
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said  William  A.  Stuart  be  disallowed,  and  that  the  de- 
fendant, the  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany and  Jacob  M.  Dickinson,  Receiver  of  the  said  the 
Chicago,  Rock  Island  &  Pacific  Railway  Company,  be  and 
they  are  hereby  each  specially  absolved  from  the  pay- 
ment of  any  sum  or  sums  on  account  of  the  said  claim 
of  ^William  A.  Stuart,  and  the  property  of  the  said  the 
Chicago,  Rock  Island  &  Pacific  Railway  Company  is  here- 
by relieved  from  the  payment  of  any  sum  or  sums,  either 
directly  or  indirectly  growing  out  of  the  said  claim  of 
William  A.  Stuart." 

On  or  about  November  28,  1917,  a  third  amended 
petition  was  filed  in  this  cause  making  the  Railway  Com- 
pany a  party  defendant.  No  question  is  raised  as  to  the 
sufficiency  of  the  petition  with  reference  to  its  allega- 
tions of  the  negligence  relied  upon  •by  plaintiff.  It 
charges  that  plaintiff's  injuries  were  caused  by  the  negli- 
gence, of  the  operator  at  Clarksdale,  the  negligence  of 
the  operator  at  Piatt  River  and  the  negligence  of  the  crew 
of  1-98,  all  in  the  respects  indicated  by  plaintiff's  evi- 
dence as  summarized  in  a  preceding  paragraph  of  this 
•statement..  The  petition  further  alleges  that  the  rail- 
way company,  by  accepting  and  reentering  into  the  pos- 
session of  its  property  under  the  final  decree  of  the  Dis- 
trict Court  discharging  the  receivership,  agreed  to  as- 
sume the  defense  of  all  actions  then  pending  against  the 
receiver  and  to  pay  out  of  said  property  all  judgments 
that  should  be  obtained  in  such  actions ;  and  that  the  re- 
ceiver, out  of  the  net  earnings  of  the  railway  system  dur- 
ing the  period  of  the  receivership,  applied  to  the  perma- 
nent improvement  and  betterment  of  railway  company's 
property  a  sum  far  in  excess  of  the  amount  sued  for 
by  plaintiff  and  by  reason  thereof  said  property  was 
returned  to  the  company  greatly  enchanced  in  value. 

The  separate  answers  of  the  defendants  each  contain 
a  general  denial,  pleas  of  contributory  negligence  and 
assumption  of  risk,  and  plead  the  judgment  of  United 
States  District  Court  confirming  the  special  master's 
report,  heretofore  set  out,  in  bar  of  plaintiff's  action.  The 
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answer  of  the  railway  company  pleads  in  addition  the 
final  decree  of  the  District  Court  discharging  the  receiver- 
ship as  a  further  bar  to  plaintiff's  action. 

The  reply  after  denying  all  the  allegations  of  the  af- 
firmative defenses  pleaded  in  the  answers  alleges  in  ef- 
fect :  first,  that  the  claim  filed  with  the  special  master  was 
so  filed  without  the  knowledge,  consent  or  approval^  of 
the  plaintiff  or  his  guardian,  and  that  by  reason  thereof 
the  District  Court  was  without  jurisdiction  to  render  the 
judgment  absolving  the  defendants  and  the  railway  com- 
pany's  property  from  liability  for  and  on  account  of 
plaintiff's  injuries;  second,  that  said  judgment  is  void 
for  the  additional  reason  that  the  alleged  proaf  of  claim 
filed  with  the  special  master  showed  on  its  face  that  plain- 
tiff was  not  sui  juris  and  that,  notwithstanding,  no  guard- 
ian ad  litem  was  appointed  to  act  in  his  behalf. 

At  the  conclusion  of  plaintiff's  evidence  in  chief  and 
again  at  the  close  of  the  case,  each  of  the  defendants  re- 
quested an  instruction  in  the  nature  of  a  demurrer  to  the 
evidence.  All  were  refused.  On  behalf  of  plaintiff  the 
following  instruction  numbered  1  was  given: 

*'The  court  instructs  the  jury  that  if  you  believe  and 
find  from  the  evidence  that  the  manual  block  system 
mentioned  in  evidence,  under  the  rules  and  practices  (if 
any)  of  the  defendant,  Jacob  M.  Dickinson,  receiver,  was 
used  for  the  protection  of  trains  within  a  block  and  to 
prevent  collisions  bietw^een  opposing  trains  in  the  same 
block  and  that  each  block  was  under  the  control  of  the 
operators  at  each  end  thereof,  who  communicated  with 
each  other  by  telegraphic  signals;  and  if  you  further  be- 
lieve and  find  from  the  evidence  that,  under  the  rules  and 
practices  (if  any)  of  said  defendant,  before  a  train  was 
admitted  to  a  block  the  operator  at  the  entrance  thereof 
gave  a  signal  to  the  next  block  station  in  advance  asking 
for  the  block,  and  if  the  block  was  clear  that  the  opera- 
tor at  the  station  in  advance  displayed  the  stop  signal  to 
opposing  trains  and  notified  the  operator  at  the  entrance 
of  the  block  to  that  effect ;  and  that  thereupon  the  opera- 
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tor  at  the  entrance  to  such  block  gave  a  clear  signal  to 
the  train  desiring  to  enter  the  same;  and  if  you  further 
believe  and  find  from  the  evidence  that  under  the  rules 
and  practices  (if  any)  of  said  defendant  such  train  had 
the  right  to  thereupon  enter  and  occupy  such  block  and 
proceed  to  the  opposite  end  thereof,  and  that  while  in  said 
block  it  would  be  protected  from  opposing  trains  (if  you 
so  find) ;  and  if  you  further  believe  and  find  from  the  evi- 
dence that  the  clear  signal  given  by  the  operator  at  the 
entrance  to  such  block  implied,  under  said  rules  and 
practices  (if  any),  that  such  operator  had  communicated 
with  the  operator  at  the  station  in  advance  and  had  se- 
cured the  right  (if  any)  for  said  train  to  occupy  said 
block  and  that  the  stop  signal  would  be  displayed  to  op- 
posing trains  at  the  station  in  advance  and  that  the  train 
receiving  such  clear  signal  would  be  protected  from  op- 
posing trains  while  in  such  block  and  until  it  reached  the 
station  in  advance;  and  if  you  further  believe  and  find 
from  the  evidence  that  under  the  rules  and  practices  (if 
any)  of  said  defendant  if  an  operator  at  the  entrance  to 
a  block  from  any  cause  were  unable  to  communicate  with 
the  next  station  in  advance  he  should  stop  every^  train 
approaching  in  that  direction  and  not  permit  any  train 
to  enter  such  block  without  a  caution  card  *Form  D' 
and  then  only  when  no  cause  for  detaining  the  train  were 
known  (if  you  so  find)  and  that  the  operator  should 
not  permit  any  train  to  enter  a  block  when  he  knew,  or 
in  the  exercise  of  ordinary  care  could  know,  that  an  op- 
posing train  was  already  in  such  block  on  its  way  to  his 
station  and  that  there  would  be  danger  of  a  collision  be- 
tween such  trains. 

*'If,  therefore,  you  believe  and  find  from  the  evi- 
dence that  Train  1-93  received  a  clear  signal  from  the 
operator  at  Clarksdale  and  having  received  such  signal 
it  entered  said  block  then  said  Train  1-93  had  the  right 
to  proceed  to  Piatt  River  station  even  though  it  en- 
croached upon  the  time  of  Train  1-98,  and  even  though 
there  was  a  slow  order  by  pink  bulletin  as  mentioned  in 
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evidence ;  and  if  you  further  believe  and  find  from  the 
evidence  that  plaintiff  was  injured  in  the  collision  men- 
tioned in  evidence  and  that  said  collision  was  due  to  the 
negligence  (if  any)  of  the  Clarksdale  operator  in  giv- 
ing a  clear  signal  to  Train  1-93  (if  you  &id  he  did)  and 
permitting  it  to  enter  the  block  under  said  signal  (if  you 
so  find)  without  having  communicated  with  the  operator 
at  Platte  River  station  and  securing  the  block  for  said 
Train  1-93  as  provided  by  the  rules  and  practices  (if 
any)  of  said  defendant  (if  you  so  find) ;  or  to  the  negli- 
gence (if  any)  of  the  operator  at  Piatt  Eiver  station 
in  failing  (if  you  so  find)  to  stop  Train  1-98  and  per- 
mitting it  to  enter  said  block  when  he  was  unable  to  com- 
municate with  the  operator  at  Clarksdale  and  when  he 
knew  or  in  the  exercise  of  ordinary  care  could  have  known 
that  1-93  was  in  said  block  and  on  its  way  to  Platte  River 
station  and  in  danger  of  colliding  with  1-98  (if  you  so 
find) ;  or  to  the  negligence  (if  any)  of  the  operator  at 
Platte  River  station  or  the  train  crew  in  charge  of  1-98 
in  causing  or  permitting  train  1-98  to  leave  Platte  River 
station  in  advance  of  its  schedule  leaving  time  (if  you 
find  it  did)  and  with  an  improper  order  (if  you  so  find) 
and  without  being  under  control  (if  you  so  find),  then 
your  verdict  should  be  in  favor  of  the  plaintiff,  provid- 
ing you  find  that  at  the  time  and  place  in  question,  de- 
fendant, Jacob  M.  Dickinson,  as  receiver,  was  engaged 
as  a  common  carrier  by  railroad  in  commerce  between 
states,  and  that  plaintiff  as  his  servant  was  also  at  said 
time  and  place  engaged  in  such  commerce  on  the  line  of 
railroad  in  question  and  providing  you  further  find  that 
plaintiff's  cause  of  action  (if  any)  is  not  barred  by  the 
proceedings  and  judgment  of  the  District  Court  of  the 
United  States  in  Chicago,  as  defined  in  other  instructions. 
**The  court  further  instructs  the  jury  that  if  you 
believe  and  find  from  the  evidence  that  the  defendant, 
Jacob  M.  Dickinson,  receiver,  under  the  orders  an4  de- 
cree of  the  District  Court  of  the  United  States  at  Chicago, 
Illinois,  transferred  and  surrendered  all  of  the  property 
and  rights  of  defendant  company's  railway  system  to 
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defendant  railway  company  and  said  defenc 
company  received  and  accepted  the  same  anc 
to  the  possession  thereof  and  assumed  the  d 
actions  in  law  or  in  equity  against  said  recei 
said  railway  system  and  its  property  was, 
and  foreclosure,  redelivered  to  defendant  r 
pany,  including  the  improvements  and  bet 
said  property  which  you  find  from  the  evid( 
been  made  to  said  property  under  the  said 
(providing  you  find  the  same  exceeded  the  i 
000,  the  amount  sued  for  in  this  action),  tl 
find  a  verdict  against  both  defendants  and 
the  plaintiff." 

The  jury  returned  a  verdict  for  plainti 
his  damages  at  a  substantial  sum  and  ju< 
given  accordingly. 

Defendants  appeal. 

While  numerous  exceptions  were  saved 
ings  of  the  trial  court  on  the  admission  of  e 
those  exceptions  were  preserved  in  the  motic 
trial,  they  were  not  referred  to  in  the  ora 
nor  are  they  mentioned  in  the  briefs  filed  he: 
therefore  be  treated  as  abandoned.  Allege 
refusing  instructions  asked  by  defendants  ai 
the  instruction  hereinbefore  set  out  for  plai 
lied  upon  for  a  reversal  of  the  judgment, 
contend  that  the  court  should  have  directed  i 
each  of  them  on  these  grounds:  (1)  the  j 
estopped  by  the  judgment  of  the  United  Sti 
Court,  rendered  on  the  special  master 's  repo] 
ther  prosecuting  the  action;  (2)  the  fim 
that  court  in  discharging  the  receivership  i 
property  of  the  railway  company  from  lial 
on  account  of  plaintiff's  claim;  and  (3)  pla 
negligence  was  the  proximate  cause  of  his  ir 
will  consider  these  in  the  order  named. 

I.  In  avoidance  of  the  judgment  of  the  U 
District  Court  disallowing  his  claim,  respoi 

290  Mo.— 35 
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pleading  and  evidence  endeavored  to  show  that  his  al- 
leged appearance  in  that  court  was  unauthorized  and 

for  that  reason  the  court  was  without 
FedOTai^curt-  jurisdiction  and  the  judgment  a  nullity, 
couaterai  Attack.  Appellants  find  no  fault  with  respondent's 

pleading  with  respect  to  this  phase  of  the 
case  and  they  seem  to  concede  that  there  was  suflScient 
evidence  to  take  the  case  to  the  jury  on  the  question  of 
whether  Whitsett  and  Pope  were  authorized  to  file  the 
claim  in  the  District  Court.  But  they  do  contend  that 
the  judgment  of  that  court,  being  valid  on  the  face  of  the 
record,  can  not  be  thus  collaterally  attacked. 

It  has  long  been  the  rule  in  this  State  that  a  domestic 
judgment  can  not  be  assailed  collaterally  on  the  ground 
that  it  was  rendered  upon  the  unauthorized  appearance 
of  an  attorney  (Cochran  v.  Thomas,  131  Mo.  258;  Scott 
V.  Royston,  223  Mo.  568,  594) ;  although,  as  pointed  out 
in  Scott  V.  Royston,  the  tendency  of  recent  decisions  in 
many  jurisdictions  is  to  establish  the  doctrine  that  any 
judgment  resting  on  an  unauthorized  appearance  is  abso- 
lutely void.  The  judgment  in  question,  however,  is  not  a 
domestic  judgment.  It  is  a  judgment  of  a  United  States 
District  Court  sitting  in  the  State  of  Illinois  and,  as  to  its 
attributes  now  under  consideration,  it  stands  upon  the 
same  footing  as  the  judgment  of  a  court  of  a  sister  state. 
[Cooper  V.  Newell,  173  U.  S.  555,  566,  567.]  Appellants 
have  not  pointed  out  any  controlling  decision  of  this 
court,  holding  that  such  a  judgment,  when  effect  is  sought 
to  be  given  it  in  the  courts  of  this  State,  may  not  be 
challenged  on  the  ground  that  the  court  that  rendered  it 
was  without  jurisdiction.  It  is  true  that  in  the  early  case 
of  Warren  v.  Lusk,  16  Mo.  102,  it  was  held  that  under  the 
**full  faith  and  credit"  clause  of  the  Constitution  and  the 
Act  of  Congress  passed  pursuant  thereto,  in  a  suit  on  a 
judgment  of  another  state,  no  plea  could  be  set  up  against 
it  that  was  inadmissible  in  a  suit  on  a  similar  judgment \)f 
this  State.  This  case  was  overruled,  however,  in  Marx 
V.  Fore,  51  Mo.  69,  in  which  it  was  held  that  the  judgments 
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of  other  states  are  just  as  conclusive  as  domestic  judg- 
ments with  this  exception,  that  they  are  open  to  inquiry 
as  to  the  jurisdiction  of  the  court  and  notice  to  the  de- 
fendant, and  this  inquiry  can  be  made  notwithstanding 
the  recitals.  The  question  considered  in  that  case  was 
whether,  when  suit  is  brought  on  a  judgment  of  another 
state,  such  judgment  may  be  attacked  and  the  want  of 
jurisdiction  and  a  simulated  appearance  be  shown  by 
answer,  or  whether  the  party  who  is  sued  upon  it  is  com- 
pelled to  go  to  the  state  where  it  was  rendered  and  there 
proceed  directly  to  overthrow  it.  It  was  held  that  *' citi- 
zens are  not  driven  to  foreign  states  to  protect  their 
rights.  If  they  have  a  legal  right,  or  are  being  subjected 
to  a  wrong,  they  may  look  for  protection  to  the  tribunal 
having  jurisdiction  over  them  and  the  subject-matter, 
if  the  opposite  party  has  placed  himself  within  ^this  juris- 
diction."  It  was  further  held  that  the  facts  showing  want 
of  jurisdiction  might  be  set  up  in  the  answer,  that  under 
our  code  such  pleading  would  be  equivalent  to  a  direct 
action  by  a  bill  in  equity  to  set  aside  the  judgment.  Sub- 
sequent decisions  disregarded  this  refinement,  however, 
and  in  a  general  way  followed  the  doctrine  established  by 
the  decisions  of  the  Supreme  Court  of  the  United  States 
and  of  practically  all  the  state  courts  to  this  effect: 
neither  the  constitutional  provision  that  full  faith  and 
credit  shall  be  given  in  each  state  to  the  public  acts,  rec- 
ords and  judicial  proceedinsjs  of  every  other  state,  nor 
the  act  of  Congress  passed  in  pursuance  thereof,  prevents 
an  inquiry  into  the  jurisdiction  of  the  court  by  which  a 
judgment  offered  in  evidence  was  rendered,  and  accord- 
ingly when  a  judgment  recovered  in  one  state  is  pleaded  ' 
or  presented  in  the  courts  of  another  state,  whether  as  a 
cause  of  action  or  a  defense  or  as  evidence,  the  party 
sought  to  be  bound  or  affected  by  it  may  always  impeach 
its  validity  and  escape  its  effect  by  showing  that  the  court 
which  rendered  it  had  no  jurisdiction  over  the  parties  or 
the  subject-matter  of  the  action.  And  the  recitals  in  the 
record  of  any  such  judgment,  on  the  subject  of  jurisdic- 
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tion,  may  be  controverted  by  extraneous  evidence.  [Nap- 
ton  V.  Leaton,  71  Mo.  358;  Eager  v.  Stover,  59  Mo.  87; 
Barlow  v.  Steel,  65  Mo.  611;  Bradley  v.  Welch,  100  Mo. 
258;  Hays  v.  Merkle,  67  Mo.  App.  55;  Banister  v.  Weber 
Gas  Co.,  82  Mo.  App.  528;  Hester  v.  Frink,  189  Mo.  App.* 
40,  45 ;  Thompson  v.  Whitman,  18  Wall.  457 ;  Cooper  v. 
Newell,  supra;  Brown  v.  Fletcher's  Estate,  210  U.  S.  1.  c. 
88;  Kilbonrn  v.  Thompson,  103  U.  S.  168,  197,  198.] 

Lieber  v.  Lieber,  239  Mo.  1,  cited  by  appellants,  is  not 
out  of  harmony  with  the  doctrine  just  stated.  In  that 
case  a  decree  of  divorce  rendered  in  the  State  of  Illinois 
was  attacked  on  the  ground  that  the  court's  jurisdiction 
rested  upon  a  false  affidavit  and  perjured  testimony.  It 
was  claimed  that  the  affidavit  of  non-residence  of  the  de- 
fendant, on  which  the  order  of  publication  was  based,  and 
the  plaintiff's  testimony  that*  he  had  resided  in  Illinois 
the  requisite  length  of  time  to  enable  him  to  bring  the 
suit  under  the  statute  of  that  state,  were  untrue  in  fact. 
These  facts,  the  residence  of  the  plaintiif  prior  to  insti- 
tuting the  suit  and  the  non-residence  of  the  defendant, 
had  to  be  alleged  and  proved  before  the  court  could  enter- 
tain jurisdiction  to  hear  the  cause.  Their  existence  was, 
therefore,  necessarily  determined  by  the  court  and  such 
adjudication  we  held  was  invulnerable  to  collateral  at- 
tack. The  case  is  clearly  illustrative  of  the  well  recog- 
nized distinction  between  those  facts  which  involve  juris- 
diction over  the  parties  and  subject-matter  and  those 
gwa5t-jurisdictional  facts,  without  the  allegation  of  which 
the  court  cannot  properly  proceed,  and  without  proof  of 
which  a  decree  should  not  be  made ;  absence  of  the  former 
renders  the  judgment  void  and  assailable  collaterally, 
but  the  existence  of  the  latter,  with  some  exceptions 
(Wagoner  v.  Wagoner,  287  Mo.  567),  cannot  be  inquired 
into  in  a  collateral  proceeding. 

In  accordance  with  the  rule  heretofore  stated,  with 
respect  to  the  judgments  of  other  jurisdictions,  the  judg- 
ment of  the  United  States  District  Court  in  question  was 
subject  to  challenge  in  this  cause  by  the  plaintiff  on  the 
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ground  that  the  institution  of  the  proceedings  in  that 
court,  which  culminated  in  the  judgment,  was  unauthor- 
ized by  him. 

II.    (1).    The  final  decree  discharging  the 

ship  contains  a  provision  absolving  the  proper 

railway   company,    after    its    return   to    the    ( 

of  liability  in  respect  to  all  claims 

Forertauing     the  receiver  not  filed  with   the  specii 

Litigation.      for  hearing  and  determination  on  or 

designated  date,  and  through  a  si] 

provision  the  court  attempts  to  retain  jurisd 

enforce  the  former  one.    The  decree  (prepared 

by  skillful  counsel)  was  artfully  drawn,  but  the 

with  which  it  dealt  was  not  a  whit  different  f 

described  in  Railway  v.  Johnson,  151  U.  S. 

102,  and  the  reasoning  of  the  Supreme  Court  in  1 

in  passing  upon  the  validity  and  effect  of  a  sii 

,  cree,  can  with  equal  propriety  be  applied  in  th 

*'In  this  connection  it  should  be  observed 
property  was  not  sold  but  merely  redelivered  to 
pany.  No  judgment  in  rem  was  entered ;  no  fun 
through  a  sale  in  foreclosure ;  the  earnings  far 
the  debts  during  the  temporary  management ;  a 
not  appear  that  either  in  reference  to  expenses 
in  the  administration  or  in  the  matter  of  claim 
on  controverted  priorities,  or  otherwise,  there  ^ 
equities  to  be  adjusted  which  required  the  fui 
ercise  of  jurisdiction.     .     .     . 

*  *  The  general  equity  jurisdiction  of  the  circ 
no  doubt  embraced  the  authority  to  hold  poss( 
the  property  and  to  determine  the  rights  of  all 
who  were  parties,  or  who  made  themselves  p£ 
the  proceedings  before  it;  and  if  the  property 
trated  had  gone  to  sale  and  a  fund  been  rea 
distributioij,  then,  upon  notice  appropriate 
ceedings  m  rem^  the  defendant  in  error  might  h 
bound  by  the  disposition  thereupon  made.     . 

''Certainly  the  preservation  of  general  equi 
diction  over  suits  instituted  against  receivers 
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leave  does  not,  in  promotion  of  the  ends  of  justice,  make 
it  competent  for  the  appointing  court  to  determine  the 
rights  of  persons  who  are  not  before  it  or  subject  to  its 
jurisdiction;  and  the  right  to  sue  without  resorting  to 
the  appointing  court  which  involves  the  right  to  obtain 
judgment,  cannot  be  assumed  to  have  been  rendered 
practically  valueless  by  this  further  provision  in  the  same 
section  of  the  statute  which  granted  if 

One  cannot  read  the  decree  without  coming  to  the 
conclusion  that  the  sole  purpose  of  inserting  therein  the 
provisions  above  referred  to  was  to  deprive  all  persons 
having  claims  against  the  receiver  of  the  right  to  sue 
on  them  in  the  state  courts,  if  they  so  elected;  in  any 
event  that  was  their  necessary  effect  and  they  could 
serve  no  other  purpose  whatever.  It  must  be  held,  there- 
fore, that  those  provisions  of  the  decree  are  not  binding 
on  respondent,  if  his  appearance  in  the  District  Court 
was  unauthorized.  [Smith  v.  Lumber  Co.,  200  Fed.  647; 
Railroad  v.  Hulbert,  205  Fed.  248;  Railway  v.  Bloom, 
164  U.  S.  636;  Gableman  v.  Railway,  179  U.  S.  335.] 

(2).  The  railway  company  contends  that  a  personal 
judgment  cannot  be  rendered  against  it.  This,  because 
the  alleged  wrong  causing  plaintiff's  injury  was  com- 
mitted by  the  receiver  while  he  was  operating 
Jue^ent.  *^^^  road,  and  under  the  final  decree  it  assumed 
and  became  bound  to  pay  only  such  claims 
against  the  receiver  as  were  filed  with  the  special  master 
and  established  in  accordance  with  its  terms.  All  of  this 
is  true,  but  it  does  not  dispose  of  the  company's  liability. 
The  record  evidence  shows  conclusively  that  the  receiver, 
out  of  the  earnings  of  the  roads  during  his  management, 
not  only  paid  current  operating  expenses,  but  applied 
to  permanent  improvements  of  the  property  sums  which 
in  the  aggregate  greatly  exceeded  the  amount  of  plain- 
tiff's claim.  The  claim,  if  valid,  was  payable  out  of  the 
earnings  in  the  receiver's  hands;  he,  instead,  put  them 
into  betterments  and  the  property  thus  enhanced  in 
value  was  returned  to  the  company.  Independently  of 
the  decree,  and  under  general  equitable  principles,  the 
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plaintiff  has  a  right  to  follow  the  fund  and  have  the  prop- 
erty into  which  it  has  gone  charged  with  the  payment  of 
his  claim,  when  established.  But  on  the  facts  conclusive- 
ly shown  by  the  record  no  right  or  advantage  would  ac- 
crue to  the  railway  company  by  compelling  the  plaintiff 
to  resort  to  such  an  equitable  proceeding.  Whether 
judgment  for  the  amount  of  his  claim  be  rendered  against 
it  generally,  or  whether  such  amount  be  made  merely 
a  charge  against  its  property,  cannot  make  the  slightest 
difference  to  the  company.  In  either  event  the  conse- 
quences to  it  would  be  precisely  the  same.  Under  such 
circumstances  the  rendition  of  a  personal  judgment  has 
been  held  not  to  be  improper.  [Railway  v.  Bloom, 
supra.] 

(3).  The  receiver's  demurrer  to  the  evidence  should 
have  been  sustained.  '*It  is  well  settled  law  that  suits 
against  a  receiver  are  in  effect  only  against  the  receiver- 
ship; he  being  regarded  as  in  the  nature  of  a 
as^Party.  corporation  sole.  Such  suits  are  against  the 
funds  in  his  hands.  His  contract,  misfeas- 
ances and  negligence  (apart  from  personal  misconduct 
or  personal  negligence)  are  oflBcial,  not  personal;  judg- 
ments against  him  are  payable  only  from  the  property 
or  money  in  his  hands,  and  his  discharge  as  receiver  ab- 
solutely puts  an  end  to  his  liability.''  [Smith  v.  Lumber 
Co.,  supra,  1.  c.  650,  and  cases  cited.]  Respondent  suggests 
that  the  continuance  of  the  receiver  as  a  party  defendant, 
notwithstanding  his  discharge,  is  proper  because  the  ef- 
fect and  validity  of  the  judgment  rendered  by  the  District 
Court  in  his  favor  and  against  plaintiff  is  at  issue.  If 
this  were  a  direct  action  to  set  aside  that  judgment  the 
position  might  be  tenable,  but  in  this  proceeding  the  judg- 
ment can  be  just  as  effectually  interposed  as  a  defense 
by  the  railway  company  on  the  one  hand  and  its  validity 
assailed  by  the  plaintiff  on  the  other  without  as  with  the 
receiver  being  a  party. 

III.    Appellants  finally  insist  that  the  court  should 
have  directed  a  verdict  in  their  favor  because  plaintiff's 
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evidence  shows  as  a  matter  of  law  that  his 
i^us^**^      negligence  was  the  proximate  cause  of  his 
injury. 

The  acts  of  negligence  on  which  plaintiff  relies  are 
the  violations  of  the  rules  of  the  company:    (1)    by  the 
operator  at  Olarksdale  in  giving  a  signal  which  not  only 
indicated  that  the  block  was  clear,  but  that  he  had  com- 
municated with  Piatt  River  and  that  a  stop  signal  against 
opposing  trains  was  displayed  there,  whereas,  not  hav- 
ing communicated  with  Piatt  River,   he  should  have 
given  plaintiff  a  caution  card  directing  him  to  proceed 
with  caution  and  expect  to  find  the  block  obstructed;  (2) 
by  the  operator  at  Piatt  River  in  giving  1-98  a  clearance 
card  in  which  it  was  stated  that  *'l-93  may  be  in  the 
block,''  whereas,  not  having  communicated  with  darks- 
dale,  he  should  have  stopped  1-98  and  given  it  a  caution 
card;  and  (3)  by  the  crew  of  1-98  in  leaving  Piatt  River 
ahead  of  its  schedule  and  then  proceeding  without  hav- 
ing their  train  under  control  when  they  were  warned 
that  1-93  might  be  in  the  block. 

Conceding  that  there  was  evidence  tending  to  estab- 
lish these  acts  of  omission  and  commission,  violative  of 
the  rules  on  the  part  of  the  signalmen  at  Clarksdale  and 
Piatt  River  and  the  train  crew  of  1-98,  the  appellants 
assert  that  such  acts,  singly  or  combined,  did  not  oper- 
ate as  the  proximate  cause  of  the  collision.  Their  argu- 
ment is  to  this  effect:  If  the  Clarksdale  operator  had 
communicated  with  Piatt  River,  he  would  have  displayed 
to  1-93  a  clear  signal  just  as  he  did  do,  because  the  block 
was  in  fact  clear;  the  plaintiff  was  not  misled  by  the 
signal  because  he  knew,  that,  notwithstanding  a  clear 
signal  was  displayed  at  his  end  of  the  block,  1-98,  if  on 
its  schedule,  would  enter  the  block  from  the  opposite 
direction  at  12 :30,  regardless  of  where  his  train  was,  and 
it  was  his  duty  to  keep  out  of  its  way ;  if  a  caution  card 
had  been  given  plaintiff  instead  of  the  clear  signal,  it 
would  have  added  nothing  by  way  of  information  or 
warning  with  respect  to  the  precautions  required  of  him 
by  the  rules,  because  he  knew  long  before  he  encountered 
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1-98  that  he  could  not  reach  the  end  of  the  block  ^rif\  o}aar 

the  main  line  by  12 :30  and  that  his  train  was  in 

danger  unless  he  took  measures  to  protect  it. 

time  1-98  approached  Piatt  River,  the  operator 

communicated  with  Clarksdale,  he  would  have  j 

a  clearance  card,  just  as  he  did,  except  that 

have  written  on  it  *^l-98  is  in  the  block"  instead 

be"  in  the  block;  and  with  a  card  in  either  fonr 

of  1-98  would  have  had  the  right  to  proceed 

block  jiist  as  they  did  on  the  assumption  that  1 

get  out  of  the  way  or  protect  itself.    Even  if 

Piatt  River  ahead  of  its  schedule,  according  t 

dence  most  favorable  to  plaintiff,  the  time  to  1 

of  which  the  schedule  was  anticipated  was  too 

1-93  to  have  reached  that  station  and  gotten  o 

ing  before  12 :30.    The  failure  of  the  Piatt  Rivei 

to  stop  1-98  and  give  it  a  caution  card  was  no 

in  the  situation,  because  the  block  was  not  ii 

structed,  except  by  1-93,  which  under  the  rules 

an  obstruction  to  a  superior  train.    The  cause  ( 

lision,  therefore,  was  the  failure  of  the  plainti 

his  train  out  of  the  way  of  a  superior  train  as 

required  him  to  do.    Knowing  that  he  had  onl 

utes  to  make  the  run  from  Clarksdale  to  Ph 

when  the  regular  schedule  required  30  minutes, 

either  have  not  entered  the  block,  or  else  ha 

a  train  order  to  meet  1-98  at  Stockbridge ;  and  a 

as  he  was  proceeding  toward  Piatt  River,  wl 

came  apparent  that  he  could  not  reach  the  e 

block  and  clear  the  main  line  before  12 :30,  he  sh 

taken  the  intermediate  siding,  or,  if  too  late  t 

have  protected  his  train  with  a  flag. 

Assuming  that  appellants  have  correctly 
the  rules,  still  there  were  questions  for  the  jur 
tiff's  train  was  about  six  hours  late  at  Clarksda 
the  right  to  make  up  time  whenever  he  could; 
evidence  tending  to  show  that  he  could  reason 
expected  to  make  the  run  of  eleven  miles  to  P 
in  18  or  20  minutes;  he  made  the  first  sever 
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Stockbridge  in  12  minutes  and  he  had  ten  minutes  to  com- 
plete the  run  of  something  less  than  four  miles  to  the 
switch  about  a  quarter  of  a  mile  east  of  Piatt  Ripw  sta- 
tion where  he  could  leave  the  main  line.  Under  all  the 
circumstances  it  was  for  the  jury  to  say  whether  he  was 
negligent,  either  in  leaving  Clarksdale  when  he  did,  or, 
having  done  so,  in  not  taking  the  siding  at  Stockbridge. 

Again,  the  jury  could  have  well  found  from  the  evi- 
dence that  the  crew  of  1-98  were  warned  before  they  left 
Piatt  River  station  that  1-93  might  be  in  the  block;  that 
they  knew  that  according  to  the  rules  1-93  could  not  take 
the  siding  at  Stockbridge  without  a  train  order ;  that  they 
also  knew  that  no  such  order  had  been  made  because,  if 
.  it  had  been,  a  copy  would  have  been  delivered  to  them  at 
St.  Joseph  or  Piatt  River;  that  under  such  circumstances 
it  was  their  duty  to  have  proceeded  with  their  train  under 
such  control  that  they  could  have  stopped  upon  coming  in 
view  of  1-93  or  its  flag  in  time  to  have  avoided  a  colli- 
sion; that  they  did  not  so  proceed,  but  on  the  contrary  left 
Piatt  River  ahead  of  their  schedule,  immediately  in- 
creased their  speed  after  leaving  that  station  and  ran 
around  a  curve,  where  only  a  short  stretch  of  track  just 
ahead  was  visible,  at  the  rate  of  thirty  miles  an  hour; 
that  in  so  doing  they  were  guilty  of  negligence  of  the 
grossest  character;  and  that  such  negligence  was  the 
proximate  cause  of  plaintiff's  injury. 

In  any  event  it  was  for  the  jury  to  determine  whether 
negligence  on  the  part  of  plaintiff,  or  on  the  part  of  the 
signalmen,  or  on  the  part  of  the  crew  of  1-98,  or  whether 
any  of  the  alleged  acts  of  negligence,  was  the  proximate 
cause  of  the  collision  and  the  resulting  injury. 

IV.     Appellants  complain  of  plaintiff's  instruction 

numbered  1  on  the  grounds :  first,  that  it  assumed  as  true 
all  the  matters  and  things  set  out  in  its  first 

]toJtroctio^  paragraph;  and,  second,  that  its  third  para- 
graph, being  wholly  disconnected  from  what 

precedes  it,  was  equivalent  to  a  peremptory  instruction 

to  the  jury  to  find  for  the  plaintiff. 
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1.  The  first  paragraph  is  a  sort  of  preamble  in  which 
is  consecutively  set  forth  the  uses  and  purposes  of  the 
manual  block  system,  the  performance  by  the  signalmen 
of  their  several  functions  and  the  rights  and  duties  of 
the  operators  of  trains  with  respect  to  entering  and  pass- 
ing through  a  block — ''under  the  rules  and  practices'*  of 
the  defendant  receiver.  Each  part  of  it  dealing  with  a 
separate  phase  of  operation  is  prefixed  with  an  ''if  you 
find"  or  "if  you  further  find,"  but  the  paragraph  ends 
with  a  period,  and  the  next  begins  with  "If,  therefore," 
apparently  assuming  that  all  the  things  previously  stated 
hypothetically  were  true,  or  at  least  that  the  jury  must 
necessarily  find  them  to  be  true.  Assuming  that  to  have 
been  the  effect  of  the  instruction,  was  it  for  that  reason 
error  to  have  given  it? 

A  great  deal  of  testimony  was  received  ostensibly 
for  the  purpose  of  showing  the  methods  of  operating 
trains  under  the  rules,  but  as  a  matter  of  fact  it  took  a 
much  wider  scope,  going  in  effect  to  the  meaning  of  the 
rules  themselves  as  understood  by  the  witnesses.  The 
rules  in  question,  however,  constituted  a  written  contract 
between  the  receiver  and  his  employees;  their  construc- 
tion, therefore,  devolved  exclusively  upon  the  court.  [3 
Labatt's  Master  and  Servant  (2  Ed.)  sec.  1121.]  And 
the  question  of  whether  Instruction  No.  1  was  erroneous 
in  the  respect  under  consideration  depends  largely  on 
whether  or  not  its  assumptions  are  in  harmony  with  the 
rules  correctly  construed. 

A  reading  of  the  rules  governing  the  manual  block 
system  used  by  the  receiver  makes  it  clear  that  the  es- 
sential and  controlling  protective  features  of  that  system 
were  provided  by  Rule  317  and  that  the  other  rules  dealt 
with  situations  that  are  more  or  less  incidental  or  excep- 
tional in  train  operation.  Rule  317  provides  for  both  op- 
posing and  following  movements.  According  to  its  pro- 
visions to  admit  a  train  to  a  block  the  signalman  must 
examine  the  block  record  and,  if  the  block  is  clear,  call 
the  next  station  in  advance  and  request  the  signalman 
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there  to  display  a  stop  signal;  the  latter  signalman,  if  the 
block  is  clear,  must  display  a  stop  signal  to  opposing 
trains  and  reply  that  the  stop  signal  is-displayed;  and  the 
Signalman  at  the  entrance  of  the  block  must  then  display 
the  signal  indicating  that  the  block  is  clear.  These  are 
the  clearly  prescribed  conditions  on  which  a  train  from 
either  direction  may  be  admitted  to  a  block;  and  a  clear 
signal  at  the  entrance  of  the  block  necessarily  implies 
that  all  of  the  conditions  have  been  met — that  not  only 
is  the  block  clear,  but  that  a  stop  signal  against  opposing 
trains  is  displayed  at  the  other  end.  Notwithstanding 
these  plain  and  explicit  provisions  of  Rule  317,  appellants 
contend  that  after  a  freight  train  has  been  admitted  to  a 
block  in  strict  conformity  with  their  requirements  a 
superior  train  of  the  same  class  may  enter  the  block 
from  the  opposite  direction  in  total  disregard  of  the  stop 
signal  displayed  there.  In  support  of  their  contention 
they  cite  rules  87,  88,  302  and  382.  Rules  87  and  88  in 
eflfect  declare  that  an  inferior  train  must  keep  out  of  the 
way  of  opposing  superior  trains;  Rule  302  says  that 
**  block  signals  control  the  use  of  blocks,  but  unless  other- 
wise provided,  do  not  supersede  the  superiority  of 
trains;''  and  Rule  382  provides  that  ^^a  superior  train 
(in  either  direction)  will  be  permitted  to  enter  the  block 
under  block  restrictions."  To  give  unrestrained  effect 
to  the  language  of  these  rules,  according  to  its  literal 
import,  is  to  nullify  Rule  317  and  destroy  the  essential 
features  of  the  manual  block  system.  Under  the  rules  as 
so  construed  the  system  affords  protection  to  passenger 
trains  only,  because  regular  time-table  freights  must  rely 
solely  on  the  schedules,  except  when  aided  by  a  train 
order,  and  extras  apparently  move  only  on  train  orders 
in  any  event.  Evidently  the  receiver  thought  when  he 
adopted  these  rules  that  each  of  them  could  be  given  ef- 
fect without  violating  any  of  the  others;  they  should, 
therefore,  be  so  construed,  if  possible. 

Rules  87  and  88  were  general  rules  applicable  over 
the  entire  Rock  Island  System — both  where  block  sys- 
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terns  were  in  use  and  where  they  were  not.  They  em- 
bodied what  has  been  called  a  fundamental  p] 
railroad  operation,  and  by  Rule  302  the  prineip 
ognized  and  retained  as  a  continuing  one  unde 
ual  block  system.  But  if  its  application,  as  d 
rules  87  and  88,  was  in  no  way  modified  or  res 
the  adoption  of  the  block  system,  of  what  aval 
system?  What  additional  measures  of  safety  d 
to  the  dangerous  service.  It  seems  more  rea 
construe  Rule  302  as  meaning  that  block  signs 
the  use  of  blocks  absolutely,  in  the  sense  that  sr 
cannot  be  ignored  and  rights  accepted  under 
not  be  disregarded,  but  that  train  operatives  in 
the  use  of  blocks  under  the  signals  must  do  sc 
regard  to  the  rights  of  superior  trains.  In  otl 
when  a  signal  is  displayed  to  an  inferior  train 
that  the  block  in  advance  is  clear,  such  train  n 
the  block,  and,  having  done  so,  it  will  be  protc 
opposing  trains  by  the  stop  signal  displayed  a1 
end  until  it  reaches  that  point,  but  an  infe 
should  not  accept  a  block  when,  by  doing  so, 
croach  upon  the  time  of  a  superior  train.  U 
318  a  freight  train  may  be  permitted  to  follo\^ 
train  into  a  block  with  a  *^  block  restriction  ca 
language  of  Rule  382  that  * '  a  train  accepting  j 
proceed  to  the  next  block  station  on  its  schedul 
and  failing  to  do  so,  must  take  an  intermediate 
pi-otect  itself  as  prescribed  by  Rule  99,''  wh( 
connection  with  318  and  other  rules,  must  be 
as  providing  protection  against  following  tr 
In  front,  a  train  is  not  only  protected  by  the  s 
displayed  at  the  block  station  in  advance,  but  v 
381  no  other  train  is  permitted  to  meet  or  pai 
intermediate  siding  without  a  train  order.  Th 
tence  in  Rule  382,  *'a  superior  train  (in  either 
will  be  permitted  to  enter  the  block  under  bio 
tions,"  evidently  means  that  a  superior  train  v 
mitted  to  enter  a  block  occupied  by  an  inferio 


Digitized  by 


Google 


558  SUPREME  COURT  OF  MISSOURI, 

Stuart  V.  Dickinson. 

going  in  the  same  direction,  with  a  caution  card;  and  if 
coming  from  the  opposite  direction,  under  a  train  order 
to  both  to  meet  or  pass  at  an  intermediate  siding.  This 
construction  of  the  rules  just  mentioned  seems  more  rea- 
sonable than  the  one  contended  for  by  appellants,  in  view 
of  the  ends  sought  to  be  attained  by  the  rules  as  a  whole, 
namely,  the  safety  of  those  engaged  in  operating  trains 
and  expedition  in  the  handling  of  traffic.  But  if  those 
rules  are  fairly  subject  to  either  of  the  two  constructions, 
under  the  circumstances  of  this  case,  the  one  most  favor- 
able to  the  plaintiff  should  be  adopted,  because  it  was  the 
duty  of  the  receiver  to  have  made  and  enforced  rules 
sufficiently  clear  and  specific  as  to  be  capable  of  being 
intelligently  understood  and  obeyed  by  his  employees. 
[3  Labatt's  Master  &  Servant  (2  Ed.)  1122.] 

Returning  to  plaintiff's  instruction  number  1,  we 
find  that  it  assumed  in  effect  that  the  manual  block  sys- 
tem was  in  use  by  the  receiver  (the  case  was  tried  on  that 
theory  by  both  sides),  and  that  it  was  the  duty  of  the 
signalmen  and  train  operators  to  discharge  their  several 
functions  thereunder  in  accordance  with  the  provisions 
of  the  rules  as  we  have  construed  them.  These  assump- 
tions did  not  render  the  instruction  erroneous. 

2.  The  third  paragraph  of  the  instruction  told  the 
jury,  in  effect,  that  if  they  found  that  the  property  of 
the  railway  company  was  returned  to  it  by  the  receiver 
without  sale  or  foreclosure,  with  improvements  and  bet- 
terments exceeding  in  value  $75,000,  they  should  return 
a  verdict  for  the  plaintiff.  There  is  no  reference  in  this 
paragraph  to  anything  that  precedes  it,  nor  is  there  any 
reference  any  where  in  the  preceding  paragraphs  to  it. 
In  both  form  and  contents  it  is  wholly  disconnected  with 
anything  that  precedes  or  follows  it.  The  first  and 
second  paragraphs  purported  to  be,  within  themselves,  a 
complete  instruction;  they  submitted  to  the  jury  a  state 
of  facts,  which,  if  found  by  them,  authorized  a  verdict 
*4n  favor  of  the  plaintiff.''  The  third  paragraph  with- 
out reference  to  them  submitted  another  and  wholly  in- 
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dependent  state  of  facts  and  told  the  jury  that  i 
found  them,  without  anything  more,  they  should  fi 
verdict  against  both  defendants  and  in  favor  of  the 
tiff."  The  facts  submitted  in  the  last  paragrapl 
not  controverted;  the  direction  to  return  a  verdi 
plaintiff  if  they  were  found  was,  therefore,  tantamc 
a  peremptory  instruction.  It  was  no  doubt  the  int 
of  counsel  in  preparing  the  instruction  that  it  shoul 
vey  to  the  jury  the  direction,  that  if  they  found  th 
under  the  first  and  second  paragraphs  they  should 
a  verdict  for  plantiff  against  the  defendant  receive 
if,  in  addition  to  that  finding,  they  also  found  tin 
specified  in  the  last  paragraph,  they  should  return 
diet  for  plaintiff  against  both  defendants.  But  we  « 
able  to  reach  the  conclusion  that  the  jury  necessai 
even  probably,  understood  that  they  were  requi 
find  for  plaintiff  under  the  first  and  second  paragra 
the  instruction  before  they  could  find  for  him  und 
third,  in  the  face  of  the  plain  import  of  the  langii 
the  latter.  With  reluctance,  we  feel  constrained  t 
that  the  third  paragraph  of  the  instruction  was  s 
leading,  if  nothing  more,  as  to  necessitate  a  reve 
the  judgment. 

Some  other  questions  are  raised  by  appellar 
they  are  not  deemed  of  sufficient  merit  to  justify  € 
ing  for  their  consideration  an  opinion  already  too 

For  the  error  noted  the  judgment  is  reversed  a 
cause  remanded.    Small,  C,  concurs ;  Brown,  C,  t 

PER  CURIAM :— The  foregoing  opinion  of  Ra 
C,  is  adopted  as  the  opinion  of  the  court.  Ja^t 
Blair,  C.  J.,  Graves,  Highee  and  D.  E.  Blair,  ^JJ.,  c 
Elder,  J.,  concurs  in  the  result;  Walker  and  Wo 
J  J.,  dissent. 
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THE    STATE    ex    rel.    ARTHUR    V.    LASHLY    v 
CHARLES  U.  BECKER,  Secretary  of  State. 

In  Banc,  December  7,  1921.* 

1.  OBIOINAL  PBOOEEDINa:  Things  Considered.  An  original  pro- 
ceeding in  mandamus  involving  practically  the  whole  organic  law 
of  the  State  calls  for  all  legal  information  possessed  by  either 
court  or  counsel,  and  if  necessary  to  a  right  conclusion  the  court 
will  consider  points  outside  of  the  briefs. 

2.  SENATORIAL  DISTRICTS:  Legislative  Action.  A  division  of 
the  State  into  senatorial  districts  by  the  Governor,  Secretary  of 
State  and  Attorney-General  is  an  act  legislative  in  its  character, 
made  so  by  the  Constitution,  which  first  grants  the  power  to  the 
General  Assembly,  and  upon  its  failure  or  refusal  to  act  grants  the 
same  power  to  these  three  state  officials,  who  but  for  such  gr^nt 
would  possess  no  legislative  duties  or  functions.  [Following  State 
ex  rel.  Barrett  v.  Hitchcock,  241  Mo.  433.] 

3.  :  Power  of  Executive  Officers  Since  Initiative  Amendment: 

Stare  Decisis.  The  question  involved  in  this  case,  namely,  the 
power  of  the  Governor,  Secretary  of  State  and  Attorney-General, 
in  view  of  the  initiative-artd-referendum  amendment  of  the  Con- 
stitution, to  divitde  the  State  into  senatorial  districts  upon  the  re- 
fusal or  failure  of  the  General  Assembly  to  do  so,  has  never  been 
before  the  Supreme  Court  for  decision,  nor  can  the  case  of  State 

•ex  rel.  Halliburton  v.  Boach^  230  Mo.  408,  nor  the  case  of  State 
ex  rel.  v.  Patterson,  229  Mo.  373,  be  held  to  be  stare  decisis  of 
the  question,  for  it  was  not  involved  in  the  questions  decided 
by  those  cases,  and  besides  it  is  doubtful  if  the  Halliburton  case 
has  any  further  binding  force  in  view  of  the  later  decision  in  State 
ex  rel.  Stokes  v.  Roach,  190  S.  W.  1.  c.  279.  In  the  Halliburton 
case  the  question  decided  was  that  an  initiative  petition  demand- 
ing that  an  amendment  to  the  Constitution  dividing  the  State  into 
senatorial  districts  be  submitted  to  the  people  for  their  approval 
or  rejection  does  not  in  fact  ask  for  an  amendment  to  the  Con- 
stitution, but  for  a  statutory  enactment  by  popular  vote,  and  that 
a  temporary   statute  could  not  be  enacted  under  the  guise   of  a 


•NOTE: — Majority  opinion  by  Graves,  J.,  and  separate  opinion  by 
Eld^r,  J.,  filed  December  3,  1921;  motion  for  rehearing  filed  December 
6th;  motion  overruled  December  7th;  dissenting  opinion  by  David  £. 
Blair,  J.,  filed  December  8th;  dissenting  opinion  by  Higbee,  J.,  filed 
December  9th;  concurring  opinion,  in  response,  by  James  T.  Blair,  C.  J., 
filed  December  16,  1921. 
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constitutional  amendment;  and  the  question  whether  the  e 
grant  of  power  to  said  three  executive  oflScers  to  redi 
State  senatorially  upon  the  failure  of  the  General  Asi 
do  so  had  been  withdrawn  by  the  initiative-and-referendu 
ment  of  1908  was  not  an  issue,  and  consequently  could 
been  decided. 

Held,  by  ELDER,  J.,  in  a  separate  opinion,  and  by   £ 
BLAIB  and  HIGBEE,  JJ.,  in  separate  dissenting  opii 
it  was  squarely  decided  in  the  Halliburton  case  that 
to   redistrict   the    State   into   senatorial   districts   wa 
by  Section  7  of  Article  IV  of  the  Constitution,  specii 
exclusively  delegated  in  the  first  instance  to  the  G< 
sembly,  and,  in  the  event  of  its  failure  to  perform 
to  the  Governor,  Secretary  of  State  and  Attorney-Ge 
that  this  power  being  still  specifically  so  delegated 
withdrawn    by   the    initiative-and-referendum    amen 
1908,    nor    its    exercise    changed,    modified    or    affecte 
adoption  of  said  amendment,  and  that  it  could  not 
be  exercised  by  any  authority  other  than  those  to 
had  thus  been  delegated  by  said  Section  7. 
Held,  by  JAMES  T.  BLAIR,  C.  J.,  in  response,  that  the  la 
a   former   decision   is   to   be    construed   with   referen 
circumstances  of  the  particular  case  and  the  questio 
under  consideration  and  decided;  that  the  language, 
and  illustrations  used  by  a  judge  in  his  opinion  are 
terpreted  in  the  light  of  the  facts  and  issues  held  in 
in  the  concrete  case,  and  that  general  language  cam 
chanically  or  automatically  applied  to  different  issue 
ferent  facts  in  another   case;   that  the  question   wl 
conditional   grant   of   legislative   power   to   the   Gov€ 
retary  of  State  and  Attorney-General  to  divide  the 
senatorial    districts   was   withdrawn    by   the   initiati 
erendum  amendment  was  no*t  an  issue  in  the  Hallibi 
as  is  shown  by  the  clear  statement  in  the  opinion 
the  two  questions  up  for  decision;   that  the  real  qi 
cided  by  that  case  was  that  the  amendment  gave 
no   power   by   initiative   petition    to    propose    a    con 
amendment   which   the    Legislature    could   not   have 
and  that  the  decision  of  this  question  was  in  no  wise  i 
the  question  whether  the  power  of  the  three  execut 
remained  or  had  been  abrogated. 

4.   OONStit u TION :  Amendment:  Inconsistency.    An  amen 
prevail  over  an  inconsistent  provision  in  the  original  c< 
and  its  operation  or  effect  cannot  be  controlled  or  limite 
constitutional  provisions  in  conflict  with  it. 
290  Mo— 36 
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5.  :  :  Construction.  A  fair  interpretation  of  the  lan- 
guage used,  having  in  view  the  fundamental  purpose  to  ascertain 
and  give  effect  to  the  intention  of  the  framers  of  the  Constitutioui 
including  the  amendment,  if  such  there  has  been,  is  a  rule  of  con- 
struction. The  construction  should  not  be  technical,  strict  or  liberal^ 
but  a  fair  interpretation,  having  in  full  view  the  intent  of  the 
framers. 

6.  :  Amendment  of  1008:  Atannllmmt  of  Other  ProvlsloiiB:  San- 
atoria! Districts:  Construction:  Bepeal  By  Implication.  The  initia- 
tive-and-referendum  amendment  of  1908  of  the  Constitution  prac- 
tically wiped  out  Section  36  of  Article  IV,  giving  to  the  General 
Assembly  power  over  emergency  clauses,  and  the  word  "only*'  in 
Section  1  of  Article  XV  declaring  that  **this  Constitution  may  be 
amended  and  revised  only  in  pursuance  of  the  provisions  of  this 
chapter,"  and  the  proviso  or^  last  clause  of  Section  7  of  Article 
IV,  declaring  that  "if  at  any  time,  or  from  any  cause,  the  General 
Assembly  shall  fail  or  refuse  to  district  the  State  for  senators,  as 
required  by  this  section,  it  shall  be  the  duty  of  the  Governor,  Sec- 
retary of  State  and  Attorney-General,  within  thirty  days  after 
the  adjournment  of  the  General  Assembly  on  which  such  duty 
devolved,  to  perform  such  duty;"  and  all  le^slative  power  was  by 
said  amendment  vested  in  the  General  Assembly,  with  the  reserved 
power  in  the  people  to  propose  laws  and  amendments  to  the  Con- 
stitution, and  to  enact  or  reject  the  same  at  the  polls,  and  by  refer- 
endum to  approve  or  reject  at  the  polls  any  act  of  the  General 
Assembly. 

Held,  by  ELDER,  DAVID  E.  BLAIR  and  HIGBEE,  JJ.,  dissenting, 
in  separate  opinions,  that  if  so  much  of  said  Section  7  as  em- 
powers the  Governor,  Secretary  of  State  and  Attorney -General 
to  divide  the  State  into  senatorial  districts,  upon  the  failure 
of  the  General  Assembly  to  do  so,  was  repealed  by  said  amend- 
ment, it  was  repealed  by  implication;  that  it  is  a  cardinal  rule 
of  both  constitutional  and  statutory  construction  that  repeal 
by  implication  is  not  favored;  that  to  establish  a  repeal  the 
said  amendment  and  said  provision  in  Section  7  must  be  plain- 
ly and  irreconcilably  repugpaant  to  each  other;  that  there  is  no 
such  repugnancy;  that  said  amendment  spent  its  force  on  the 
provisions  for  the  initiative  and  referendum,  and  did  not  ex- 
pressly or  by  intendment,  re-invest,  or  change  or  alter  the  in- 
vestment of,  legislative  power;  that  said  amendment  was  in- 
tended and  designed  to  afford  the  people  (a)  a  means  of  enact- 
ing desired  legislation  which  the  General  Assembly  would  not 
enact,  and  (b)  to  override  an  objectional  "act  of  the  legis- 
lative assembly,"  to  which  the  referendum  alone  applies;  and 
that  said  amendment  should  not  be  extended  by  construction 
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to  embrace  a  withdrawal  from  said  executive  officers  of  the 
conditional  ^rant  of  power  with  which  they  had  been  previously 
invested. 

7.  :   :   Restrictions  Upon  Legislattve  Power.     The  sub- 


ject of  the  initiative-and-referendum  amendment  of  1908  was  the 
grant  of  legislative  power,  not  restrictions  upon  legislative  action. 
It  did  not  deal  with  restrictions  upon  the  right,  power  or  authority 
of  the  General  Assembly,  but  it  embraced  its  acts  of  omission  and 
commission.  The  Bill  of  Bights  withholds  certain  subjects  from 
legislative  actioh,  and  there  are  reservations  or  restrictions  upon 
legislative  action  found  in  other  articles,  none  of  which  are  im- 
paired by  the  amendment;  it  withdrew  no  legislative  power;  it 
simply  centralized  the  legislative  power  or  authority  in  the  Gen- 
eral Assembly,  excluding  its  exercise  by  other  independent  depart- 
ment or  officers  of  the  government,  and  reserving  the  right  to 
refer,  if  the  General  Assembly  acted,  and  to  initiate,  if  it  did  not 
act.  The  "legislative  authority"  mentioned  in  the  amendment 
must  be  construed  as  meaning  such  legislative  power  or  authority 
as  was  not  reserved  or  restricted  by  the  amendment  itself  and  by 
such  provisions  of  th^  existing  Constitution  as  are  not  in  conflict 
with  it.  The  purpose  of  the  amendment  was  to  secure  to  the 
people  the  rights  of  referendum  and  initiative  upon  all  legislative 
subjects,  and  things  reserved  to  them  or  restricted  by  them  are 
not  legislative  subjects. 

Held,  by  ELDER,  J.,  in  a  separate  opinion,  and  by  DAVID  E. 
BLAIR  and  HIGBEE,  JJ.,  in  separate  dissenting  opinions,  that 
if  said  amendment  withdrew  all  legiclative  power  from  t'lC 
General  Assembly  and  re-invested  it  in  a  legislative  assembly, 
subject  to  the.  right  of  popular  referendum  and  initiative,  it 
struck  out  of  the  Constitution  all  limitations  and  restrictions 
upon  the  authority  of  the  Legislature,  and  withdrew  all  prior 
constitutional  grants  of  legislative  authority  to  cities  and 
agencies  other  than  the  General  Assembly,  and  all  prior  dele- 
gation of  legislative  power  made  by  the  General  Assembly  it- 
self; that  such  conclusion  and  revolutionary  result  is  com- 
pelled, if  the  amendment  withdrew  the  conditional  grant  of 
legislative  power  to  the  three  executive  officers  to  divide  the 
State  into  senatorial  districts  theretofore  invested  in  them  by 
Section  7;  that  all  the  amendment  attempted  or  accomplished 
was  a  reservation  of  power  to  require  approval  by  the  people 
of  certain  enactments  of  the  General  Assembly,  and  to  initiate 
and  enact  laws  that  the  General  Assembly  might  fail  to  pass 
and  to  amend  the  Constitution;  and,  hence,  restrictions  and 
limitations  upon  and  grants  of  legislative  power  provided  else- 
where in  the  Constitution  were  not  affected,  and  the  grant  to 
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the  three  executive  officers  to  divide  the  State  into  senatorial 
districts  upon  the  failure  of  the  Legislature  to  do  so  was  not 
therefore  withdrawn  or  affected  by  it. 
Held,  by  JAMP^S  T.  BLAIR,  C.  J.,  concurring,  that  unless  it  be  true 
that  the  power  exercised  by  a  city  council  in  enacting  ordi- 
nances, and  the  delegated  power  exercised  by  a  legislative 
agent,  such  as  the  Public  Service  Commission,  is  a  part  of  the 
legislative  power  in  a  constitutional  sense,  the  delegations  of 
power  to  municipal  corporations  and  legislative  agents  are  not 
invalid  or  unconstitutional;  that  there  is  ^o  conflict  between, 
that  clause  of  the  amendment  which  declares  that  ''the  legis- 
lative authority  of  the  State  shall  be  vested  in 'a  legislative  as- 
sembly'* and  the  authority  conferred  by  the  General  Assembly 
upon  a  city  council  to  enact  ordinances  for  the  city,  for  the 
conferring  of  such  authority  upon  cities  is  not  a  delegation  of 
the  law-making  power  of  the  government;  that  the  General 
Assembly  cannot  delegate  its  law-making  power  or  its  legis- 
lative authority,  but  the  city's  authority  "to  enact  ordinances 
is  not  an  exercise  of  legislative  power  in  the  constitutional 
sense;  the  power  to  authorize  municipalities  to  act  in  matters 
of  local  concern,  and  the  power  to  Establish  a  public  service 
commission  or  other  board  for  the  better  administration  of  the 
law  regulating  public  utilities,  are  consistent  parts  of  ''the 
legislative  authority"  expressed  in  the  amendment,  but  it  no 
more  repeals  or  affects  those  powers,  or  acts  passed  in  pur- 
suance to  them,  than  it  repeals  or  affects  acts  passed  under  any 
other  part  of  the  legislative  power  as  it  existed  under  the 
Constitution  at  the  time  the  amendment  was  adopted;  that  the 
amendment  invested  all  legislative  power  in  the  General  As- 
sembly, subject  to  referendum  and  initiative,  but  it  did  not 
affect  any  existing  constitutional  restrictions  or  reservations;  that 
by  declaring  that  "the  legislative  authority  of  the  State  shall 
be  vested  in  a  Icysfislative  assembly,"  subject  to  the  right  of 
the  initiative  and  referendum,  the  amendment  withdrew  from 
the  three  executive  officers  the  legislative  power  to  form  sena- 
torial districts,  but  it  did  not  thereby  withdraw,  or  destroy 
or  affect  existing  restrictions  upon  the  legislative  power  of 
the  General  Assembly. 

8.  :  :  Veto  Power  of  (Jovemor.     The  initiative-and-ref- 

erendum  amendment  of  the  Constitution  did  not  destroy  the  veto 
power  of  the  Governor.  Whether  the  veto  power  be  considered  as 
legislative  or  executive,  the  amendment  confines  legislative  action 
in  a  single  forum,  so  that  the  people  would  have  the  full  power  of 
initiative  and  referendum,  and  this  single  forum  includes  all  of- 
ficers whose  acts  are  required  to  complete  or  defeat  a  law;  if  the 
Governor  is  a  part  of  the  legislative  power,  it  includes  him;  if  he 
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is  not,  his  veto  power  is  preserved  by  the  amendment  itself,  which 

declares  that  **the  veto  power  of  the  Governor  shall*  not  extend  to 

measures  referred  to  the  people."    If  an  act  passed  by  the  General 

Assembly  is  vetoed  by  the  Governor,  it  can  still  be  referred  to  the 

people,  if  again  passed  by   the   General  Assemb] 

veto,  but  if  referred  to  and  approved  by  the  peop 

veto  it;  as  to  laws  enacted  by  the  initiative  proc( 

cannot  be  exercised.  . 

Held,  by  DAVID  E.  BLAIR  and  HIGBEE,  JJ.,  i 

ing  opinions,  that  said  amendment  did  not  coi 

lative  power  in  a  single  forum,  but  left  such 

to  the  right  of  referendum  and  initiative,  whe 

ly  existed. 

P    : :  All  liCgislatlve  Authority:  Sentt^o 

amendment  of  1908  in  declaring  that  "the  lej 
of  the  State  shall  be  vested  in  a  legislative  assei 
a  senate  and  a  house  of  representatives,"  follow 
reserving  to  the  people  the  right  to  refer  legisl 
initiate  laws,  vested, in  one  single  forum  all  leg 
and  took  away  from  the  three  executive  officei 
grant  of  legislative  power  to  divide  the  State  i: 
tricts.  [ELDER,  DAVID  E.  BLAIR  and  HIGBE 
in  separate  opinions.] 

10.  : :  Investment  of  Legislative  Power: 

to  Executive  Officers  Withdrawn.  The  initiati 
amendment  of  1908  declaring  that  **the  legislativ 
State  shall  be  vested  in  a  legislative  assembly,  c( 
ate  and  a  house  of  representatives,"  and  reserv 
both  the  right  to  refer  and  to  initiate,  precl'ud 
that  any  portion  of  legislative  authority  belon 
annulled  the  conditional  grant  of  legislative 
vested  in  the  Governor,  Secretary  of  State  and  A 
divide  the  State  into  senatorial  districts  upon 
fusal  of  the  General  Assembly  to  do  so.  It  gi 
the  right  to  initiate  legislation  dividing  the  Sti 
tricts,  and  it  gave  the  right  to  have  referred  to 
the  General  Assembly  making  sucli  division,  and 
from  these  three  executive  officers  the  condition 
lative  power  theretofore  vested  in  them.  [EL 
BLAIR  and  HIGBEE,  JJ.,  dissenting,  in  separat 

11.  :  Formation  of  Senatorial  Districts:  Act  o 

If  it  be  conceded  that  the  Act  of  1901  by  which 
retary  of  State  and  Attorney-General  divided  thi 
t'orial  districts  was  invalid,  that  concession  doe 
spondent  who  does  not   attack   the   validity  of 
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by  which  the  same  counties  were  placed  in  the  senatorial  district 
in  which  relator  resides  as  were  placed  therein  by  the  said  Act 
of  1901  and  have  ever  since  constituted  said  district;  for  if  it  be 
conceded  that  the  division  made  by  the  three  executive  of&cers  in 
1901  was  invalid,  respondent  would  be  relegated  to  the  division 
made  in  1891,  which  is  not  questioned. 

12.  :  :  : :  Timely  Attack:  Laches.  The  di- 
vision of  the  State  into  senatorial  districts  in  1901  by  the  three 
executive  officjers  having  remained  unchallenged  for  more  than 
twenty  years,  and  being  in  its  nature  largely  political  and  ad- 
ministrative and  involving  no  individual  rights  other  than  pertain 
to  the  whole  electorate,  and  to  hold  it  invalid  would  result  in  the 
utmost  confusion,  a  litigant  will  not  be  heard  at  this  late  date  to 
question  its  validity.  In  such  case  the  question  whether  laches  can 
give  validity,  to  a  void  act  will  not  be  decided,  but  the  act  being 
purely  administrative  or  political,  individuals  who  have  seen  it  in 
operation  and  unchallenged  for  a  long  series  of  years  will  not  be 
heard  to  question  its  validity. 

Mandamus. 

Writ  granted. 

Wilfley,  Williams,  Mclntyre,  Uensley  S  Nelson,  A. 
T,  Dumm,  Henry  L.  Jost,  John  T,  Barker,  T.  R.  R.  Ely, 
Wayne  Ely  and  John  L  Williamson  for  relator. 

(1)  Section  7  of  Article  4  of  the  Missouri  Constitu- 
tion is  repealed  by  Section  57  of  Article  4,  and  the 
redistricting  by  the  Governor,  the  Secretary  of  State 
and  Attorney-General  is  void,  8  Cyc.  749;  People  v. 
Angle,  109  N.  Y.  564, 17  N.  E.  413;  12  Corpus  Juris,  724; 
Board  v.  County,  58  Fla.  391,  50  So.  574;  36  Cyc  1073; 
Pool  V.  Brown,  98  Mo.  675 ;  Maxwell  v.  Dow,  176  U.  S. 
602;  State  ex  rel.  v.  Hitchcock,  241  Mo.  433;  State  ex 
rel.  Westhues  v.  Sullivan,  224  S.  W.  327;  Sears  v.  Mult- 
nomah  Co.,  49  Ore.  43 ;  Arksansas  Tax  Comm.  v.  Moore, 
103  Ark.  53 ;  In  re  Interrogatories  by  Governor,  181  Pac. 
(Colo.)  197.  (2)  This  attempt  at  redistricting  is  so  un- 
fair, both  as  to  equality  of  population  and  compactness  of 
territory,  as  to  make  it  void.    State  ex  jrel.  v.  Hitchcock, 
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241  Mo.  433;  Sees.  5,  6,  9,  Art.  4,  Mo.  Constitution;  36 
Cyc.  846-848;  Donovan  v.  Comrs.,  225  Mass.  55,  2  L. 
R.  A.  1344;  State  ex  rel.  v.  Cunningham,  81  Wis.  440, 
15  L.  R.  A.  561;  Denny  v.  State,  144  Ind.  403,  31  L.  R. 
A.  726 ;  People  v.  Thompson,  155  111.  451 ;  Brooks  v.  State, 
162  Ind.  568;  Ragland  v.  Anderson,  125  Ky.  141,  100  S. 
W.  865;  Atty.  Gten.  v.  Comrs.,  224  Mass.  598;  Giddings  v. 
Blacker,  93  Mich.  1,  16  L.  R.  A.  402 ;  Williams  v.  State, 
145  Mich.  447;  Stevens  v.  State,  181  Mich.  199;  State 
ex  rel.  v.  Stoddard,  25  Nev.  452,  51  L.  R.  A.  229;  Baird 
V.  County,  138  N.  Y.  95,  20  L.  R.  A.  81 ;  Re  Timmerman, 
100  N.  Y.  Supp.  57;  Moore  v.  New  York,  160  N.  Y. 
Supp.  471;  Williams  v.  Woods,  162  S.  W.  1031;  State 
ex  rel.  v.  Cunningham,  83  Wis.  90,  17  L.  R.  A.  145; 
Re  Dolling,  219  N.  Y.  44;  Sherrill  v.  O'Brien,  188  N.  Y. 
185 ;  Re  Livingston,  160  N.  Y.  Supp.  462.  (3)  Respond- 
ent is  estopped  to  question  the  validity  of  the  apportion- 
ment of  1901.  Adams  v.  Bosworth,  126  Ky.  61 ;  Ragland 
V.  Anderson,  125  Ky.  141;  In  re  Reynolds,  202  N.  Y. 
439;  State  ex  rel.  v.  Howell,  92  Wash.  540. 

Jesse  W.  Barrett,  Attorney-General,  and  Merrill  E. 
Otis,  Assistant  Attorney-General,  for  respondent. 

(1)  The  initiative-and-referendum  amendment  did 
not  repeal  Section  7  of  Article  IV  of  the  Constitution. 
State  ex  rel.  Halliburton  v.  Roach,  230  Mo.  408.  (2) 
Repeatedly  since  the  adoption  of  the  initiative-and-refer- 
endum amendment  the  Supreme  Court  has  recognized 
that  Section  7  of  Article  IV  is  still  in  force.  State  ex  rel. 
Halliburton  v.  Roach,  230  Mo.  408;  State  ex  rel.  v.  Hitch- 
cock, 241  Mo.  457;  State  ex  rel.  v.  Patterson,  229  Mo.  388. 
(3)  To  say,  as  relator  does,  that  the  initiative-and-refer- 
endum amendment  removed  from  the  Constitution  all 
limitations  on  and  exceptions  to  the  legislative  authority 
of  the  General  Assembly  leads  to  an  absurdity,  namely, 
the  elimination  from  the  Constitution  of  the  multitude 
of  important  limitations  on  the  power  of  the  Legisla- 
ture, including  the  thirty-three  set  out  in  Section  53  of 
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Article  IV,  and  the  Qovernor's  veto  power,  which  is  an 
essential  part  of  the  legislative  authority  of  the  State. 
(4)  The  initiative-and-referendum  amendment  must  be 
_  _  1  -^  ^YxQ^  light  of  the  great  rules  of  constitutional  and 
>Tj  construction:  (a)  All  parts  of  the  Constitu- 
te to  be  read  together;  (b)  when  of  two  possible 
ictions  of  a  particular  provision  one  is  in  har- 
with  and  the  other  repugnant  to  another  provi- 
lealing  with  the  same  subject,  the  first  must  be 
d;  (c)  the  presumption  is  against  repeal  by  im- 
on.  When  so  read,  the  language  of  the  amendment 
J  legislative  authority  of  the  state" — can  only  be 
lied  to  mean  the  legislative  authority  as  elsewhere 
Constitution  delegated  to  the  General  Assembly, 
t  to  all  the  limitations  and  exceptions  in  the  Con- 
Dn  stated.  (5)  If  there  is  a  doubt  as  to  whether 
aendment  repeals  Section  7  of  Article  IV  (and 
t  that  such  a  doubt  exists  appears  from  the  deci- 
the  Supreme  Court  and  the  numerous  declarations 
judges  thereof  that  Section  7  of  Article  IV  was 
pealed  by  the  amendment),  then  we  may  look  to 
story  of  the  amendment  to  ascertain  the  actual 
of  the  people  in  adopting  it.  That  history  shows 
le  repeal  of  Section  7  of  Article  IV  was  never  con- 
ited  or  suggested.  (6)  The  redistricting  of  1921, 
a  legislative  act,  is  presumed  to  be  constitutional, 
^he  redistricting  of  1921,  both  as  to  compactness 
juality  of  population  is  greatly  superior  to  those 
1,  1891,  1901  and  the  1911  attempted  redistrict- 
rhe  fact  that  a  redistricting  is  superior  to  any 
efore  laid  out  by  reasonable  men  shows  that  it 
east  a  reasonable  approach  to  the  standards  fixed 
Constitution.  (8)  The  redistricting  of  1921,  both 
lompactness  and  equality  of  population,  is  greatly 
or  to  that  of  the  Constitution  of  1875  itself  as  that 
'icting  appears  in  Section  11  of  Article  IV.  That 
'icting  is  a  proper  measuring  rod.  That  redistrict- 
ist  be  presumed  to  have  satisfied  the  constitutional 
irds.    A  fortiori  a  better  redistricting  is  constitu- 
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tional.     (9)     The  redistricting  of  1921  is  the  bc^ 
can  be  made.    The  districts  thereof  are  as  near 
pact  and  equal  in  population  as  may  be.     (10) 
aside  the  1921  redistricting  is  to  continue  that  ( 
which  grossly  departs  from  the  constitutional  sta 
The  Supreme  Court  will  not  exercise  jurisdictio 
that  is  the  inevitable  result.    State  ex  rel.  v.  Hil 
241  Mo.  516.    (11)     As  a  necessary  element  in  hi 
of  action  relator  alleges  the  validity  of  the  190 
tricting.    The  return  puts  that  in  issue.    The  1 
districting  patently  departs  from  the  constituti( 
quirements.    In  no  event,  therefore,  is  relator 
to  a  mandamus. 

Jesse  W.  Barrett,  Attorney-Gqueral,  and  M( 
Otis,  Assistant  Attorney-General,  for  respondent, 
plemental  brief. 

(1)  Section  10  of  Article  X  of  the  Cong 
directs  the  vesting  of  most  important  legislative  ; 
ty  (that  of  levying  taxes),  in  the  corporate  autho: 
counties,  cities  and  towns.  Elsewhere  in  the  Cong 
like  legislative  authority  is  required  to  be  delej 
school  districts.  If  the  initiative-and-ref  erendum 
ment  constituted  a  revesting  of  all  legislative  an 
with  no  provision  for  the  delegation  of  any  part 
(and  there  is  none),  then  Section  10  of  ArticU 
been  repealed  by  implication.  (2)  If,  as  relat 
the  people  in  1908  first  resumed  all  of  the  lej 
authority  they  had  originally  conferred  on  the- 
Assembly  and  others  and  then  vested  that  lej 
authority  but  this  time  only  in  the  General  At 
then  the  amendment  unquestionably  supersedes, : 
the  proviso  in  Section  7,  but  all  of  Section  1  of 
IV.  Why  leave  in  the  Constitution  the  section  wl 
tained  the  original  vesting  of  legislative  authoril 
that  original  vesting  has  been  withdrawn?  Then 
1  also  has  been  repealed,  including  the  clause,  * 
to  the  limitations  herein  contained, ' '  for  that  cla 
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but  a  qualification  of  the  power  bestowed  and  with  the 
withdrawal  of  the  power,  the  qualification,  of  course, 
ceases  to  have  meaning.  The'  result  is  that  the  relator 
is  forced  back  to  his  original  and  discarded  theory, 
namely  that  when  the  people,  as  he  says,  having  resumed 
the  power  theretofore  bestowed,  again  vested  it,  they 
vested  it  without  any  limitation  whatsoever.  (3)  If  the 
amendment  is  read  (as  it  should  be  if  we  obey  the  great 
rules  of  constitutional  and  statutory  construction)  in  con- 
nection with  the  rest  of  the  Constitution  there  is  no 
difficulty.  Then  the  meaning  of  * '  the  legislative  authority 
of  the  State''  will  be  seen  to  be  the  legislative  authority 
of  the  State  not  otherwise  delegated  in  the  Constitution 
and  subject  to  all  the  limitations  and  exceptions  in  the 
Constitution  stated.  Moreover,  the  true  purpose  of  the 
initial  language  of  the  amendment  becomes  then  appar- 
ent. It  is  merely  a  conjunction  joining  the  substance 
of  the  amendment  to  the  original  constitution,  equivalent 
to  saying  '*  while  the  legislative  authority  shall  remain 
as  hitherto,  the  people  now  provide  a  method  for  direct 
legislation  on  their  own  part  and  for  the  referendum." 
It  is  perfectly  plain  from  the  whole  amendment  that  there 
was  no  intention  to  recast  the  old  Constitution,  but 
merely  to  add  something  to  it.  If  there  had  been  any 
intention  whatever  of  subjecting  the  redistricting  au- 
thority of  the  three  executive  officials  to  the  referendum, 
it  could  have  been  accomplished  by  simply  saying  that 
every  ** legislative  act"  shall  be  subject  to  the  referen- 
dum, instead  of  applying  it  only  to  every  *^act  of  the 
Legislature."  How  absurd  to  attempt  to  accomplish  an 
end,  which  could  have  been  reached  so  easily,  by  the 
cumbrous,  vague,  indirect  and  obscure  method  of  first 
resuming  all  legislative  authority  and  then  revesting  it  1 

Wilfley,  Williams,  Mclntyre,  Hensley  <&  Nelson,  A.  T. 
Dumm,  Henry  L.  Jost,  John  T.  Barker,  T.  R.  R.  Ely, 
Wayne  Ely  and  John  L  Williamson  for  relator,  in  reply. 

(1)  We  have  corrected  Point  I  of  our  original  brief, 
so  as  to  limit  its  application  to  the  power  formerly  pos- 
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sessed  by  the  Governor  and  his  associates  as  to  district- 
ing the  State.  Of  course,  as  the  body  of  the  brief  clearly 
shows,  we  never  contended  that  Section  57  repealed  all 
of  Section  7.  (2)  We  have  never  contended  that  Section 
57  repealed  any  prohibition  contained  in  the  Constitu- 
tion whereby  the  Legislature  is  forbidden  to  exercise 
certain  legislative  power.  We  claim  that  all  of  those 
prohibitions  are  absolutely  unaffected  by  Section  57. 
We  restate  our  position  solely  because  of  the  statement 
made  in  respondent's  brief  that  we  did  claim  that  these 
limitations  were  repealed.  (3)  Eespondent  has  in  his 
brief  an  oral  argument  virtually  confessed  that  our  Point 
One  is  right.  He  admits  that  so  much  of  Section  7  as 
confers  any  power  upon  the  Governor  and  his  associates 
is  a  grant  and  not  a  limitation.  But  since  Section  57  re- 
assigns and  relocates  all  of  *'the  legislative  authority  of 
the  State,"  and  does  not  bestow  any  part  of  it  upon  the 
Governor  and  his  associates,  they  have  no  legislative 
power  or  authority,  and  hence  cannot  perform  the  legis- 
lative act  of  redistricting  the  State.  Even  on  the  theory 
that  the  phrase  **the  legislative  power"  in  Section  One 
is  the  exact  equivalent  or  is  used  in  the  Constitution  as 
synonymous  with  ** the  legislative  authority  of  the  State," 
as  used  in  Section  57,  we  are  still  entitled  to  judgment,  for 
these  reasons :  No  one  can  for  an  instant  contend  that 
all  legislative  power  was,  by  the  Constitution  of  1875, 
vested  in  the  General  Assembly  and  in  the  Governor  or 
his  associates.  All  of  the  large  number  of  legislative 
powers  the  use  of  which  is  prohibited  to  any  one  by  the 
Constitution  are  excluded  from  the  grant  of  power  to  the 
General  Assembly  and  to  the  Governor  and  his  associates. 
This  exclusion  is  effected  by  the  clause  **  subject  to  the 
limitations  herein  contained"  in  Section  1.  It  follows 
beyond  doubt,  then,  that  only  so  much  legislative  power 
was  granted  as  remained  after  the  excluded  or  prohibited 
legislative  powers  were  deducted  or  subtracted  from  all 
legislative  power,  using  that  phrase  in  its  broadest  sense. 
Clearly  this  remainder  of  legislative  power  is  all  that 
ever  was  vested  by  the  Constitution  of  1875  in  the  Gen- 
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eral  Assembly  and  in  the  Governor  and  his  associates. 
If,  then*,  the  phrase  'legislative  power''  as  used  in  Sec- 
tion 1  is  held  to  embrace  only  this  remainder,  then,  even 
if  the  phrase  ** legislative  power"  as  used  in  Section  1, 
be  construed  as  the  exact  equivalent  of  the  phrase  **the 
legislative  authority  of  the  State"  as  used  in  Section  57, 
it  necessarily  follows  that  the  constitutional  prohibitions 
upon  the  use  of  certain  legislative  powers  remain  abso- 
lutely untouched,  notwithstanding  Section  57,  as  we  in- 
sist they  do.  But  since  Section  57  vests  all  of  this  re- 
mainder of  legislative  power,  or  authority,  in  the  Senate 
and  House  of  Representatives  (subject  to  the  reservation 
of  the  rights  of  initiative  and  referendum  to  the  people), 
there  is  still  no  legislative  power  in  the  Governor  and 
his  associates,  and  they  cannot  redistrict  the  State.  Re- 
spondent may  take  whichever  horn  of  this  dilemma  he 
chooses.  Relator  should  prevail  in  either  event,  (b) 
The  words  *'the  legislative  authority  of  the  State"  in 
Section  57  embrace  all  legislative  power  theretofore 
granted  by  Article  4  to  the  General  Assembly  and  to  the 
Governor  and  his  associates,  and  they  do  not  confer  any 
other  or  additional  legislative  power  or  authority,  and 
hence  the  legislative  powers  excluded  by  the  Constitution 
of  1875  are  still  excluded.  Since  the  grant  in  Section  57 
does  not  include  the  Governor  and  his  associates,  the  pow- 
er theretofore  granted  them  by  Section  7  is  taken  away. 
(4)  Respondent's  contention  cannot  be  true,  for  it  leads 
to  absurd  results.  If  his  contention  is  true,  the  people, 
by  the  right  of  initiative,  can  redistrict  the  State;  the 
General  Assembly  can  redistrict  the  State,  and  (if  it 
fails  to  act)  the  Governor  and  his  associates  can  re- 
district the  State.  Three  separate  legislative  bodies 
thus  have  power  to  do  the  same  act,  to-wit,  the  people, 
the  General  Assembly  and  the  miniature  legislature.  (5) 
Another  absurd  result  of  respondent's  contenticm  is  this: 
By  Section  57,  the  people  undoubtedly  have  power  to  re- 
fer for  their  own  approval  or  rejection,  a  redistricting 
made  by  the  General  Assembly.  This  is  an  evidence  of 
popular  distrust  of  the   General   Assembly.    But  the 
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people  cannot  refer  a  redistricting  m 
ture  legislature''  because  the  power  t( 
Section  57  applies  only  to  **any  ad 
assembly"  and  in  Section  57  the  legi 
defined  as  **  consisting  of  a  senate  a 
sentatives."  But  the  senate  and  he 
tives  are  given  the  power  first  to  a 
Under  respondent 's  theory,  the  people 
to  review  the  acts  of  representative 
but  reserve  no  such  right  as  to  the  a< 
Secretary  of  State  and  Attorney-Gen 
absurdity  was  intended  by  the  peop 
the  fact  that  by  Section  57  all  legisla 
away  from  the  three  oflBcials  named, 
that  deprivation  of  power  may  be  f o 
it  be  a  fact — that,  according  to  responc 
counsel,  every  exercise  of  this  power 
Secretary  of  State  and  Attorney-Q 
glaring  abuse  of  power. 

GRAVES,  J.— Original  case  in  n 
lator,  according  to  both  petition  a: 
qualified  to  be  elected  as  a  membe 
and  approaching  constitutional  conve] 
duly  nominated  for  such  delegate  1 
party  as  a  candidate  for  such  place 
of  the  25th  State  Senatorial  Distri( 
such  district  has  existed  from  1901  u 
Governor,  Attorney-General,  and  S 
since  the  adjournment  of  the  last  rej 
Missouri  General  Assembly  (session 
ary,  1921)  subdivided  the  State  into  i 
Districts.  The  return  attacks  the  " 
districting  in  1901,  but  does  not  atta 
The  25th  State  Senatorial  District  \ 
under  the  action  taken  in  1891  and 
both  actions  the  25th  State  Senatorial 
up  of  the  counties  of  Franklin,  Gascoi 
In  fact  the  counties  of  Franklin,  Gasc( 
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were  placed  in  the  25th  Senatorial  District  by  the  Con- 
stitution of  1875,  and  remained  there  until  1881,  when 
Franklin  was  cut  out,  and  Jefferson  inserted.  [Mo.  Con- 
stitution (1875),  Art.  IV.  sec.  11.]  In  1891  the  constitu- 
tional district  was  re-established  and  has  since  remained 
until  the  action  in  1921. 

By  the  action  of  the  present  Governor,  Secretary 
of  State  and  Attorney-General,  on  April  16,  1921,  the 
25th  State  Senatorial  District  was  so  made  as  to  in- 
clude only  the  counties  of  Dunklin,  Mississippi,  New 
Madrid,  Pemiscot  and  Scott.  If  this  apportionment  and 
redistricting  is  valid,  the  relator  is  not  even  a  resident 
of  such  district.  He  lives  in  the  County  of  St.  Louis,  in 
the  old  25th  District.  After  receiving  his  nomination 
from  the  25th  District  Democrats,  as  such  district  has 
existed  since  1891,  he  offered  to  file  his  certificate  of 
nomination  with  Hon.  Charles  U.  Becker,  the  present 
Secretary  of  State  and  respondent  herein,  who  refused 
to  file  the  same.  For  such  action  no  personal  or  oflBcial 
blame  can  attach  to  the  action  of  this  oflScer.  The  legality 
or  illegality  of  the  redistricting  in  1921  was  a  court 
question,  and  by  his  act  he  properly  left  it  to  a  court 
decision.  The  pleadings  bespeak  the  utmost  fairness  of 
distinguished  counsel  upon  both  sides.  They  have  shear- 
ed the  case  of  all  rubbish,  so  that  the  questions  of  deci- 
sion are  few  and  simple.  They  are:  (1)  were  the  pres- 
ent three  state  officials  above  mentioned  authorized  or 
empowered  to  redistrict  the  State  in  1921  under  the 
Constitution  as  it  now  stands;  (2)  if  they  were  so  au- 
thorized and  empowered,  have  they  followed  the  man- 
date of  the  Constitution  in  so  doing;  and,  as  contended 
by  respondent,  (3)  was  the  action  taken  in  1901  (in  re- 
districting the  State)  pursuant  to  the  constitutional  man- 
date? Other  details  can  best  be  considered  in  the  opin- 
ion. 

I.  Simplicity  and  candor  should  mark  every  state- 
ment in  this  case.  This,  because  of  the  settings  which 
surround  it.     The  real  picture  should  not  be  dimmed 
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by  mere  abstruse  statements  or  unwarranted 
Important  assertions.  The  case  is  of  too  much  import- 
^J*«^*^  ^  ance  for  such  things.  The  law,  and  the  law 
Tidngs  ^*  only,  should  prevail.  That  law  should  be 
Considered,     stated  with  such  directness  and  simplicity  that 

he  who  runs  may  read,  and,  in  addition,  could 
understand.  The  responsibility  rests  upon  the  court,  and 
not  upon  counsel,  who  have,  with  marked  ability,  present- 
ed their  views  of  the  case.  The  case  practically  involves 
the  whole  organic  law  of  the  State,  under  the  suggestion 
made  in  some  of  the  briefs.  This  has  occasioned  a  read- 
ing and  several  re-readings  of  the  historic  document  of 
1875.  This  has  been  a  work  of  pleasure,  as  well  as  of 
profit  to  the  writer.  If,  therefore,  we  step  beyond  the 
argued  points  of  briefs  upon  either  side,  we  will  be 
pardoned.  The  argued  points  are  limited,  but  the  side 
suggestions  are  varied.  But  be  that  as  it  may,  this  is 
an  original  case  in  this  court,  and  it  calls  for  all  the 
legal  information  possessed  by  either  court  or  counsel. 
So  much  in  advance  of  the  opinion. 

II.  We  need  not  debate  the  character  of  the  act 
performed  by  the  three  state  oflBcers.  It  is  legislative 
in  character,  pure  and  simple.    Section  7  of  Article  IV  of 

the  Constitution  so  classifies  it,  because  this 
^jfisiative     geetio^  first  grants  the  power  to  the  General 

Assembly.  Upon  its  failure  to  act,  it  grants 
the  same  power  to  three  officials,  who,  but  for  this  grant  of 
power,  would  possess  no  legislative  duties  or  functions. 
This  court  has  so  ruled.  [State  ex  rel.  Barrett  v.  Hitch- 
cock, 241  Mo.  433.]  All  three  opinions  in  that  case  so  rule. 
Counsel  for  respondent  here  have  undertaken  to  press 
argumentative  excerpts  from  the  views  of  Valliant,  C.  J., 
and  Graves,  J.,  in  that  case  in  support  of  his  claims  here. 
Suffice  it  to  say  that  when' those  opinions  are  carefully 
read  it  will  be  discovered  that  they  rule  but  one  single 
question.  Valliant,  C.  J.,  at  the  very  outset  carefully 
worded  the  question  for  solution,  and  the  question  solved 


Digitized  by  VjOOQ IC       , 


576  SUPREME  COURT  OF  MISSOURI, 

State  ex  rel.  Lashly  v.  Becker. 

by  the  two  concurring  opinions.  At  page  511  of  241 
Missouri  Report  he  said : 

^*The  question  on  the  threshold  is,  has  this  court 
jurisdiction  of  the  case  stated  in  the  pleadings!  Counsel 
for  respondents  in  their  brief  say:  'This  is  a  proceeding 
by  mandamus  to  test  the  validity  of  an  apportionment 
of  the  State  into  senatorial  districts  contained  in  a  cer- 
tain statement  of  the  districts  filed  in  the  oflSce  of  the 
Secretary  of  State  on  April  18, 1911.'  That  is  doubtless 
the  purpose  of  the  suit,  but  if  this  court,  has  no  juris- 
diction of  the  case  it  cannot  pronounce  judgment  on 
the  point  in  dispute  and  therefore  anything  that  we  might 
say  on  the  subject  would  be  simply  the  opinion  of  indi- 
viduals. ' ' 

Later  these  two  opinions  announce  the  reason  that 
we  had  no  jurisdiction.  The  reason  was  that  the  circuit 
judges  sought  to  be  mandamused  were  acting  in  a  legis- 
lative capacity  and  not  in  a  judicial  capacity;  that  this 
court  had  no  power  to  act  in  such  a  case.  The  writer, 
following  the  views  of  Vaixiant,  C.  J.,  used  this  lan- 
guage: 

*'The  legislative  function  cannot  be  regulated  by 
judicial  action.  We  cannot  compel  legislative  bodies  to 
act,  nor  can  we  enjoin  them  from  acting.  This  is  a  sub- 
ject-matter beyond  the  jurisdiction  and  power  of  this 
court.  When  we  are  asked  to  either  mandamus  or  en- 
join a  legislative  body,  the  only  reply  we  can  make,  is, 
that,  under  the  Constitution,  the  subject-matter  is  beyond 
our  jurisdiction.  That  is  what  should  be  done  in  this 
case  and  what  is  done  by  both  opinions.  Then  why  dis- 
cuss a  lot  of  questions  in  a  case  over  which  we  have  no 
jurisdiction?  Why  say  the  case  is  one  over  which  we 
have  no  jurisdiction,  and  yet  proceed  to  pass  upon  the 
alleged  merits?  Such  disc\ission  decides  nothing,  be- 
cause it  is  mere  obiter.  Especially  should  it  not  be  done 
in  this  case,  where  the  parties  in  actual  interest  have 
never  been  heard  in  this  court." 

Whilst  all  opinions  agreed  that  we  had  no  juris- 
diction to  mandamus  the  judges  of  St.  Louis,  because 
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they  were  acting  in  a  legislative  capacity,  it  is  clear 
that  the  two  separate  concurrences  went  no  further  than 
to  simply  rule  upon  our  jurisdiction.  Th^  majority 
opinion,  concurred  in  by  five  eminent  jurists,  including 
the  writer  of  the  opinion,  and  Lamm,  Kennish,  Ferris 
and  Brown,  JJ.,  went  much  further,  and  passed  upon  the 
merits  of  the  case.  So  far  as  we  know,  that  is  the  last 
announcement  upon  the  matter,  although  we,  personally, 
expressed  no  opinion  upon  that  matter,  and  have  none 
to  express  now,  in  the  view  which  we  have  reached. 

in.  In  addition  to  State  ex  rel.  Barrett  v.  Hitch- 
cock, 241  Mo.  433,  we  are  cited  to  State  ex  rel.  Hallibur- 
ton V.  Roach,  230  Mo.  408.  The  question  in  that  case  is 
not  the  question  in  this  case.  No  suggestion  was 
Dc^s  ^^^^  ill  that  case  as  to  the  fact  of  Section  57 
(Initiative  and  Referendum)  modifying  legis- 
lative power  or  authority.  In.  that  case  the  petitions  were 
for  redistricting  the  State  through  a  constitutional 
amendment.  The  real  questions  involved  are  tersely 
stated  by  Fox,  C.  J.,  on  page  426,  thus: 

** First:  Were  the  petitions  as  presented  to  the  re- 
spondent. Secretary  of  State,  legally  suflScient  to  author- 
ize the  submission  to  the  voters  of  this  State  of  an  amend- 
ment to  or  change  in  the  organic  law  (the  Constitution) 
of  this  State?  Or,  in  other  words,  do  the  petitions  em- 
brace in  fact  a  demand  for  the  submission  of  a  constitu- 
tional amendment  within  the  contemplation  and  purview 
of  the  initiative  amendment  adopted  in  this  State  in 
November,  1908,  as  well  as  the  legislation  approved  June 
12, 1909,  providing^f or  the  carrying  out  of  such  initiative 
amendment  to  the  Constitution! 

** Second:  Under  the  provisions  of  the  initiative 
amendment  to  the  Constitution  and  the  legislation  en- 
acted by  the  General  Assembly  of  this  State,  approved 
June  12, 1909,  can  the  respondent,  the  Secretary  of  State, 
'  if  the  subject-matter  as  embraced  in  the  petition  does 
not  fall  within  the  purview  of  the  initiative  and  referen- 
dum amendment  to  the  Constitution,  as  well  as  the  legis- 
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lation  enacted  for  the  purpose  of  carrying  out  the  pro- 
visions of  such  constitutional  amendment,  decline  to  ac- 
cept and  file,  the  petitions  as  presented  by  Messrs.  Dickey 
and  Lake?  In  other  words,  has  the  Secretary  of  State 
a  discretion  where  the  subject-matter  of  the  petitions  is 
foreign  <to  what  was  contemplated  by  the  initiative  and 
referendum  amendment  to  decline  to  file  such  petitions? 

**  These  are  the  propositions  with  which  this  court' 
is  confronted/' 

The  question  is  thus  answered  by  the  learned  Chief 
Justice : 

**A.s  heretofore  stated,  the  measure  proposed  is  en- 
tirely foreign  to  an  amendment  to  the  Constitution  which 
deals  with  the  subject  embraced  in  the  petitions  pre- 
sented. The  initiative-and-referendum  amendment  to  the 
Constitution  speaks  of  laws  and  amendments  to  the  Con- 
stitution. Manifestly  those  terms  are  used  in  their  plain 
and  ordinary  sense,  and  in- our  opinion  the  petitioners 
have  no  right  to  undertake  to  put  in  the  Constitution, 
which  is  regarded  as  the  organic  and  permanent  law  of 
the  State,  mere  legislative  acts  providing  for  the  exercise 
of  certain  powers." 

In  other  words,  the  majority  holding  was  that  the 
proposed  amendment  to  the  Constitution  was  not  in  ef- 
fect organic  law,  but  a  legislative  act,  and  should  not  be 
submitted  under  the  false  cognomen  of  an  amendment. 
Whilst  the  Constitution  of  1875  fixed  senatorial  districts, 
it  is  evident  that  they  made  them  for  only  temporary 
purposes,  and  fixed  it  as  a  legislative  act  and  duty  there- 
after.   [Sec.  5,  Art.  IV,  Const.  1875.] 

It  should  further  be  considered  that  it  is  a  doubtful 
question  as  to  whether  or  not  State  ex  rel.  Halliburton  v. 
Roach,  supra,  has  any  further  binding  effect  in  Missouri. 
See  State  ex  rel.  Stokes  v.  Roach,  190  S.  W.  1.  c.  279, 
first  column,  wherein  the  majority  opinion  pointed  out 
the  vice  of  the  opinion  in  Halliburton's  case.  The  present 
writer  combatted  this  overruling  of  the  Halliburton  case, 
with  all  the  vigor  he  possessed,  but  the  two  opinions  and 
their  concurrences  will  have  to  speak  for  themselves.    It 
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at  least  leaves  the  Halliburton  case  as  questional' ^  " 
thority.  But  if  an  authority,  what  was  written  i 
did  not  discuss  or  have  in  view  the  question  pre 
in  the  present  case.  Courts  usually  discuss  the  qu 
raised  by  counsel,  without  reference  to  questions 
might  have  been  raised.  Until  raised  and  passec 
they  do  not  rise  to  the  position  of  stare  decisi 
urged  by  the  learned  Attorney-Qeneral.  All  th( 
he  cites  as  stare  decisis  are  upon  the.same  plane, 
on  the  theory  of  stare  decisis  upon  the  question  h 
volved,  no  authority  can  be  drawn  from  the  case  o 
ex  rel.  y.  Patterson,  229  Mo.  373.  Read  the  case 
fact  is  that  the  question  now  before  the  court  is 
one  not  heretofore  urged  to  or  considered  by  this 
and  must  be  so  treated.  We  discuss  these  cases 
in  the  view  of  stare  decisis.  Upon  that,  nor  up< 
other  principle,  can  it  be  said  that  they  shed  Ugh 
the  question  now  urged  here  for  the  first  time. 

IV.    The  vital  question  which  we  have  in  mir 
which  we  desire  to  discuss,  is  whether  or  not  the  i 
ment  of  1908  so  conflicts  with  that  portion  of  Se( 
/  of  Article  IV  of  the  original  Consti 

which  confers  conditionally  legislative 
or  authority  upon  the  three  named  executive  oflfic 
to  render  the  former  provision  nugatory.  A  fev 
of  construction  are  not  inappropriate  here.  '*A 
in  a  constitutional  amendment  will  prevail  over 
vision  of  the  original  instrument  inconsistent  wi 
amendment,  for  an  amendment  to  the  Constituti 
comes  a  part  of  the  fundamental  law,  and  its  opt 
and  effect  cannot  be  limited  or  controlled  by  pi 
constitutions  or  laws  that  may  be  in  conflict  wil 
[12  C.  J.  p.  709;  Hardage  v.  Grant,  106  Ark.  1.  c 
We  applied  this  rule  in  the  Westhues  case,  283  M 
224  S.  W.  1.  c.  334,  and  held  that  the  original  Const 
had  been  modified  by  Secton  57.  A  fair  interpreta 
the  language  used,  having  in  view  the  fundament; 
pose  to  ascertain  and  give  effect  to  the  intent  of  th( 
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ers  of  the  instrument,  including  the  amendments  if  such 
there  have  been,  is  a  rule  of  construction.  The  construc- 
tion should  not  be  technical,  nor  should  it  be  liberal  or 
strict,  but  should  be  a  fair  interpretation  having  in  full 
view  the  intent  of  the  framers  of  the  organic  law.  [12 
C.  J.  700.] 

Some  authors,  however,  urge  a  rather  liberal  con- 
struction. [Black  on  Interpretation  of  Laws,  sees.  7  to 
11  inclusive;  1  Story^  sec.  412;  6  R.  C.  L.  sec.  44.]  They 
all  agree  that  the  intent  of  the  framers  is  the  corner 
stone  for  the  construction.  In  this  case  it  matters 'not 
just  which  view  of  the  rule  you  take.  If  the  amendment 
of  1908,  on  any  given  subject,  conflicts  with  portions  of 
the  instrument  as  it  stood  before  the  amendment,  those 
portions  must  fall  in  obedience  to  the  later  expressions 
found  in  the  amendment.  We  found  that  there  was  con- 
flict as  between  the  amendment  and  Section  36  of  Article 
IV,  and  that  such  conflict  practically  wiped  out  the  power 
of  the  Legislature  over  emergency  clauses.  [State  ex 
rel.  V.  Sullivan,  283  Mo.  547,  224  S.  W.  1.  c.  334.]  So  too 
Section  1  of  Article  XV,  which  reads :  **  This  Constitution 
may  be  amended  and  revised  only  in  pursuance  of  the 

provisions  of  this  chapter. ' '  The  amendment 
L«giaiative  authorizes  a  constitutional  amendment  by  the 
Bestrictions.     initiative,  and  this  modifies  Section  1,  and  the 

whole  of  Article  XV.  It  wiped  out  the  word 
''only.''  No  sort  of  sophistry  can  hide  the  two  conflicts 
mentioned,  supra.  The  conflict  between  the  proviso,  or 
last  clause  of  Section  7  of  Article  IV,  and  the  amendment 
of  1908,  in  our  judgment  is  just  as  clear  as  we  shall  try  to 
demonstrate  in  the  succeeding  paragraphs,  having  in  mind 
the  divers  thoughts  and  rules  of  constitutional  and  statu- 
tory construction.  If  the  conflict  is  apparent  rules  of  con- 
struction can  lend  little  or  no  aid.  We  shall  simply  point 
out  the  conflict,  and  declare  that  the  intent  of  the  amend- 
ment of  1908  must  prevail,  because  the  last  expression 
of  the  people  upon  the  same  subject.  The  subject  is  the 
grant  of  legislative  power,  not  restrictions  upon  legis- 
lative action.    Much  is  said  in  the  briefs  about  restric- 
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tions  upon  legislative  action,  which  counsel  contend 
would  be  wiped  out  if  the  contention  of  relator  prevail. 
The  idea  is  far  fetched.  The  amendment  was  not  dealing 
with  restrictions  upon  the  right,  power  or  authority  of 
the  General  Assembly.  It  deals  with  the  course  of  legis- 
lation, rather  than  the  subject-matter  of  legislation.  It 
so  deals  with  the  course  of  legislation  as  to  make  the 
people  the  ultimate  arbiters,  either  by  referendum  or  by 
the  initiative.  It  therefore  was  intended  to  cover  both 
acts  of  commission  and  omission  upon  the  part  of  the 
legislative  body.  We  shall  not  discuss  the  shades  of  dif- 
ference between  ''legislative  power"  and  ''legislative 
authority.''  In  Article  IV  of  the  original  Oregon  Con- 
stitution they  used  the  terms,  "The  legislative  authoritt^ 
of  the  state  shall  be  vested  in  a  legislative  assembly," 
etc.  [Oregon  General  Laws  by  Deady  in  1864.]  When 
they  adopted  the  initiative  and  referendum  later,  they 
used  the  same  words  as  used  in  the  original  constitution 
of  1857.  We  borrowed  the  amendment  of  1908,  from 
Oregon,  or  some  state  which  copied  from  Oregon,  and 
hence  the  use  of  the  word  "authority"  instead  of  power. 
Oregon  used  it  as  an  equivalent  term.  The  power  or  the 
authority  of  the  General  Assembly  to  act,  is  what  power 
or  authority  is  left,  after  the  reservations  and  restrictions 
as  declared  by  the  people  through  the  organic  law.  There 
is  nothing  upon  the  face  of  this  amendment  to  indicate 
an  intention  of  the  framers  to  wipe  out  all  restrictions 
or  reservations  in  our  Constitution.  They  will  be  found 
in  Articles  II,  IV,  X  and  XII,  and  perhaps  elsewhere. 
Those  in  Article  II  (our  Bill  of  Eights)  are  really  decla- 
rations of  things  necessary  to  a  republican  form  of 
government,  and  are  borrowed  largely  from  the  Federal 
Constitution.  They  are  really  reservation  of  rights  in  the 
people,  and  a  withdrawal  of  such  subjects  from  legis- 
lative action.  Only  in  this  limited  sense  can  they  be 
called  restrictions  upon  legislative  power  or  authority. 
They  are  in  fact  reservations  of  rights,  over  which  there 
was  no  grant  of  power  to  the  legislative  department. 
But  there  are  numerous  restrictions  in  the  other  sections 
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n^med,  in  which  the  law-making  body  is  met  with  the  in- 
junction, ^IThou  shall  not,"  and  two  of  such  (Sections 
14  and  15)  are  found  in  Article  II.  These  are  restrictions 
in  the  true  sense  of  the  term.  But  be  this  as  it  may,  there 
is  no  evident  intent  to  be  drawn  from  the  amendment 
of  1908  which  would  justify  the  conclusion  that  it  was 
the  purpose  of  the  people  to  so  tear  asunder  the  previous 
organic  law,  as  to  withdraw  any  restriction  upon  legis- 
lative authority  or  power.  If  this  amendment  withdrew 
one  restriction,  it  withdrew  all,  and  it  is  unthinkable  to 
say  that  such  was  the  intent  of  the  people.  On  the  con- 
trary they  were  undertaking  to  secure  the  rights  ot 
referendum  and  initiative  upon  all  legislative  subjects. 
Things  reserved  to  the  people,  and  restricted  by  the 
people,  were  not  legislative  subjects.  They  were  under- 
taking to  so  fix  the  grants  of  legislative  power  or  auth- 
ority as  to  subject  all  legislative  action  to  the  referen- 
dum and  the  initiative.  The  best  way  to  do  this  was  to 
place  the  legislative  power,  as  then  recognized,  in  a 
single  forum,  and  reserve  the  right  to  refer,  if  this  forum 
acted,  or  to  initiate,  if  it  did  not  act.  The  then  legislative 
power  was  limited  by  reservations  and  restrictions,  and 
they  were  deaUng  with  it  as  it  then  existed,  and  not 
otherwise.  So  that  reservations  and  restrictions  drop 
out  of  the  case.  [Kadderly  v.  Portland,  44  Ore.  146; 
State  ex  rel.  v.  Richardson,  48  Ore.  1.  c.  319.] 

This  amendment  authorizes  the  people  to  initiate 
laws,  yet  no  court  would  hold  that  they  could  initiate 
a  valid  law  if  such  law  was  opposed  to  any  reservation 
of  power,  or  restriction  of  legislative  power,  contained 
in  the  Constitution  at  the  adoption  of  the  amendment. 
See  the  Oregon  cases  supra,  both  of  which  were  before 
we  adopted  our  amendment.  The  framers  of  the  amend- 
ment had  no  such  intent,  and  their  intent  must  clearly 
appear  from  the  document.  If  they  initiated  and  voted 
a  law  lending  the  State's  credit  **to  any  person,  associa- 
tion or  corporation"  we  would  have  to  hold  such  law 
void,  as  violative  of  Section  45  of  Article  IV.  So  through- 
out the  restrictions  upon  legislative  power  or  authority. 


Digitized  by 


Google 


Vol.  290.]         OCTOBER  TERM,  1921.  583 

State  ex  rel.  Lashly  v.  Becker. 

The  sole  idea  was  to  centralize  legislative  authority  or 

power  in  a  given  and  single  forum,  so  that  the  referendum 

and  initiative  rights  of  the  people  would  be  preserved. 

They  did  not  intend,  nor  do  thoughtfi ' 

they  intended  to  utterly  destroy  the  i 

strictions  of  the  document  that  they  ^ 

said  their  purpose  was  to  center  all  1 

authority  (as  we  have  defined  it  si 

legislative  forum,  so  that  they  couL 

referendum  or  the  initiative.     That 

the  general  assembly.    This  exclude 

or  authority  from  other  independent  1 

of  the  government,  and  the  thing  bef  < 

tional  grant  of  legislative  powers  to 

ficers. 

V.  It  is  further  urged  that  if  i 
is  good,  then  the  amendment  of  1908 
power  of  the  Governor.  This  is  not  tr 
50  Oregon,  1.  c.  431;  Oregon  v.  Tel.  & 
1.  c.  164.]  This,  it  is  said,  is  a  lej 
executive  officer,  and  if  tl 
Governor's     y^^^^  -^^  ^^ie  General  Asse 

authority  or  power  then  th 
away  from  the  Governor.    The  cases 
on  the  question  as  to  whether  the  si 
the  vetoing  of  bills,  is  legislative  or 
it  is  a  grant  of  legislative  power,  or 
upon  legislative  power  and  authorit 
where  the  grant  of  this  power  is  in 
constitution  relating  to  the  executiv 
ruled  that  these  acts  are  not  legislativ 
therefore  but  another  restriction  upo 
[State  V.  Mounts,  36  W.  Va.  179.] 
power  is  granted  by  Sections  12  an 
which  refe^p  solely  to  the  executiv 
government.    In  many  states  where 
Governor  is  vested  in  him  by  that  j 
constitution  which  pertains  to  the  h 
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authority,  these  acts  of  the  Governor  are  held  to  be 
legislative.  We  do  not  deem  this  distinction  very  mate- 
rial in  this  case,  if  we  are  right  in  holding  that  the  pur- 
pose of  the  amendment  was  to  confine  legislative  action 
to  a  singly  forum,  so  that  the  people  should  have  the 
full  power  of  initiative  and  referendum.  That  single 
forum  would  include  all  officers  whose  acts  were  required 
either  to  complete  a  law  or  defeat  a  law.  In  other  words, 
it  would  include  the  Governor,  if  he  be  a  part  of  the 
legislative  power,  and  if  not,  it  is  yet  preserved  by  the 
very  amendment  itself.  In  fact,  it  is  preserved,  whether  ^ 
the  acts  be  either  legislative  or  executive,  in  the  matter 
of  enacting  or  defeating  laws.  Bearing  in  mind  that 
the  pole  star  of  construction  is  the  intent  of  the  f  ramers 
of  a  constitution,  or  of  an  amendment  thereto,  let  us 
turn  to  the  amendment  itself.  In  it  we  find  the  sentence, 
''The  veto  power  of  the  Governor  shall  not  extend  to 
measures  referred  to  the  people."  This  shows  the  clear 
intent  of  the  f  ramers.  This  is  a  withdrawal  of  the  veto 
power  from  the  Governor  as  to  all  bills  referred  and 
voted  upon  by  the  people.  It,  in  every  reasonable  sense, 
refers  not  only  to  measures  under  the  referendum,  but 
to  initiated  laws.  As  to  them  the  veto  could  not  be  ex- 
ercised. To  illustrate,  a  law  might  pass  through  the 
usual  channel  of  the  General  Assembly,  and  be  vetoed.  It 
might  then  be  passed  over  the  veto,  and  later  referred  to 
the  people.  In  such  case  the  veto  power  was  taken 
away,  provided  the  people  voted  to  sustain  the  law.  If 
a  law  was  initiated  by  the  people  and  voted  by  the  people, 
then  the  law  is  enacted.  There  is  no  veto  power  there. 
[See  Oregon  cases,  supra.]  So  that  it  is  clear,  that  by 
this  amendment  the  framers  thereof  did  not  intend  or 
undertake  to  absolutely  destroy  the  veto  power.  The  fair 
readings  of  it,  considering  the  exception  incorporated 
therein,  as  we  have  quoted,  supra,  shows  that  as  to  all 
matters  referred  to  the  Governor  by  the^General  As- 
sembly his  veto  power  was  left  intact.  If  the  intent  was 
to  destroy  the  veto  power,  why  tlie  exception  quoted, 
supra?     There  would  be  no  need  for  it,,  and  the  fact 
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that  it  was  placed  in  the  amendment  is  prooi 
that  the  intent  was  to  preserve  the  veto  power 
it  be  legislative  or  executive  in  character.  Th 
be  no  stronger  evidence  of  this  intent  than  tl 
excepting  certain  measures  from  the  veto, 
meant  that  as  to  all  others  the  veto  was  left 
Whilst  this  thought  is  in  mind,  may  we  say  tha 
emphasizes  the  fact  that  the  intent  of  this  an 
was  to  so  center  the  law-making  power  in  one  f < 
eluding  the  General  Assembly  and  the  Qovernoi 
all  acts  from  that  forum  should  be  subject  to  e 
referendum  or  the  initiative.  But  of  this  latei 
it  to  say  that  the  amendment  itself  destroys  res] 
contention  as  to  the  veto  power  of  the  Governoi 

VI.  We  now  reach  the  question  of  conflici 
the  proviso,  or  last  clause  of  Section  7  of  Ai 
and  the  amendment  of  1908.  Amendments  to 
tions  are  usually  made  to  either  add  to  or  coi 

vious  provisions  of  the  organic  law. 
Senatorial        ^^g^  conflicts  might  arise.   If  they 
Legislative      the  real  intent  of  the  framers  of  th 
Power.  ment  prevails  over  the  provisions  of 

inal.  This  rule  is  so  universal,  as 
by  the  authorities,  supra,  that  we  need  not  i 
We  have,  supra,  pointed  out  two  distinct  conf 
indicated  a  third.  The  purpose  now  is  to  poi 
plain  terms  the  conflict  between  the  proviso  t( 
7  of  Article  IV,  and  the  amendment  of  1908. 
not  mince  words,  having  in  previous  paragraj 
nated  all  underbrush  so  as  to  preclude  camoui 
thought  or  views  upon  the  vital  question  of  co: 

By  the  amendment  of  1908  (which  prevails 
flicts  with  previous  parts  of  the  original  orgi 
it  is  said:*  **The  legislative  authority  of  the  Si 
be  vested  in  a  legislative  assembly,  consisting  ol 
and  house  of  representatives."  Then  follows  tl 
ed  rights  of  the  people  to  refer  legislative  act 
initiate  laws.    The  legislative  acts  so  referred  t( 
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the  approval  and  veto  power  of  the  Governor,  as  we  have 
indicated  above,  and  as  the  authorities  held.  Legisla- 
tive .power  or  authority  as  here  used  must  be  construed 
as  meaning  such  as  was  not  reserved  or  restricted,  as  we 
have  juet  discussed.  That  the  framers  so  meant  is  clear 
from  what  they  did,  and  from  the  very  purpose  of  the 
referendum  and  initiative.  Their  purpose,  and  their  in- 
tent was  to  gather  together  and  lodge  in  one  legislative 
forum  all  legislative  power  or  authority.  If  this  was  the 
intent  and  purpose  of  the  amendment,  thien  it  gathered 
to  the  legislative  forum  the  conditional  grant  of  legisla- 
tive power  to  those  three  executive  officers.  **The  legis- 
lative authority  of  the  state '*  includes  all  legislative  au- 
thority, existing  at  the  time.  If  all  legislative  authority 
was  vested  in  a  given  legislative  ^rum  (including  the 
General  Assembly  and  the  Governor)  the  legislative  au- 
thority of  these  three  executive  officers  was  gathered  unto 
the  fathers,  and  must  be  for  naught  held.  **The  legisla- 
tive authority"  needs  no  defining.  It  is  in  substance  all 
legislative  authority.  All  legislative  authority  must  be 
construed  in  the  light  of  the  reservations  and  restrictions 
upon  legislative  action.  As  to  reservations  and  restric- 
tions the  intent  of  the  framers  was  to  preserve  them,  but 
it  is  as  clear  that  their  intent  was  to  so  concentrate  legis- 
lation or  legislative  acts,  as  to  give  them  power  to  super- 
vise them  either  by  the  referendum  or  the  initiative. 
This  was  the  very  reason  for  the  amendment.  All  con- 
cede, and  if  not,  the  cases  and  the  Constitution  so  hold, 
that  the  redistricting  of  the  State  is  a  legislative  act.  If 
the  framers  of  the  amendment  had  not  thought  that  they 
had  gathered  into  one  bunch  all  legislative  authority  or 
power,  and  placed  it  in  one  channel,  so  that  they  could 
review  the  same,  if  dissatisfied,  they  might  have  extend- 
ed both  the  referendum  and  initiative.  They  thought,  and 
they  intended  to  place  *Hhe  legislative  authority''  in  such 
position  as  to  enable  them  to  review  by  referendum  all 
acts  of  a  legislative  character.  If  this  be  the  intent  of 
the  amendment,  then  it  conflicts  with  the  proviso,  or  last 
clause,  of  Section  7  of  Article  IV. 
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To  say  that  this  was  not  the  intent  of 
of  the  amendment  and  of  the  people  in  adopi 
be  to  say  that  they  had  more  confidence  in 
executive  officers  than  they  had  in  the  Gener 
or  even  in  themselves.  This  too,  in  the  fac 
torical  fact  that  for  thirty  years  or  mor 
continous  complaints  from  the  people  and  th< 
the  manner  in  which  these  executive  officer 
this  legislative  function.  By  use  of  *'the  le 
thority  "  the  people  meant  to  so  place  the  legi 
tion  of  redistricting  the  State  in  a  positior 
could  review  it  by  referendum.  But  this  is  n 
reserve  the  right  to  initiate  laws,  and  after 
ture  refused  to  act  (or  even  before)  the  pe 
right  to  initiate  a  law  (not  a  constitutional 
redistricting  the  State.  Their  power  to  ini 
unrestricted,  provided  such  laws  violate 
rights  or  legislative  restrictions.  As  leg 
people  are  under  the  same  restrictions  as 
Assembly.  Whether  such  initiated  laws 
Constitution  is  a  matter  for  the  courts  afl 
lative  process  is  over,  and  the  law  (the  finish 
is  presented  to  the  courts.  One  illustratio 
strate  a  conflict  in  the  matter  before  us.  i 
after  the  General  Assembly  of  1921  had 
district  the  State  the  people  by  proper  p 
initiated  such  a  law.  Suppose  further  that 
law  received  the  required  vote,  and  was  ther 
Suppose  further  that  in  jthe  interim  these  th 
officers  had  made  a  law  redistricting  the  S 
would  stand  ?  There  can  be  no  question  that 
law  would  have  to  be  sustained.  If  so  tl 
fact  that  the  people  have  the  unrestricted  rig 
laws  (within  constitutional  restrictions)  ( 
that  these  officers  were  shorn  of  legislative 
this  amendment.  We  have  read  the  Missoi 
tion  until  in  our  mental  vision  (both  by 
night)  we  can  see  it  as  we  see  the  pictui 
sitting  room  wall.    The  best  thought  we  he 
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given  to  the  question  involved.  The  question  is  a  new 
one  in  this  State,  and  elsewhere,  so  far  as  our  diligent 
research  has  gone.  Ii^  no  preceding  Missouri  case  has 
this  question  been  presented  or  argued  by  counsel.  Iso- 
lated language  in  previous  cases  is  of  no  value,  where 
the  question  was  not  urged.  At  most  such  language  is 
obiter,  and  not  stare  decisis.  We  conclude  by  saying, 
that,  in  our  judgment  there  is  a  fatal  conflict  between  the 
amendment  of  1908,  and  the  proviso  or  last  clause  of 
Section  7  of  Article  IV.  That  by  reasbn  of  such  conflict 
the  latter  must  fall,  and  the  state  officers  were  without 
power  to  redistrict. 

VII.  Before  discussing  the  question  of  the  redis- 
tricting  done  in  1901  may  we  be  permitted  to  add  one 
more  thought  to  the  matters  discussed  in  the  last  pre- 
Act  f  1901  ^^^^^  paragraphs?  Under  the  amendment 
*  of  1908  all  legislation  must  be  (1)  through 
the  ordinary  channel  (the  General  Assembly  and  Govern- 
or), (2)  through  the  acts  of  the  people  by  the  referen- 
dum, or  (3)  through  the  reserved  right  to  initiate  any 
and  all  laws  that  the  people  desire  enacted.  In  the  latter 
case,  as  well  as  in  the  first,  such  laws  must  be  within  the 
reservations  and  restrictions  contained  in  the  Constitu- 
tion. [State  ex  rel.  v.  Richardson,  48  Ore.  1.  c.  319.] 
This  case  construed  the  Oregon  initiative-and-referen- 
dum  amendment,  and  this  construction  was  in  April,  1906. 
We  borrowed  the  amendment  in  1908,  or  two  years  after 
the  Supreme  Court  of  Oregon  had  announced  the  opinion 
in  Richardson's  case.  The  whole  fallacy  of  respondent's 
position  is  that  they  argue  as  if  the  constitutional  grant 
of  this  legislative  power  to  these  three  officers  was  a 
restriction  upon,  rather  than  a  grant  of,  legislative  au- 
thority. As  a  grant  of  legislative  power,  it  was  gathered 
up  and  placed  solely  in  the  General  Assembly  and  the 
people  by  the  amendment  of  1908.  You  cannot  say  **the 
legislative  authority  of  the  State  shall  be  vested  in  a 
legislative  assembly,  consisting  of  a  senate  and  house  of 
representatives,"  and  reserve  to  the  people  both  the 
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right  to  refer  and  initiate,  and  yet  say  that  any  portion 
of  legislative  authority  belongs  elsewhere.  The  very 
language  precludes  such  a  conclusion. 

In  the  return  it  is  urged  that  the  redistr 
State  in  1901  was  violative  of  constitutions 
and  void.    This  and  previous  redistricting  ac 
.  subjected  to  the  charge  of  partisans 
fairness,  and  even  as  violative  of  t 
tion,  and  we  have  but  little  doubt  that  this  i 
influenced  the  wording  of  the  amendment 
which  the  people  by  reserved  rights  were  pL 
tion  to  take  the  matter  in  their  own  hands, 
it  be  granted  (which  we  do  not  do)  that  the 
of  1901  was  invalid,  it  does  not  help  respond 
we  take  up  and  rule  the  question  in  respom 
it  would  only  relegate  us  to  the  redistrict 
and  by  it  the  25th  Senatorial  District  is  com 
identical  counties  as  by  the  Act  of  1901. 
1891  stands  unchallenged  in  the  pleadings, 
concede  the  invalidity  of  the  Act  of  1901,  r( 
be  in  the  25th  District,  composed  of  the  coi 
now  present  his  name  as  their  choice  as  a  c 
delegate  to  the  coming  Constitutional  Conv 
facts  that  he  lives  in  a  district  which  has  e: 
same  form  from  the  1891  redistricting  act, 
not  questioned  here,  entitles  relator  to  his  wr 
mus,  whatever  be  the  status  of  the  Act  of  190 
torial  districts. 

The  petition  attacks  the  act  of  the  thr( 
1921,  and  none  other.  It  is  no  defense  to  t] 
say  some  other  previous  acts  by  other  oflSce 
void.  [Adams  v.  Bosworth,  126  Ky.  1.  c.  63  i 
land  V.  Anderson,  125  Ky.  1.  c.  161.]  With  tl 
stop.  However,  the  situation  is  such  (thei 
short  time  left  to  select  delegates  to  the  comi 
tional  Convention)  we  feel  that  something  fu 
be  said  as  to  the  redistricting  of  1901.  Th 
ing  act  has  stood  unchallenged  for  more 
years.    The  first  court  attack  appears  in  tl 


Digitized  by 


Google 


.  590  StJPREME  COURT  OF  MISSOURI, 

State  ex  rel.  Lastly  v.  Becker. 

this  case.  Of  course  there  were  mutterings  among  the 
people  (or  some  of  them)  and  in  the  public  press,  known 
as  state  history.  In  State  ex  rel.  Warson  v.  Howell,  92 
Wash.  1.  c.  545,  the  Supreme  Court  of  Washington  in  dis- 
cussing their  redistricting  Act  of  1901,  said : 

*'But  even  if  it  were  concluded  that  the  Act  of  1901 
was  such  a  departure  from  the  requirements  of  the  Con- 
stitution as  to  disclose  a  wilful  disregard  of  its  pro- 
visions, we  think  it  now  too  late  for  the  relator  to  raise 
the  question.  The  act  complained  of  has  stood  unques- 
tioned for  more  than  fifteen  years.  Seven  legislatures 
have  been  elected  under  it.  Laws  have  been  parsed  which 
so  far  affect  the  rights  of  the  elector^  that  a  return  to 
the  old  districts  marked  out  by  the  Constitution  would 
result  in  the  utmost  confusion,  if  not  chaos,  requiring 
perhaps  a  session  of  the  Legislature  before  an  election 
could  be  held.  No  court  is  required,  on  a  complaint  made 
after  this  lapse  of  years,  to  subject  the  people  of  the 
State  to  the  turmoil  such  a  course  would  cause.  This 
form  of  legislation  is  to  a  great  extent  political  and  ad- 
ministrative in  its  nature,  and  involves  no  individual 
rights  other  than  such  as  pertain  to  the  electorate  as  a 
whole.  Persons  who  conceive  that  the  Legislature  has 
acted  in  disregard  of  the  mandates  of  the  Constitution 
must,  therefore,  act  promptly  else  they  will  be  held  to 
have  waived  their  right  to  act  at  all. 

**The  argument  that,  if  an  act  is  invalid  when 
passed,  the  vice  continued  to  live  in  it  as  long  as  it  re- 
mains on  the  statutes,  and  therefore  may  be  annulled 
at  any  time,  is  not  sound  when  attempted  to  be  applied 
to  legislation  that  is  political  or  administrative  in  its 
nature.  It  may  be  true  the  laches  cannot  give  validity 
to  a  void  act,  but  when  no  property  right  is  involved,  and 
the  question  is  purely  political  and  administrative,  in- 
dividuals or  parties  that  have  seen  the  act  in  operation 
for  years,  and  the  affairs  of  State  carried  on  under  it, 
without  offering  objection  or  making  protest,  will  not  be 
heard  at  a  late  day  to  question  its  validity.  They  must 
act  in  seasonable  time  and  not  delay  until  the  conditions 
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they  have  acquiesced  in  and  assented  to  have  become  firm- 
ly established  as  a  part  of  the  system  of  government." 

In  Adams  v.  Bosworth,  126  Ky.  1.  c.  65,  the  court 
said : 

**If  the  enactment  complained  of  v 
cause  it  violated  the  constitutional  req 
party  complaining  knew  this  fact  thirtee 
this  suit  was  commenced.  Persons  who  be 
political  rights  are  injuriously  affected  by 
al  legislation  cannot  condone  the  wrong  f  c 
of  years  by  passively  consenting  to  it,  ai 
action  until  confusion,  if  not  chaos,  would 
long  delay.  The  courts  were  open  to  tl 
well  as  1906,  and  political  parties,  no  moi 
uals,  can  sleep  on  their  rights.  When 
vacate  enactments  involving  the  life  of  o 
co-ordinate  departments  of  the  governn 
interest  and  the  orderly  administration 
mand  that  action  should  be  taken  as  soor 
after  the  condition  objected  to  becomes 
fective.  The  argument  that,  if  an  act  i 
passed,  the  vice  continues  to  live  in  it  ai 
mains  on  the  statutes,  and  therefore  it  n: 
at  any  time,  is  not  sound  when  attempted 
to  the  legislation  that  is  political  or  admii 
nature.  It  may  be  true  that  laches  cann( 
to  a  void  act;  but  when  no  property  rij 
and  the  question  h  purely  political  and 
individuals  or  parties  that  have  seen  the  i 
for  years,  and  the  affairs  of  State  carri 
without  offering  objection  or  making  prol 
heard  at  a  late  day  to  question  its  validi 

In  the  case  of  Matter  of  Reynolds, 
438  it  is  said : 

*^  After  the  census  of  1905  the  Lej 
session  in  1906  passed  an  apportionment 
The  validity  of  that  act  was  attacked  by 
for  a  mandamus  to  the  Secretary  of  Sts 
election  notices  in  accordance  with  the 
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ment  on  the  ground  that  the  new  apportionment  was  a 
nullity.  This  application  was  denied  by  the  Supreme 
Court  in  both  branches  and  the  elections  of  1906  were 
held  under  the  apportionment  act  of  that  year.  On  ap- 
peal to  this  court,  however,  the  orders  of  the  Supreme 
,Court  were,  in  April,  1907,  reversed  and  the  apportion- 
ment under  review  declared  invalid.  [Matter  of  Sherrill 
V.  O'Brien,  188  N.  Y.  185.]  Thereupon,  at  an  extraor- 
dinary session  of  the  Legislature  held  in  that  year, 
the  present  apportionment  was  enacted.  Under  it  have 
been  held  the  general  lelections  of  1907,  1908,  1909  and 
1910,  during  which  period  the  petitioners  have  taken  no 
steps  to  have  the  validity  of  that  apportionment  reviewed. 
There  are  few  things  in  the  world  in  which  stability  and 
order  are  more  requisite  than  in  government.  It  could 
not  have  been  the  constitutional  intent  that  at  any  time 
during  the  deceimial  period  for  which  an  apportionment 
is  to  continue — even  up  to  the  last  moment — it  should 
be  subject  to  attack." 

To  like  effect  is  Ragland  v.  Alexander,  125  Ky.  1.  c. 
161.  These  authorities  seem  to  be  founded  upon  reason, 
and  if  so  it  is  too  late  to  question  the  Act  of  1901,  at  this 
time,  and  we  so  rule.  From  it  all,  we  conclude  that  the 
alternative  writ  of  mandamus  in  this  case  should  be  made 
permanent.  It  is  so  ordered.  James  T.-  Blair,  C.  J., 
Woodson  and  Walker,  J  J.,  concur;  Higbee,  and  D.  E. 
Bldir,  J  J.,  dissent  in  separate  opinions  to  be  filed ;  Elder, 
J.,  files  separate  opinion. 

ELDER,  J.  (separate  opinion). — In  view  of  the  im- 
portance of  this  case,  I  have  thought  it  not  unbecoming 
to  state  my  individual  views  thereon,  although  somewhat 
hurriedly  expressed.  No  other  opinion  being  before  me 
at  the  time  of  the  preparation  hereof,  nothing  said  here- 
in is  intended  as  a  comment  upon  or  answer  to  anything 
contained  in  any  opinion  which  may  be  filed  by  any  of 
my  associates. 

I.  The  primary  issue  in  this  proceeding  involves 
the  construction  to  be  placed  upon  two  of  the  provisions 
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of  our  Constitution.  Learned  counsel  for  relator,  in  their 
original  brief,  contend  that  so  much  of  Section  7  of  Article 
IV  of  the  Constitution  as  vests  power  to  district  the 
State  for  Senators  in  the  Governor,  the 
Secretary  of  State  and  the  Attorney-General 
is  repealed  by  Section  57  of  said  Article  IV,  and  that  the 
redistricting  made  by  the  said  oflScials  under  date  of 
April  16,  1921,  is  void.  Section  7  of  Article  IV  is  as 
follows : 

'*  Senators  and  Representatives  shall  be  chosen  ac- 
cording to  the  rule  of  apportionment  established  in  this 
Constitution,  until  the  next  decennial  census  by  the 
United  States  shall  have  been  taken,  and  the  result  there- 
of as  to  this  State  ascertained,  when  the  apportionment 
shall  be  revised  and  adjusted  on  the  basis  of  that  census, 
and  every  ten  years  thereafter  upon  the  basis  of  the 
United  States  census;  or  if  such  census  be  not  taken, 
or  is  delayed,  then,  on  the  basis  of  a  State  census ;  such 
apportionment  to  be  made  at  the  first  session  of  the 
General  Assembly  after  each  such  census:  Provided, 
That  if  at  any  time,  or  from  any  cause,  the  General  As- 
sembly shall  fail  or  refuse  to  district  the  State  for  Sena- 
tors, as  required  in  this  Section,  it  shall  be  the  duty  of 
the  Governor,  Secretary  of  State  and  Attorney-General, 
within  thirty  days  after  the  adjournment  of  the  General 
Assembly  oil  which  such  duty  devolved,  to  perform  said 
duty,  and  to  file  in  the  office  of  the  Secretary  of  State  a 
full  statement  of  the  districts  formed  by  them,  including 
the  names  .of  the  counties  embraced  in  each  district, 
and  the  numbers  thereof;  said  statement  to  be  signed 
by  them,  and  attested  by  the  Qreat  Seal  of  the  State, 
and  upon  the  proclamation  of  the  Governor,  the  same 
shall  be  as  binding  and  effectual  as  if  done  by  the  General 
Assembly.^' 

That  portion  of  Section  57  which  is  pertinent  hereto 
is  as  follows: 

*^The  legislative  authority  of  the  State  shall  be 
vested  in  a  legislative  assembly,  consisting  of  a  senate 
and  house  of  representatives,  but  the  people  reserve  to 
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themselves  power  to  propose  laws  and  amendments  to 
the  Constitution,  and  to  enact  or  reject  the  same  at  the 
polls,  independent  of  the  legislative  assembly,  and  also 
reserve  power  at  their  own  option  to  approve  or  reject  at 
the  polls  any  act  of  the  legislative  assembly.'' 

In  support  of  their  contention  counsel  argue  sub- 
stantially thus:  That  by  the  Constitution  adopted  in 
1875  the  people  *'made  full  disposition  of  all  the  legis- 
lative power  of  the  State,  reserving  none  whatever  to 
themselves,  except,  of  course,  the  power  to  amend  the 
Constitution  or  to  write  a  new  one;"  that  in  the  Consti- 
tution as  originally  adopted  it  was  provided  by  Section  1 
of  Article  IV  that,  **  The.  legislative  power,  subject  to  the 
limitations  herein  contained,  shall  be  vested  in  a  Senate 
and  House  of  Representatives,  to  be  styled  *  The  General 
Assembly  of  the  State  of  Missouri'"  (Italics  ours); 
that  one  of  the  limitations  mentioned  in  Section  1  was 
embodied  in  Section  7,  being  that  portion  hereinbefore 
set  out,  giving  the  Governor,  Secretary  of  State  and 
Attorney-General,  in  a  certain  contingency,  the  power  to 
district  the  State  for  Senators;  that  in  1908  the  people 
**had  become  dissatisfied  with  this  arrangement  and  de- 
sired to  change  it,"  and  adopted  an  amendment  to  the 
Constitution,  being  Section  57  of  Article  IV,  partly  here- 
inbefore set  forth ;  that  by  Section  57  ail  of  the  legisla- 
tive power  of  the  State  was  disposed  of  &nd  vested  in 
a  Senate  and  House  of  Representatives,  with  but  one 
reservation,  to-wit,  the  power  of  the  people  themselves 
**to  propose  laws  and  amendments  and  to^  enact  or  re- 
ject the  same  at  the  polls,  independent  of  the  legisla- 
tive assembly;"  that  such  disposition  of  all  of  the  legis- 
lative power  left  no  part  of  it  elsewhere;  and  that  ac- 
cordingly the  former  limitation  in  favor  of  the  Governor, 
Secretary  of  State  and  Attorney  General,  being  in  irrec- 
oncilable conflict  with  Section  57,  was  in  effect  thereby 
stricken  out  and  the  Governor  and  his  associates  '*  shorn 
of  all  legislative  authority  theretofore  vested  in  them." 

To  have  followed  this  reasoning  to  its  logical  con- 
clusion, the  inevitable  result  reached  would  have  been 
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that  Section  57  also  struck  out  of  the  Constitution  all  of 
the  limitations  on  the  authority  of  the  Legislature,  such 
as  the  prohibitions  against  enacting  any  law  impairing 
the  freedom  of  speech  or  the  obligation  of  contracts, 
against  permitting  money  to  be  drawn  from  the  treasury 
except  in  pursuance  of  regular  appropriations  made  by 
law,  against  giving  or  loaning  the  credit  of  the  State, 
against  contracting  debts  except  in  certain  instances, 
against  granting  public  money,  against  subscribing  for 
stock  on  behalf  of  the  State,  against  the  enactment  of  the 
thirty-thfee  special  and  local  laws  inhibited  by  Section 
53  of  Article  IV,  and  against  the  exercise  of  the  taxing 
power  contrary  to  the  restrictions  prescribed  by  Article 
X,  together  with  the  many  other  restraints  imposed  by 
the  Constitution,  all  comprehended  by  the  words  **the 
limitations  herein  contained,"  appearing  in  Section  1. 
The  utter  fallacy  of  this  startling  reasoning  must 
have  become  apparent  to  counsel  for  relator  for,  upon 
oral  argument,  they  abandoned  the  theory  thus  initially 
advanced,  and  bottomed  relator's  case  upon  an  attenu- 
ated hair  line  distinction  between  the  meaning  of  legis- 
lative ^'power/^  as  used  in  Section  1  of  Article  IV,  and 
legislative  ''authority''  as  used  in  Section  57  of  Article 
rV.  (Italics  ours.)  In  their  reply  brief  they  endeavor  to 
differentiate  between  power  and  authority  (which  in  our 
judgment  are  used  in  the  Constitution  as  equivalent 
terms),  substantially  thus:  That  all  legislative  power  is 
originally  in  the  people;  that  by  the  Constitution  only  so 
much  power  was  bestowed  upon  the  State  as  the  people 
saw  fit  to  bestow ;  that  the  power  not  bestowed  either  re- 
mains in  the  people  or  is  held  in  abeyance ;  that  the  legis- 
lative power  bestowed  upon  the  State  is  the  **  measure 
and  extent''  of  the  legislative  authority  of  the  State; 
that  when  by  Section  1  of  Article  IV  the  '*  legislative 
power,  subject  to  the  limitations  herein  contained,"  was 
vested  in  a  Senate  and  House  of  Representatives,  all  of 
the  power  of  the  people  was  so  vested;  that  under  Sec- 
'tion  7  of  Article  IV,  embracing  one  of  the  limitations 
contemplated  by  Section  1,  the  Governor  and  his  as- 
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sociates,  as  a  part  of  the  State,  thus  become  empowered 
to  act  in  the  contingency  named;  that  when  Section  57 
of  Article  IV  was  adopted,  said  section  made  a  re-assign- 
ment of  the  legislative  authority  of  the  State,  which  had 
theretofore  been  vested  in  the  Senate  and  House  of 
Representatives,  excl\isively,  except  such  as  was  reserved 
to  the  people  themselves;  and  that,  accordingly,  the 
Governor  and  his  associates  have  neither  power  nor  au*- 
thority  to  redistrict  the  State  for  Senators.  If  this  con- 
clusion be  true,  then,  when  the  people  by  Section  57  re- 
sumed all  of  the  legislative  authority  originally  given  to 
the  General  Assembly  and  the  Governor  and  his  associ- 
ates and  re-vested  the  same  in  the  General  Assembly 
alone.  Section  57  superseded  not  only  the  limitation  em- 
braced in  Section  7  but  all  of  the  limitations  contemplated 
by  Section  1  as  ivell,  being  the  numerous  limitations  ad- 
verted to  by  us  supra.  Palpably,  therefore,  relator  is 
driven  back  to  his  abandoned  theory,  which  is  so  revo- 
lutionary and  so  contrary  to  the  principles  of  constitu- 
tional construction  as  to  require  but  slight  reflection  to 
compel  us  to  decide  adversely  thereto. 

The  real  sum  and  substance  of  what  relator  urges 
is  that  so  much  of  Section  7  as  is  relevant  hereto  was  re- 
pealed by  Section  57  by  implication,  and  this  in  the  face 
of  the  cardinal  rules  of  both  constitutional  and  statutory 
construction,  that  repeal  by  implication  is  not  favored, 
that  to  establish  a  repeal  the  two  provisions  in  question 
must  be  plainly  and  irreconcilably  repugnant  to  each 
other,  and  that  if,  by  any  reasonable  construction,  both 
provisions  can  be  construed  together,  both  will  be  sus- 
tained. 

However,  our  disposition  of  relator's  insis^nce  does 
not  depend  upon  an  analysis  of  the  princijflesl^  con- 
struction, for  this  court  has  heretofore  iil  effect  rttled 
upon  the  point  now  made,  in  k  case  involv-- 
^'^    *  ing  facts  suflSciently  analogous  to  those  at 

bar  to  be  controlling.  In  State  ex  rel.  Halliburton  v. 
Roach,  230  Mo.  408,  a  proceeding  to  have  this  court  issue 
its  peremptory  writ  of  mandamus  against  the  Secretary 
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of  State  to  compel  him  to  file  certain  petitions  presented 
to  him  by  citizens  acting  under  a  right  assumed  to  have 
been  conferred  by  the  initiative  and  referendum  amend- 
ment (being  Section  57  of  Article  IV),  which  petitions 
submitted  an  amendment  to  the  Constitution  redistrict- 
ing  the  State  senatorially,  it  was  held  that  Section  7, 
notwithstanding  the  adoption  of  Section  57,  continued  to 
control  the  matter  of  altering  the  senatorial  districts  of 
the  State,  Fox,  J.,  in  an  opinion  fully  concurred 
in  by  our  learned  brother  Graves,  said,  1.  c.  431 :  ''Mani- 
festly before  the  senatorial  districts  can  be  divided  in 
the  manner  as  suggested  in  the  so-called  proposed  con- 
stitutional amendment,  Section  7  of  Article  4  of  the  Con- 
stitution of  this  State  must  be  amended  and  so  changed 
as  to  authorize,  by  the  initiative,  the  people  at  the  polls 
to  divide  the  senatorial  districts.  ...  In  other 
words,  the  exercise  of  the  power  by  the  initiative  to  alter 
and  divide  the  senatorial  districts  by  a  legislative  en- 
actment cannot  have  the  force  and  effect  of  dislodging 
the  power  vested  by  the  Constitution  under  Section  7  of 
Article  4,  providing  for  the  apportionment  of  senatorial 
districts.  Before  the  power  to  alter  and  divide  the  sen- 
atorial districts  can  be  exercised  there  must  be  an  ap- 
propriate amendment  to  the  Constitution  dislodging  the 
power  to  so  divide  and  alter  such  districts  under  the 
present  Constitution  and  laws  of  this  State.''  This 
ruling  was  tantamount  to  holding  that  Section  57  (the 
Initiative-and-Eeferendum  Amendment)  did  not  repeal 
Section  7,  but  that  said  section  remained  the'  sole  reposi- 
tory of  authority  for  redistricting  the  State. 

That  Section  7  of  Article  IV  is  still  extant  and 
governing  in  the  matter  of  a  senatorial  re-apportionment 
was  further  recognized  by  this  court  on  June  21,  1910, 
later  than  the  adoption  of  Section  57,  in  State  ex  rel. 
Major  V.  Patterson,  229  Mo.  373,  a  certiorari  proceeding 
to  quash  an  order  made  by  the  County  Court  of  Jackson 
County  subdividing  said  county  into  new  legislative  dis- 
tricts, wherein  it  was  said  by  Graves,  J.,  1.  c.  388;  **0f 
course,  as  to  the  senatorial  districts,  if  the  Legislature 
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fails  to  apportion,  the  apportionment  may  be  made  by* 
other  officers  mentioned  in  Section  7  of  Article  4  of  the 
Constitution,  which  action  upon  their  part  stands  in  lieu 
of  legislative  action."  And  further,  at  page  389:  *'It 
is  clear  that  as  to  all  senatorial  districts  save  and  except 
those  within  a  single  county,  the  power  to  fix  the  lines 
thereof  lies  with  the  Legislature,  or  in  the  event  of  its 
failure  to  act,  with  the  Governor,  Secretary  of  State  and 
Attorney-General. ' ' 

Again,  that  Section  7  is  still  controlling  in  the  mat- 
ter of  re-apportioning  the  State  for  Senators,  was  con- 
ceded on  March  28,  1912,  also  later  than  the  adoption  of 
Section  57,  in  State  ex  rel.  Barrett  v.  Hitchcock,  241  Mo. 
433,  wherein  said  section  was  construed  and  applied. 

These  three  pronouncements  are  decisive  of  the 
question  here  presented.  It  follows,  therefore,  that  un- 
less we  are  now  desirous  of  departing  from  the  precedent 
thus  established,  the  contention  of  relator  must  be  ruled 
against  him. 

II.    Relator  also  insists  that  the  '* attempt"  made 
by  the  Governor,  Secretary  of  State  and  Attorney-Gener- 
al **  at  redistricting  is  so  unfair  as  to  convenience,  equal- 
ity of  population  and  compactness  of  ter- 

convenience:  ritorv,  as  to  make  it  void."  The  matter 
Compactness:  /.  •  •  j.     i  j  i.  i   i. 

Population.  of  convenience  is  not  stressed  by  relator 

and  we  shall  not  dwell  thereon. 
The  constitutional  requirements  with  respect  to 
senatorial  districts  are  that  they  shall  be  *' convenient;" 
that  they  shall  be  *^as  nearly  equal  in  population  as 
may  be,"  and  that  when  composed  of  two  or  more  coun- 
ties, **they  shall  be  continguoqs,  such  districts  to  be  as 
compact  as  may  be,  and  in  the  formation  of  the  same  no 
county  shall  be  divided. ' '  [Sees.  5  and  9,  Art.  IV.]  Under 
the  Constitution  the  duty  imposed  upon  the  Governor 
and  his  associates  is  not  that  they  shall  so  district  the 
State  as  to  have  every  district  exactly  equal  in  population 
and  perfectly  compact  in  territory.  Exact  mathematical' 
precision  is  not  a  requirement,  and,  when  it  is  considered 
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that  county  lines  must  be  adhered  to,  unless  a  county  is 
equitably  entitled  to  more  than  one  senator,  and  tl    ' 
divisible  counties  vary  in  size,  shape  and  populat 
is  obvious  that  such  precision  cannot  be  attained, 
real  duty  enjoined  upon  the  officials  acting  is  thai 
^hall  lay  out  the  districts  so  that  they  are  ''as  i 
equal''  in  population  ''as  may  be/'  and  "as  com 
in  territory  "as  may  be."    Such  is  the  language  < 
Constitution.    And  it  is  by  that  yardstick  that  the 
taken  must  be  measured.    The  expression  *  *  as  nea 
•may  be''  does  not  mean  as  nearly  as  a  mathen 
process  can  be  followed.    It  is  but  a  direction  addi 
to  the  body  charged  with  the  duty  prescribed,  expr 
of  the  general  principles  upon  which  the  apportio: 
shall  in  good  faith  be  made. 

Applying  this  standard  to  the  districts  befo 
we  are  convinced  by  an  examination  thereof,  thj 
same,  when  considered  as  a  whole,  as  is  essential, 
comply  with  the  constitutional  requirements.  B 
in  mind  the  several  separate  commands  of  the  Coi 
tion,  no  argument  is  required  to  show  that  ab 
numerical  equality  in  districts  cannot  be  obtaine 
county  lines  cannot  be  broken,  disparity  in  populal 
unavoidable.  It  is  also  evident  that  if  the  requir 
as  to  compactness  is  to  be  given  effect,  there  mus 
latitude  of  action  in  regard  to  population.  Thei 
when  but  four  districts  out  of  thirty-four  are  attac" 
being  non-compact,  with  room  for  question  as 
merit  of  such  attack,  and  when  the  average  varial 
population  from  the  true  ratio  of  equality,  as^ho 
respondent's  brief,  is  but  five  and  four-tenths  pei 
we  are  not  prepared  to  hold  that  the  judgment  ar 
cretion  of  the  Governor  and  his  associates  was  i 
ercised  in  a  reasonable,  practicable  manner,  and 
the  contemplation  of  the  Constitution.  And,  whei 
pared  with  the  districts  created  in  1901,  the  valic 
which  is  attacked  by  respondent  in  his  return  filec 
in,  it  is  patent  that  the  1921  districts  are  infinitely 
rior,  in  every  respect,  in  conforming  to  the  constiti 
mandate. 


Digitized  by 


Google 


600  SUPREME  COURT  OF  MISSOURI, 

State  ex  rel.  Lashly  v.  Becker. 

From  what  has  been  said,  it  follows  that  relator's 
insistence  as  to  the  invalidity  of  the  1921  redistricting 
should  be  ruled  against  him. 

Entertaining  the  views  herein  indicated,  I  respect- 
fully submit  that  the  writ  of  mandamus  should  be  denied. 

DAVID  E.  BLAIR,  J.  (dissenting).— I  am  unable 
to  concur  in  the  majority  opinion  and  will  state  my 
reasons  as  briefly  as  I  can. 

The  vital  question  in  the  case  is  the  effect  on  Sec- 
tion 7,  Article  IV,  of  our  Constitution  of  the  adoption  of 
Section  57,  Article  IV,  known  as  the  initiative-and-refer- 
endum  amendment.  Relator  in  brief  and 
Effect  of  argument  vigorously  attacked  the  senatorial 
Amendment  redistricting  act  of  1921,  performed  by  the 
of  1908.  Governor,  Attorney-General  and  Secretary  of 
State,  on  the  ground  that  it  is  not  a  fair  apportionment 
and  violated  the  mandates  of  the  Constitution  as  to  com- 
pactness, convenience  and  equality  of  population.  But 
when  compared  with  the  redistricting  for  senators  done 
in  1881,  1891,  1901  and  the  attempted  apportionment  of 
1911,  and  even  with  the  model  fixed  by  the  Constitution 
of  1875  itself,  the  redistricting  of  1921  is  shown  to  excel 
them  all  on. every  basis  of  comparison,  and  only  those 
blinded  by  partisanship  or  self  interest  will  seriously 
contend  that  the  1921  redistricting  does  not  come  as  near- 
ly to  complying  with  the  requirements  of  the  Constitution 
as  it  is  possible  to  do. 

In  holding  that  Section  7,  Article  IV,  of  the  Constitu- 
tion has  6een  repealed  in  so  far  as  it  provides  for  the 
performance  of  the  duty  of  redistricting  the  State  by  the 
designated     state     officials,     the     majority 

CoDStruction.  .  ?  •   i    a        ii  •  n  •      j 

opinion  violates  the  universally  recognized 
rules  of  statutory  and  constitutional  construction  that 
all  parts  of  a  law  or  constitution,  including  amendments, 
must  be  read  together;  that  when  two  constructions  of 
a  particular  provision  are  possible,  and  one  is  in  har- 
mony with  and  the  other  repugnant  to  another  provision 
dealing  with  the  same  subject,  that  construction  which  is 
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in  harmony  with  the  other  provision  must  be  adopted; 
that  the  presumption  is  against  repeal  by  implication  and 
such  repeal  is  not  favored.  If  Section  7,  Article  IV,  has 
been  repealed  by  the  adoption  of  Section  57,  Article  IV, 
in  1908,  it  is  by  implication  and  the  presumption  is 
against  such  repeal. 

Every  student  of  recent  history  and  of  the  progress 
of  the  scienciB  of  government  knows  that  the  reason  for 
the  adoption  of  the  initiative-and-referendum  amend- 
ments to  the  constitutions  of  the  several 
AmoQdm^t.  states  was  the  distrust  of  and  the  dissatis- 
faction with  the  legislature  in  the  character 
of  its  enactments  in  respect  to  the  ordinary  subjects  of 
legislation,  and  in  the  lack  of  responsiveness  of  such 
bodies  to  the  popular  demand  for  the  enactment  of  de- 
sired legislation.  It  cannot  be  seriously  contended  that 
the  failure  of  our  General  Assembly  to  exercise  its  power 
to  redistrict  the  State,  thereby  leaving  the  duty  to  be 
performed  by  the  named  state  officials,  played  the  slight- 
est part  in  the  demand  for  the  initiative.  The  expressed 
purpose  of  the  amendment  was  to  provide  for  the  initia- 
tive and  referendum.  Nothing  was  said  in  the  title  of 
the  resolution  submitting  such  amendment  about  **  re- 
locating'' the  legislative  power.    [Laws  1907,  p.  452.] 

Observing  the  great  rules  of  construction  referred 
to,  no  difficulty  appears  in  leaving  Section  7,  Article  IV, 
intact,  and  construing  Section  57,  Article  IV,  as  merely 
a  declaration  by  the  people  that  they  reserve  to  them- 
selves the  power  by  use  of  the  referendum 

ru  on.  ^^  p^g^  upon  the  laws  enacted  by  the  General 
Assembly  within  its  ordinary  powers  as  fixed  by  the  Con- 
stitution at  the  time  of  the  adoption  of  the  amendment, 
and  by  means  of  the  initiative  to  propose  and  pass  laws 
such  as  the  General  Assembly  might  itself  pass.  The 
initiative  amendment  not  having  in  express  terms  re- 
ferred to  Section  7,  Article  IV,  it  is  our  duty  to  construe 
the  whole  Constitution,  including  the  amendment,  in  such 
a  way  as  to  preserve  Section  7,  Article  IV,  intact,  if  it 
can  be  done.    In  other  words,  by  the  adoption  of  Section 
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57,  Article  IV,  the  people  simply  reserved  to  themselves 
the  power  to  do  the  acts  and  things  which  were  by  the 
Constitution  delegated  to  the  General  Assembly.  Acts 
which  the  General  Assembly  could  not  do  because  of  con- 
stitutional limitations,  restrictions  or  exceptions,  or  be- 
cause of  constitutional  grants  of  such  power  to  other 
agencies,  the  people  themselves  did  not  reserve  to  them- 
selves to  do.. 

This  is  the  only  construction  that  will  give  a  reason- 
able meaning  to  Section  57,  Article  IV,  without  doing 
violence  to  other' parts  of  the  Constitution,  including  Sec- 
tion 7,  Article  IV,  and  to  existing  laws  of  the  State, 
which  the  slightest  reflection  and  the  exercise  of  common 
sense  will  show  were  surely  not  intended  by  the  f ramers 
of  the  amendment  to  be  affected  by  it.  So  construed 
there  is  no  conflict  between  Section  57,  Article  IV,  and 
Section  7,  Article  IV.  To  accept  relator's  contention  is 
to  strike  down  all  limitations,  restrictions  and  exceptions, 
and  to  treat  as  withdrawn  all  constitutional  grants  of 
legislative  authority  to  agencies  other  than  the  Legis- 
lature, and  all  prior  delegation  of  legislative  power  made 
by  the  General  Assembly  itself. 

The  majority  opinion  reached  the  conclusion  that 
the  initiative-and-referendum  amendment  did  not  affect 
the  restrictions  upon  legislative  power  imposed  by  the 
Constitution  and  that  it  is  unthinkable  to 
hold  that  such  was  its  effect.  In  the  name 
of  reason,  why  not!  To  admit  a  single  exception  either 
of  reservation  or  of  grant  is  to  destroy  the  very  foun- 
dation upon  which  the  majority  opinion  rests.  The  people 
are  the  source  of  all  power,  legislative,  executive,  judi- 
cial. They  had  previously  vested  the  legislative  power 
of  the  State  in  the  General  Assembly,  subject  to  certain 
restrictions  and  limitations.  If  Section  57,  Article  IV, 
restored  all  legislative  power  to  the  people  themselves, 
were  not  all  restrictions  merged  in  the  people  when  such 
power  was  so  restored,  and,  in  again  bestowing  legis- 
lative power  upon  the  Legislature,  did  they  not  bestow 
it  limited  and  restricted  only  by  the  right  of  the  people 
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to  refer  legislative  enactments  and  to  initiate  and  pass 
laws?  I  agree  that  it  is  unthinkable  that  such  was  the 
intent  of  the  people  in  adopting  Section  57,  Article  IV. 
But  how  can  such  conclusion  be  avoided,  if  such  amend- 
ment be  construed  as  a  resumption  by  the  people  of  all 
legislative  power?  How  can  the  majority  opinion  stand 
without  assuming  such  complete  resumption?  A  reason- 
able construction  of  the  amendment  is  that  all  the  people 
sought  and  accomplished  by  such  amendment  was'  a 
reservation  of  power  to  require  approval  by  the  people 
themselves  of  all  acts  passed  by  the  General  Assembly, 
except  as  stated  in  the  amendment,  and  the  power  to 
initiate  and  pass  laws  that  the  General  Assembly  itself 
previous  to  that  time  might  have  passed,  and  to.  amend 
the  Constitution  by  direct  action.  The  powers  and  duties 
of  the  Legislature  as  fixed  by  the  Constitution,  with  this 
exception^  were  not  disturbed.  Restrictions  and  limita- 
tions on  legislative  power  and  grants  of  legislative  power 
provided  elsewhere  in  the  Constitution  were  not  affected. 

The  General  Assembly  having  failed  to  divide  the 
State  into  senatorial  districts  at  its  first  session  after 
the  population  of  the  State  had  been  ascertained  from 
the  1920  census,  the  only  time  it  is  authorized  by  the 
Constitution  to  do  so,  and  that  act  having  been  per- 
formed under  the  provisions  of  Section  7,  Article  IV,  by 
the  designated  state  oflScials  within  thirty  days  after 
the  adjournment  of  the  session  of  the  General  Assembly 
upon  which  the  duty  devolved,  the  General  Assembly 
was  thereafter  deprived  of  constitutional  power  to 
redistrict  the  State,  and  the  people  only  having  re- 
served tQ  themselves  such  .power  as  a  subsequent  General 
Assembly  might  possess  in  the  premises,  were  without 
power  to  redistrict  the  State  by  the  initiative. 

Such  was  the  view  of  this  court  in  the  case  of  State 

ex  rel.  v.  Halliburton,  230  Mo.  408,  decided  many  months 

after  Section  57,  Article  IV,  was  adopted.    It  was  sought 

by  the   required  number  of  petitioning 

TO^Hauiburton      j^g^j  voters,  acting  under  the  initiative 

amendment  of  the  Constitution,  to  sub- 
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mit  by  initiative  to  the  voters  a  purported  amendment 
to  the  Constitution  redistricting  the  State  for  Senators. 
Mandamus  was  invoked  to  compel  the  then  Secretary  of 
State  to  file  the  initiative  petitions  which  he  had  refused 
to  file.  The  court  held  that  while  said  petitions  de- 
nominated the  proposal  a  constitutional  amendment,  it 
was  in  effect  legislative  in  character  and  that  it  sought 
to  amend  a  section  of  the  Constitution  legislative .  in 
character  and  by  its  terms  limited  in  duration  and  ap- 
plication and  a  dead  enactment  by  reason  of  the  consti- 
tutional redistricting  of  the  State  into  districts  in  1881 ; 
that  such  legislation  contravened  Section  7,  Article  IV, 
of  the  Constitution  which  gave  the  power  to  redistrict 
the  State  to  the  General  Assembly  at  its  first  session 
after  the  population  of  the  State  had  been  determined 
by  the  decennial  census  of  the  United  States,  or  on  fail- 
ure of  the  General  Assembly  to  act,  to  the  designated 
state  oflScials.  I  quote  from  the  majority  opinion  written 
by  Chief  Justice  Fox,  a  portion  not  quoted  or  referred 
to  in  the  majority  opinion,  beginning  at  page  431,  as 
follows : 

**  Manifestly  before  the  senatorial  districts  can  be 
divided  in  the  manner  as  suggested  in  the  so-called  pro- 
posed constitutional  amendment.  Section  7  of  Article  4 
of  the  Constitution  of  this  State  must  be  amended  and 
so  changed  as  to  authorize,  by  the  initiative,  the  people 
at  the  polls  to  divide  the  senatorial  districts.  Section 
7  of  Article  4  of  the  Constitution,  in  addition  to  pro- 
viding how  the  senatorial  districts  shall  be  divided,  ex- 
pressly provides  that  the  apportionment  shall  be  re- 
vised and  adjusted  every  ten  years  upon  the  basis  of  the 
United  States  census,  or  if  such. census  be  not  taken,  or 
is  delayed,  then  on  the  basis  of  a  State  census ;  such  ap- 
portionment to  be  made  at  the  first  session  of  the  General 
Assembly  after  each  such  census.  Clearly  it  will  not  be 
seriously  contended  that  the  senatorial  districts  might 
be  altered  and  changed  in  the  manner  suggested  by  the 
so-called  amendment  to  the  Constitution  without  first 
submitting  to  the  people  of  the  State  an  amendment  to 
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Section  7  of  Article  4  of  the  Constitution,  which  ex- 
pressly provides  how  the  senatorial  districts  shall  be  di- 
vided. If  this  can  be  done  we  again  have  the  anomalous 
proposition  that  upon  the  day  of  the  election  we  have  a 
Constitution  (Section  7,  Article  4)  in  full  force,  pro- 
viding how  the  senatorial  and  representative  districts 
shall  be  divided,  and  without  a  single  change  in  the  con- 
stitutional provision,  or  a  single  suggestion  as  to  a  dif- 
ferent method  of  dividing  the  senatorial  and  representa- 
tive districts,  and  without  any  vote  by  the  people  under 
the  initiative  making  any  change  in  the  constitutional 
provision,  or  any  canvass  or  returil  of  such  vote,  an  ab- 
solute exercise  of  the  right  to  divide  the  State  into  sena- 
torial districts.  Manifestly,  as  heretofore  stated,  the 
right  to  alter  and  change  the  senatorial  districts  as 
suggested  in  this  so-called  proposed  constitutional  apiend- 
ment  could  not  possibly  attach  until  it  was  ascertained 
that  Section  7  of  Article  4  of  the  Constitution  of  this 
State  had  been  amended  and  that  such  amendment  was 
ratified  or  adopted  upon  a  proper  canvass  and  return 
of  the  votes.  In  other  words,  the  exercise  of  the  power 
by  the  initiative  to  alter  and  divide  the  senatorial  dis- 
tricts by  a  legislative  enactment  cannot  have  the  force 
and  effect  of  dislodging  the  power  vested  by  the  Conn- 
stitution  under  Section  7  of  Article  4,  providing  for  the 
apportionment  of  senatorial  districts.  Before  the  poiv- 
er  to  alter  and  divide  the  senatorial  districts  can  be 
exercised  there  must  be  an  appropriate  amendment  to 
the  Constitution  dislodging  the  power  to  so  divide  and 
alter  such  districts  under  the  present  Constitution  and 
laws  of  this  State."    (Italics  ours.) 

Graves,  J.,  at  page  444,  concurred  in  the  opinion 
written  by  Chief  Justice  Fox  in  the  Halliburton  case, 
and  said,  '*I  fully  concur  in  all  that  Fox,  C.  J.,  has 
written  in  this  case.  The  points  made  by  him  are  un- 
answerable, but  in  the  argument  and  in  the  briefs  another 
point  was  raised  upon  which  I  have  well  defined  views." 
And  he  then  proceeds  to  discuss  the  case  from  another 
angle,  which  furnished  an  additional  reason  for  con- 
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curring  in  the  disposition  of  the  case  made  by  Chief  Jus- 
tice Fox. 

It  would  appear  that  the  question  of  the  right  of 
the  people  to  legislate  by  the  initiative  on  the  ques- 
tion of  redistricting  the  State  for  senators  had  been 
adversely  decided  in  a  clear-cut  manner  in  the  Hallibur- 
ton case.  That  is  the  only  conclusion  that  can  be  drawn 
from  that  case,  notwithstanding  the  fact  that  the  initia- 
tive petitions  presented  what  was  called  a  constitu- 
tional amendment.  This  court  clearly  ruled  that  the 
amendment  was  legislative  in  character,  and  because  of 
such  legislative  character  was  not  a  proper  subject  of 
legislation,  because  violative  of  Section  7,  Article  IV, 
of  the  Constitution.  In  a  proceeding  questioning  the 
right  of  the  people  to  redistrict  by  the  initiative,  the 
case  would  be  squarely  in  point. 

To  show  further  that  the  effect  of  the  adoption  of 
Section  57,  Article  IV,  on  the  power  of  the  designated 
state  officials  to  redistrict  the  State  for  senators  was  be- 
fore this  court  in  the  Halliburton  case,  and  that  such 
issue  was  squarely  decided  by  this  court  in  that  case,  I 
quote  from  the  brief  of  the  Attorney-General  in  the 
Halliburton  case,  which  was  signed  by  our  present  learn- 
ed'Chief  Justice,  then  assistant  Attorney-General,  and 
counsel  in  the  Halliburton  case,  and  now  concurring  in 
the  majority  opinion,  which  quotation  is  taken  from  230 
Mo.  ].  c.  417,  and  is  as  follows : 

**The  power  to  redistrict  the  State  into  senatorial 
districts  is,  by  Section  7,  Article  4  of  the  Constitution, 
specifically  and  exclusively  delegatjed  to  the  Legislature, 
and,  in  event  of  its  failure  to  act,  to  certain  officials  there- 
in named.  It  is  in  its  very  nature,  as  well  as  by  the  ex- 
press terms  of  the  Constitution,  a  legislative  power*  yet 
it  was,  and  is,  a  power  which,  being  still  specifically 
delegated,  cannot  be  exercised  by  any  authority  other 
than  that  named,  and  this  condition  was,  and  is,  not 
changed,  modified  or  affected  by  the  adoption  of  the 
initiative-and-ref erendum  amendment. '' 
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The  late  John  Kennish  and  the  late  John  C.  Brown, 
both  of  whom  afterwards  served  the  State  with  great 
honor  and  distinction  as  members  of  this  court,  were  of 
counsel  for  relator  in  the  Halliburton  case.  It  apparent- 
ly never  occurred  to  those  eminent  jurists  that  the  adop- 
tion of  Section  57,  Article  IV,  had  withdrawn  from  the 
designated  state  officials  the  power  to  redistrict  the  State, 
and  they  joined  in  defending  before  this  court  the  right 
of  the  people  to  amend  Section  11,  Article  IV,  of  the 
Constitution,  the  section  defining  temporary  senatorial 
districts.  The  reasons  which  prompted  the  preparation 
and  filing  of  petitions  looking  to  such  amendment  need 
not  be  discussed  here,  but  the  fact  that  these  eminent 
jurists  evidently  thought  that  the  people  could  only  ob- 
tain a  fair  division  of  the  State  into  senatorial  districts 
by  a  constitutional  amendment^  at  a  time  when  Section 
57,  Article  IV,  had  been  adopted,  proclaimed  and  was 
in  force,  is  worthy  of  consideration  on  the  question  be- 
fore us. 

The  issue  was  squarely,  raised  and  the  case  was  de- 
cided on  such  issue  and  the  decision  is  controlling.  It 
cannot  be  successfully  distinguished  from  the  case  at 
bar.  It  should  not  be  overruled  without  it  clearly  ap- 
pears to  be  fundamentally  unsound.  It  is  in  effect  over- 
ruled by  the  majority  opinion,  although  the  majority 
opinion  is  entirely  silent  as  to  the  expressions  in  the 
Halliburton  case  which  are  out  of  harmony  with  the  con- 
clusions reached  in  the  majority  opinion. 

The  decision  in  the  present  case  will  unfortunately 
bear  the  suspicion  of  being  written  in  response  to  the 
demands  of  political  necessity  and  as  judicial  first-aid 
in  the  unfortunate  political  dilemma  in  which  relator 
and  his  party  associates  now  find  themselves;  because  of 
the  disastrous  election  results  in  1920.  For  this  reason, 
unless  the  unsoundness  of  the  Halliburton  case  can  now 
be  shown  with  a  clearness  and  certainty  approaching  a 
mathematical  demonstration,  it  should  be  followed.  The 
majority  opinion  practically  ignores  it.  Considerations 
of  political  necessity  should  not  bear  a  feather's  weight 
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in  the  scales.  Our  decisions  should  be  based  on  reason- 
ing so  conclusive,  so  inescapable  as  to  avoid  the  suspicion 
that  such  considerations  were  so  weighed. 
f  In  State  ex  rel.  Barrett  v.  Hitchcock,  241  Mo.  433, 
the  question  of  the  effect  of  the  initiative  was  not  direct- 
ly considered.  That  proceeding  was  in  mandamus  to 
»«.    «i.  1.     ^  «         compel  the  circuit  judges  of  the  city 

The  Hitchcock  Caae.        .  cK    t       -xi  x  x«ij« 

of  St.  Louis  to  lay  out  senatorial  dis- 
tricts in  that  city  in  conformity  with  the  attempted  re- 
districting  of  the  State  in  1911  by  the  Secretary  of  State 
and  Attorney-General,  over  the  protest  and  without  the 
proclamation  of  the  Governor.  The  majority  of  this 
court  held  that  the  alleged  redistricting  act  was  invalid 
without  the  proclamation  of  the  Governor,  and  because 
the  actual  division  itself  did  not  comply  with  the  man- 
dates of  the  Constitution,  and  because  the  duties  of  the 
circuit  judges  were  legislative  in  character,  and  there- 
fore this  court  could  not  compel  them  to  act  in  the 
premises.  It  apparently  never  occurred  to  learned  coun- 
sel for  respondents  or  the  court  to  urge  as  a  reason  why 
the  circuit  judges  should  not  be  compelled  to  act,  that 
Section  57,  Article  IV,  had  taken  away  the  power  of  the 
designated  state  officials  to  act.  If  the  thought  of  such 
.  repeal  had  entered  the  minds  of  court  or  counsel,  it 
would  have  been  a  most  satisfactory  and  conclusive 
answer  to  the  contention  that  the  circuit  judges  should 
be  required  to  act.  It  was  left  for  partisan  counsel  in  this 
case,  with  wits  sharpened  by  the  bitterness  of  over- 
whelming defeat  at  the  polls,  to  make  the  amazing  dis- 
covery. However,  in  discussing  that  case  in  the  majority 
opinion,  our  learned  brother  Woodson,  at  page  456,  took 
occasion  to  say : 

**That  the  Forty-sixth  General  Assembly  was  duly 
held  in  the  City  of  Jefferson  in  the  year  1911,  but  it  failed 
to  apportion  or  redistrict  the  State  into  senatorial  dis- 
tricts as  provided  fot  by  Section  7  of  Article  4  of  the 
Constitution. 

**That  under  the  terms  of  said  section  it  then  be- 
came the  duty  of  the  Governor,  Secretary  of  State  and 
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the  Attorney-General  to  redistrict  it,  as  therein  pro- 
vided ;  and  on  April  18,  1911,  they  regularly  convened  in 
the  City  of  Jefferson  for  that  purpose  and  took  up  the 
matter  of  redistrieting  the  State  into  senatorial  dis- 
tricts/' 

In  addition  to  the  application  of  the  rules  of  con- 
struction referred  to  and  the  adjudicated  cases  dis- 
cussed, we  have  the  right  to  take  into  consideration  the 
consequences  of  a  given  construction  where  the  meaning 
of  the  amendment  is  doubtful.  As  a  general  rule  courts 
have  nothing  to  do  with  the  consequences  of  their  de- 
cisions; but  the  meaning  of  the  amendment  being  not 
entirely  clear,  the  question  of  whether  or  not  the  people 
intended  by  such  amendment  a  construction  contended 
for,  reference  to  the  consequences  is  not  out  of  place  to 
show  what  was  the  real  intent  of  the  people  in  adopting 
the  amendment,  because  the  people  cannot  be  presumed 
to  have  intended  undesirable  or  disastrous  consequences 
as  the  effect  of  such  amendment. 

Perhaps  the  least  of  the  difficulties  resulting  will  be 
the  disadvantages  suffered  by  the  people  of  the  State  in 
having  to  endure,  possibly  for  years,  the  outgrown  sena- 
torial apportionment  of  1901.  Politically  unfair  and 
made  in  utter  disregard  of  the  mandates 
SSSuences.  ^^  ^^^  Cgnstitution  in  the  beginning,  due  to 
the  marked  tendency  to  city  dwelling,  it  has 
become  more  unfair  and  unrepresentative  as  the  years 
have  passed.  Even  if  the  majority  opinion  is  decisive 
of  the  right  of  the  people  to  redistrict  the  State  by  the 
initiative  and  reliance  can  be  placed  on  adherence  to  the 
decision  in  future  cases,  it  is  difficult  to  see  how  any  re- 
districting  bill  can  be  carried  at  the  polls. 

It  is  altogether  probable  that  the  reason  the  Gen- 
eral Assembly  has  failed  to  redistrict  the  State  here- 
tofore is  because  even  the  Legislature  is  too  numerous  a 
body  to  come  to  an  agreement  as  to  the  territory  to  be 
included  in  the  several  senatorial  districts.  The  motives 
of  the  proponents  of  any  given  arrangement  are  always 
subject  to  suspicion  of  private  political  fortunes  to  be 
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promoted  or  special  legislative  interests  to  be  subserved, 
and  the  larger  the  number  of  people  to  be  satisfied  by 
any  given  arrangement  the  less  the  likelihood  of  agree- 
ment. Such  likelihood  of  agreement  would  be  lessened 
almost  to  the  vanishing  point  if  the  voters  of  the  entire 
State  had  to  pass  on  any  given  arrangement.  The  people 
in  the  country  probably  would  suspect  that  the  cities 
were  given  too  much  representation,  and  vice  versa.  This 
attitude  may  explain  the  failure  of  the  General  As- 
sembly in  the  past  to  exercise  its  power,  and  such  attitude 
would  more  than  likely  defeat  any  plan  of  senatorial 
redistricting  submitted  to  popular  vote. 

But  by  far  the  most  serious  consequences  to  be  con- 
sidered because  of  the  conclusion  reached  in  the  majority 
opinion  is  its  effect  on  restrictions  upon  and  grants  of 
legislative  authority  made  by  the  Constitution  itself 
and  delegations  of  legislative  authority  by  the  General 
Assembly.  The  holding  of  the  majority  opinion  is  that 
all  grants  of  legislative  power  are  withdrawn  from  all 
agencies,  except  the  Legislature  and  the  people  them- 
selves, and  is  evidenced  by  the  following  language  from 
the  majority  opinion : 

*'The  sole  idea  was  to  centralize  legislative  authority 
or  power  in  a  given  and  single  forum,  so  that  the  ref- 
erendum and  initiative  rights  of*  the  people  would  be 
preserved.  They  did  not  intend,  nor  do  thoughtful  people 
think  that  they  intended,  to  utterly  destroy  the  res- 
ervations and  restrictions  of  the  document  that  they 
were  amending.  As  said,  their  purpose  was  to  center 
all  legislative  power  or  authority  (as  we  have  defined  it 
supra)  in  one  single  legislative  forum,  so  that  they 
could  invoke  either  the  referendum  or  the  initiative. 
That  forum  they  made  the  General  Assembly.  This  ex- 
cludes legislative  power  or  authority  from  oth«r  inde- 
pendent branches  or  oflScers  of  the  government,  and  tbe 
thing  before  us  is  a  constitutional  grant  of  legislative 
powers  to  three  executive  officers.'' 

The  majority  were  compelled  so  to  hold  in  order 
to  reach  the  conclusion  that  the  constitutional  grant  of 
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conditional  or  alternative  power  to  the  designated  state 
oflScials  to  redistrict  the  State  was  withdrawn.  If  any 
exceptions  be  recognized,  then  the  force  of  the  reason- 
ing is  immediately  destroyed.  But  in  so  holding  the  opin- 
ion holds  too  much,  and  if  the  opinion  be  followed  it 
visits  upon  our  State  most  confusing  and  disastrous  con- 
sequences. 

Following  the  decision  to  its  legitimate  conclusion, 
what  becomes  of  constitutional  and  statutory  delegation 
of  legislative  powers  to  cities,  school  districts  and  special 
road  districts  in  levying  taxes?  What  becomes  of  legis- 
lative powers  bestowed  by  the  Constitution  upon,  or 
delegated  by  the  General  Assembly  to,  municipalities 
enabling  them  to  pass  ordinances  on  the  multitude  of  sub- 
jects provided  for  in  their  general  and  special  charters, 
including  the  police  power  itself?  If  the  Constitution 
itself  is  changed  and  grants  of  legislative  power  directly 
provided  for  therein  are  withdrawn,  what  becomes  of 
delegations  of  legislative  authority  made  by  the  General 
Assembly  prior  to  the  initiative-and-referendum  amend- 
ment? Is  the  creature  of  the  Constitution,  the  General 
Assembly,  greater  than  the  Constitution  itself?  Clearly 
not.  All  3uch  powers  must  be  held  also  to  have  been 
centralized  **  in  a  given  and  single  forum,  so  that  the  ref- 
erendum and  initiative  rights  of  the  people  would  be 
preserved,"  as  ruled  in  the  majority  opinion. 

Let  us  hope  that  delegations  of  legislative  powers 
by  the  General  Assembly  subsequent  to  the  adoption  of 
of  the  amendment  have  escaped  the  disastrous  conse- 
quences of  the  reasoning  of  the  opinion,  because  as  to 
them  the  people  have  had  the  right  to  exercise  the  ref- 
erendum and,  having  failed  to  exercise  it,  such  powers 
may  be  regarded  as  safe  from  the  far-reaching  eifects 
of  the  decision. 

However,  conceding  that  the  majority  opinion  has 
soundly  ruled  that  all  legislative  powers  have  been  cen- 
tralized *4n  a  given  and  single  forum,  so  that  the  refer- 
endum and  initiative  rights  of  the  people  would  be  pre- 
served," it  is  a  very  serious  question  whether  the  Gener- 
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al  Assembly,  since  the  adoption  of  Section  57,  Article 
IV,  has  been  possessed  of  power  to  delegate  any  legis- 
lative duties  whatever,  because  the  referendum  could  not 
apply  to  the  exercise  of  such  delegated  legislative 
powers.  If  so,  what  becomes  of  the  legislative  powers 
of  cities  of  the  first  and  second  classes  delegaied  since 
1908!  What  becomes  of  the  powers  of  the  Public  Serv- 
ice Commission  to  fix  reasonable  rates  for  public  utility 
service?  These  acts  are  legislative  in  character.  What 
becomes  of  the  legislative  powers  of  the  numerous  other 
boards  and  commissions  created  since  1908? 

Already  reports  of  the  confusion  resulting  from  the 
ruling  made  in  this  case  are  reaching  our  ears.  Under 
the  1901  redistricCing  act  the  city  of  St.  Louis  has  six 
senators  and  under  the  1921  apportionment  eight.  This 
caused  a  rearrangement  of  the  senatorial  districts,  a 
change  in  the  wards  and  new  election  precincts.  Some 
of  the  new  election  precincts  are  in  two  different  sena- 
torial districts  as  laid  out  in  1901,  and  great  apprehension 
is  felt  that  the  necessary  changes  cannot  be  made  before 
the  election  of  delegates  to  the  Constitutional  Conven- 
tion. Doubtless  the  same  situation  exists  in  Jackson 
County,  to  which  two  additional  senators  are  assigned 
by  the  1921  act.  It  will  indeed  be  a  fearful  price  to  pay 
if  the  effect  of  the  majority  opinion  is  to  endanger  the 
Constitutional  Convention  itself. 

I  will  not  enumerate  further  examples.  Carried  to 
its  logical  conclusion,  the  majority  opinion  is  startling 
and  revolutionary  in  its  effect.  As  is  said  in  the  ma- 
jority opinion  on  the  question  of  the  effect  of  Section  57, 
Article  IV,  on  restrictions  on  legislative  power,  **If  this 
amendment  withdrew  one  restriction,  it  withdrew  all, 
and  it  is  unthinkable  to  say  that  such  was  the  intent  of 
the  people."  And  so  I  say  to  as  grants  of  legislative 
power,  not  only  to  the  designated  state  oflScials,  but  to 
cities,  counties,  school  districts,  conimissions,  boards  and 
other  bodies,  that  if  this  amendment  withdrew  one  pre- 
existing grant  of  legislative  power,  it  withdrew  all.  It 
may  have  destroyed  the  subsequent  power  to  delegate 
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legislative  duties.    It  is  unthinkable  to  say  that  such  was 
the  intent  of  the  people. 

The  ordinary  mind  is  sufficiently  endowed  with  im- 
agination to  visualize  the  disastrous,  yes,  appalli 
sequences  to  our  established  institutions  that  ^ 
low  adherence  ^to  the  rule  announced^ 

HIGBEE,  J.  (dissenting).— The  leading,  if 
sole,  question  in  this  case  is:  Was  the  power  g 
delegated  to  the  Governor,  Secretary  of  State 
torney-General  by  Section  7  of  Article  IV  of  the 
tution,  repealed  by  Section  57  thereof,  the  Initia 
Eeferendum,  adopted  in  1908? 

In  the  brief  and  printed  argument  by  relat( 

tinguished  counsel,  it  was  broadly  contended  tl 

tion  57,  by  necessary  implication,  repealed  Sect 

Article  IV,  by  which  the  legislative 

Position'''''  ^f  *^^^  S*^^^' ' '  subject  to  the  limitatio 
in  contained,  shall  be  vested  in  a  Sei 
House  of  Representatives  to  be  styled  The  Gen< 
sembly  of  the  State  of  Missouri,''  as  also  Secti 
that  article,  and  that  by  Section  57  the  people  rei 
the  General  Assembly  with  all  legislative  author 
ject  only  to  the  poiver  reserved  by  the  people  to 
legislation  and  amendments,  and  to  approve  o 
at  the  polls  any  act  of  the  legislative  assembly. 

At  the  oral  argument  and  in  their  reply  bri 
ever,  this  contention  was  alSandoned,  because  it  v 
that  it  resulted  in  the  abrogation  of  all  the  resi 
of  the  Constitution  on  the  legislative  authoritj 
General  Assembly.  The  argument  proved  to< 
Much  stress  was  also  laid  on  the  supposed  dig 
between  the  word  /'power"  in  Section  1,  and  tl 
''authority"  in  Section  57!  It  was  contended  1 
distinction  was  vital  in  the  consideration  of  tl 
tion,  but  as  these  words  are  used  interchange 
Section  57,  it  must  be  conceded  that  the  diffei 
meaning  of  these  words  as  used  in  our  Constit 
more  fanciful  than  real.    So  the  controversy  on  1 
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of  the  relator  at  the  oral  argument  rested  on  the  con- 
tention that  Section  57,  by  necessary  implication,  re- 
pealed the  special  power  delegated  to  the  three  state 
officers  to  redistrict  the  State  senatorially  on  the  fail- 
ure of  the  General  Assembly  to  perform  that  legislative 
duty.  • 

In  the  majority  opinion  it  is  said  that  the  legislative 
intent  of  the  frame\rs  of  the  amendment  was,  *'to  gather 
together  and  lodge  in  one  legislative  forum  all  legis- 
lative power  or  authority.  If  this  was  the 
2Sivo¥orum.  1^*^^^  and  purpose  of  the  amendment,  then 
it  gathered  to  the  legislative  forum  the  con- 
ditional grant  of  legislative  power  to  those  three  ex- 
ecutive officers.  The  legislative  authority  of  the  State 
includes  all  legislative  authority  existing  at  the  time. 
If  all  legislative  authority  were  vested  in  a  given  legis- 
lative forum  (including  the  General  Assembly  and  the 
Governor)  the  legislative  authority  of  these  three  ex- 
ecutive oflficers  was  gathered  unto  the  fathers  and  must 
be  for  naught  held.  *The  legislative  authority'  needs  no 
defining.  It  is  in  substance  all  legislative  authority.  All 
legislative  authority  must  be  construed  in  the  light  of 
the  reservations  and  restrictions  upon  legislative  action. 
As  to  reservations  and  restrictions,  the  intent  of  the 
framers  was  to  preserve  them,  but  it  is  as  clear  that 
their  intent  was  to  so  concentrate  legislation  or  legis- 
lative acts,  as  to  give  them  power  to  supervise  them 
either  by  the  referendum  oTr  the  initiative.  This  was 
the  Very  reason  for  the  amendment.  All  concede,  and  if 
not,  the  cases  and  the  Constitution  so  hold,  that  the  re- 
districting  of  the  State  is  a  legislative  act.  If  the  fram- 
ers of  the  amendment  had  not  thought  that  they  had 
gathered  into  one  bunch  all  legislative  authority  or  p6wer, 
and  placed  it  in  one  channel*,  so  that  they  could  review 
the  same,  if  dissatisfied,  they  might  have  extended  both 
the  referendum  and  initiative.  They  thought,  and  they 
intended  to  place  *the  legislative  authority'  in  such 
position  as  to  enable  them  to  review  by  referendum  aU 
acts  of  a  legislative  character.    If  this  be  the  intent  of 
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the  amendment,  then  it  conflicts  with  the  proviso,  or  last 
clause  of  Section  7.  of  Article  IV." 

The  learned  judge  does  not  inform  us  how  he  knows 
what  the  framers  of  Section  57  thought  or  intended,  or 
*'that  their  purpose  was  to  gather  together  and  lodge  in 
one  legislative  forum  all  legislative  power,"  or,  as  else- 
where expressed  in  the  opinion,  **the  sole  idea  was  to 
centralize  legislative  authority  or  power  in  a  given  and 
single  forum  so  that  the  referendum  and  initiative  rights 
of  the  people  would  be  preserved.  They  did  not  intend, 
nor  do  thoughtful  people  think  that  they  intended,  to 
destroy  the  reservations  and  restrictions  of  the  docu- 
ment that  they  were  amending." 

We  disclaim  any  knowledge  in  the  premises  other 
than  can  be  gained  by  reading  and  interpreting  the 
amendment  in  the  light  of  the  time-honored  and  time- 
Btrn  ti  tested  rules  of  construction,  which,  it  was  ad- 
mitted at  the  argument,  were  the  same  as  in 
the  construction  of  statutes.  ''In  the  main,  the  general 
principles  governing  the  construction  of  statutes  apply 
also  to  the  construction  of  constitutions."  [12  C.  J.  699, 
sec.  42.] 

Section  1  of  Article  IV  reads:  ''The  legislative 
power,  subject  to  the  limitations  herein  contained,  shall 
be  vested  in  a  Senate  and  House  of  Representatives,  to 
be  styled  'the  General  Assembly  of  the  State  of  Mis- 
souri.' "  If  it  was  thought  necessary  to  insert  the  limi- 
tation clause  in  this  section,  and  if  Section  57  gathers  up 
all  the  legislative  power  of  the  State  and  centralizes  it 
in  the  General  Assembly,  why  did  not  the  framers  of  the 
amendment  preserve  therein  these  essential  limitations? 
Why  leave  such  vital  restrictions  to  be  supplied  by  the 
extra-hazardous  chance  of  judicial  construction?  In  other 
words,  if  Section  57  was  intended  as  a  substitute  for 
Section  1  of  Article  IV,  why  did  not  the  framers  thereof 
write  therein  "subject  to  the  limitations  herein  con- 
tained?" 

Now  the  simple  truth  is  that  Section  57  no  more  re- 
peals Section  1  or  the  proviso  of  Section  7  of  Article  IV, 
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then  the  Sermon  on  the  Mount  abrogates  the  Ten  Com- 
mandments. Indeed,  the  Master  gave  a  new  interpreta- 
tion to  the  Commandments.  Envy  of  another's  goods 
is  larceny;  lust  is  adultery;  hatred  is  murder.  Still, 
the  Law,  written  by  God's  finger  on  the  Tables  of  Stone, 
remains  the  Gibraltar  of  Civilization. 

It  is  believed  that  if  this  action  on  the  part  of  the 
state  officials  were  not  pregnant  with  political  conse- 
quences, there  would  be  no  shade  of  difference  of  opinion 
among  lawT'ers  in  the  solution  of  this  question. 
Quest^s  -^^^^  when  political  questions  get  into  court,  as 
they  inevitably  must,  it  must  be  confessed  that 
we  are  likely  to  be  unconsciously  influenced  by  our  polit- 
ical predilections.  This  was  conspicuously  demon- 
strated by  the  deliverance  of  the  Electoral  Connnission 
in  the  famous  controversy  over  the  great  stake  at  igsue 
in  the  Hayes-Tilden  election  contest. 

Happily,  however,  the  identical  question  in  this  case 
was  directly,  involved  and  expressly  decided  by  this 
court  against  relator's  contention  when  political  con- 
siderations and  party  control  of  the  State 
2^3^^^^^^'"''  Senate  were  not  involved.  In  the  Halli- 
burton  case,  230  Mo.  408,  the  Secretary 
of  State  refused  to  file  petitions  for  the  enactment  by  the 
initiative  of  a  measure  which  this  court  held  was  a  legis- 
lative act  to  redistrict  the  State  senatorially.  A  manda- 
mus was  asked  to  compel  the  Secretary  of  State  to  file 
them.  Fox,  C.  J.,  delivering  the  opinion  of  the  court, 
said  in  part,  at  page  431: 

**  Manifestly  before  the  senatorial  districts  can  be 
divided  in  the  manner  as  suggested  in  the  so-called  pro- 
posed constitutional  amendment,  Section  7  of  Article  IV 
of  the  Constitution  of  this  State  must  be  amended  and 
so  changed  as  to  authorize,  by  the  initiative,  the  people 
at  the  polls  to  divide  the  senatorial  districts.  . 
In  other  words,  the  exercise  of  the  power  by  the  initiative 
to  alter  and  divide  the  senatorial  districts  by  a  legislative 
enactment  cannot  have  the  force  and  effect  of  dislodging 
the  power  vested  by  the  Constitution  under  Section  7  of 
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Article  IV,  providing  for  the  apportionment  of  senatorial 

districts.    Before  the  power  to  alter  and  divide  tb 

torial  districts  can  be  exercised  there  must  be 
propriate  amendment  to  the  Constitution  dislodg 
power  to  so  divide  and  alter,  such  districts  un< 
present  Constitution  and  laws  of  this  State."    . 
page  438  the  learned  Chief  Justice  said : 

^*In  other  words,  as  applicable  to  this  subje 
must  include  in  the  petitions  the  full  t^xt  of  the 
ment  that  is  desired  to  be  made  as  to  Sectio 
Article  4  of  the  Constitution  of  this  State  changi 
altering  the  method  and  plan  of  redistricting  th 
torial  districts,  and  instead  of  delegating  the  pc 
the  General  Assembly,  and  in  the  ev6nt  of  its 
to  perform  the  duty  to  certain  designated  officials, 
such  districts  shall  be  divided  by  a  law  enacted  t 
the  initiative  and  referendum  providing  for  the  a 
of  such  senatorial  districts.  After  having  amenc 
Constitution  in  this  manner  then  the  way  is  pe 
clear  to  propose  through  the  initiative,  not  a  cc 
tional  amendment,  but  a  legislative  act  dealing  w 
subject  of  dividing  and  defining  the  boundaries 
senatorial  districts  in  this  State." 

Judge  Graves  concurred  in  a  separate  opinio 
ing  in  part:  **I  fully  concur  in  all  that  Fox,  C. 
written  in  this  case.  The  points  made  by  him  i 
answerable."  In  other  words,  this  court  held  ti 
people  could  not  redistrict  the  State  senatorially 
initiative  until  Section  7  of  Article  IV,  includi 
proviso,  was  amended;  thus  recognizing  that  said  j 
was  still  a  live  measure.  Now  it  is  held  that  th 
state  officers  cannot  exercise  their  constitutional  p\ 
tive  because  it  is  repealed  by  Section  57. 

.  In  State  ex  rel.  v.  Hitchcock,  241  Mo.  433,  1. 
Judge  Woodson,  delivering  the  opinion  of  the  cou] 
in  part : 

**Not  only  that,  but  the  very  same  section 
Constitution  which  authorizes  and  empowers  the 
lature  proper  to  apportion  and  redistrict  the  St 
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to  senatorial  districts,  also  provides  for  and  empowers 
this  body  of  three  state  officials  to  redistrict  it  in  case 
the  General  Assembly  neglects  or  fails  to  do  so. 

**That  being  true,  and  both  deriving  their  authority 
from  the  same  source,  and  performing  precisely  the  same 
duties,  it  must  stand  to  reason,  that  if  the  labors  of  the 
General  Assembly  are  legislative,  then  the  work  of  this 
body  must  also  be  legislative  in  character. 

*'We  call  the  one  an  act  of  the  General  Assembly, 
the  other  the  statement  of  the  Miniature  Legislature. 

*  ^  These  views  also  find  support  in  the  cases  of  State 
ex  rel.  v.  Patterson,  229  Mo.  373,  1.  c.  382,  383,  386,  387, 
388,  391  to  396;  and  State  ex  rel.  v.  Roach,  230  Mo.  408, 
1.  c.  428,  431,  433*  434,  435,  438,  439." 

In  State  ex  rel.  v.  Patterson,  229  Mo.  373,  in  an 
opinion  handed  down  June  21,  1910,  Judge  Graves  said 
in  part:  **0f  course,  as  to  the  senatorial  districts,  if 
the  Legislature  fails  to  apportion,  the  apportionment 
may  be  made  by  other  officers  mentioned  in  Section  7  of 
Article  IV  of  the  Constitution." 

In  the  case  last  cited,  the  then  Assistant  Attorney- 
General,  now  Chief  Justice  of  this  court,  in  his  brief 
for  the  State,  said:  ^^The  Constitution  expressly  directs 
the  Legislature,  in  Section  7  of  Article  IV,  to  redistrict 
for  senators  every  ten  years,  and  provides  for  the  con- 
tingency in  the  event  of  the  failure  upon  the  part  of  the 
Legislature. ' ' 

Political  considerations  were  not  involved  in  the 
judgments  of  the  eminent  judges  who  then  adorned  this 
bench.  I  am  content  with  their  conclusions  and  believe 
they  preclude  further  argument.  Those  judgments  speak 
for  themselves  and  foreclose  further  controversy  on  this 
question.  If  the  maxim  res  ipsa  loquitur  be  not  ap- 
plicable, the  doctrine  of  stare  decisis  should  be  respected. 
If,  however,  this  question  were  reS  integra,  there  could 
be  but  one  answer.  Here  is  a  special  provision  in  Section 
7,  empowering  the  three  state  officers  to  act  in  case  the 
General  Assembly  should  fail  to  redistrict  the  State 
senatorially.    Was  that  specially  delegated  authority  re- 


Digitized  by 


Google 


Vol.  290.]         OCTOBER  TERM,  1921.  619 

State  ex  rel.  Lashly  v.  Becker. 

pealed  by  implication  by  Section  571  Relator  ^s  counsel, 
in  their  brief,  admit  that  a  redistricting  of  the  State 
by  the  ''miniature  legislature''  cannot  be  referred  to  the 
people  ''because  the  power  to  refer  contained  in  Section 
57  applies  only  fo  'any  act  of  the  legislative  assembly." 

The  amendment  does  not  ^ead  "any  act  of  legisla- 
tion," but  "any  act  of  the  legislative  assembly."  The 
framers  of  the  amendment  knew  the  three  state  oflBcials 
had  the  power  to  legislate;  that  is,  to  redistrict  the 
State  in  the  contingency  mentioned  in  Sec- 
oo^S^Swi:  *^^^  7 ;  they  also  knew  that  cities,  towns  and 
villages  had  the  power  to  enact  ordinances 
and  police  regulations.  '  The  express  language  of  the 
amendment  confines  the  right  to  exercise  the  power  of  the 
referendum  to  "acts  of  the  legislative  assembly;"  thus 
recognizing  and  excluding  from  its  operation  the  power 
specially  delegated  by  the  proviso  in  Section  7,  as  well  as 
the  powers  of  municipalities  to  legislate.  Did  Section 
57  gather  up  all  the  legislative  powers  of  the  Public 
Service  Commission  as  well  as  of  the  cities,  towns  and 
villages  and  vest  those  powers  in  the  Legislature  as  a 
single  forum,  so  that  the  people  may  exercise  control 
over  that  class  of  legislation  by  the  referendum? 

We  quote  from  12  Corpus  Juris,  707,  section  55:  "The 
presumption  and  legal  int^ndixient  is  that  each  and  every 
*  clause  in  a  written  constitution  has  been  inserted  for  some 
useful  purpose,  and  therefore  the  instrument  must  be  con- 
strued as  a  whole  in  order  to  ascertain  both  its  intent 
arid  general  purpose  and  also  the  meaning  of  each  part. 
It  follows,  therefore,  .that,  as  far  as  possible,  each  pro- 
vision must  be  construed  so  as  to  harmonize  with  all  the 
others,  yet  with  a  view  to  giving  the  largest  measure  of 
force  and  effect  to  each  and  every  provision  that  shall  be 
consistent  with  a  construction  of  the  instrument  as  a 
whole.  Different  sections,  amendments,  or  provisions  re- 
lating to  the  same  subject,  must  be  construed  together  and 
read  in  the  light  of  each  other." 

In  Rosencrans  v.  United  States,  165  U.  S.  257,  near 
the  foot  of  262,  Justice  Bbewer,  speaking  for  the  court, 
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said:  '^In  other  words,  where  Congress  has  expressly 
legislated  in  respect  to  a  given  matter  that  express  legis- 
lation must  control,  in  the  absence  of  subsequent  legis- 
lation equally  express,  and  is  not  overthrown  by  any 
mere  inferences  or  implications  to  bie  found  in  such 
subsequent  legislation/'^ 

In  Eodgers  v.  United  States,  185  U.  S.  83,  at  foot  of 
page  87,  Justice  Brewer  again  said:  *^It  is  a  canon  of 
statutory  construction  that  a  later  statute,  general  in  its 
terms  and  not  expressly  repealing  a  prior  special  stat- 
ute, ivill  ordinarily  not  affect  the  special  provisions  of 
such  earlier  statute.  In  other  words,  where  there  are 
two  statutes,  the  earlier  special  and  the  later  general — 
the  terms  of  the  general  broad  enough  to  include  the 
matter  provided  for  in  the  special — the  fact  that  the  one  is 
special  and  the  other  general  creates  a  presumption  that 
the  special  is  to  be  considered  as  remaining  an  exception 
to  the  generaly  ^nd  the  general  will  not  be  understood  as 
repealing  the  special,  unless  a  repeal  is  expressly  named, 
or  unless  the  provisions  of  the  general  are  manifestly 
inconsistent  with  those  of  the  special." 

These  established  canons  of  construction  have  been 
fully  recognized  by  this  court.  In  Folk  v.  St.  Louis,  250 
Mo.  116,  136,  we  quoted  approvingly  from  36  Cyc.  1151 
(IV),  as  follows:  *' Adhere  there  is  one  statute  dealing 
with  a  subject  in  general  and  comprehensive  terms  and 
another  dealing  with  a  part  of  the  same  subject  in  a  more 
minute  and  definite  way  the  two  should  be  read  together 
and  harmonized,  if  possible,  with  a  view  to  giving  eflfect 
to  a  consistent  legislative  policy;^  but  to  the  extent  of 
any  necessary  repugnancy  between  them,  the  special  will 
prevail  over  the  general  statute.  Where  the  special  stat- 
ute is  later,  it  will  be  regarded  as  an  exception  to,  or 
qualification  of,  the  prior  general  one;  and  where  the 
general  act  is  later,  the  special  ivill  be  construed  as'  re- 
maining  an  exception  to  its  term.%  unless  it  is  repealed 
in  express  words  or  by  necessary  implication." 

In  36  Cyc.  1073  (III),  this  clear  rule  is  stated:  ''Where 
two  legislative  acts  are  repugnant  to,  or  in  conflict  with, 
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each  other,  the  one  last  passed,  being  the  latest  expression 
of  the  legislative  will,  must  govern,  although  it  r^~^^- — 
no  repealing  clause.    But  it  is  not  suflScient  to  e 
such  repeal  that  the  subsequent  law  covers  some, 
all,  of  the  catses  provided  for  by  the  prior  statute, 
may  be  merely  affirmative,  or  cumulative,  or  av 
Between  the  two  acts  there  must  be  plain,  unav 
and  irreconcilable  repugnancy,  and  even 'then 
law  is  repealed  by  implication  only  pro  tanto,  to 
tent  of  the  repugnancy.    If  both  acts  can,  by  any 
able  construction,  be  construed  together,  both 
sustained.    Two  statutes  are  not  repugyiant  to  eac 
unless  they  relate  to  the  same  subject.    Further 
is  necessary  to  the  implication  of  a  repeal  that 
jects  of  the  two  statutes  be  the  same.    If  they  i 
both  statutes  will  stan^,  although  they  may  refe 
same  subject.' '   These  well  known  rules  are  recog: 
Manker  v.   Faulhaber,   94   Mo.   430;    State   ex 
Schramm,  272  Mo.  541,  564,  and  many  other  case 
If  we  look  this  amendment  squarely  in  the 
the  light  of  these  rules  of  construction,  we  canno 
see  its  purposes.     Section  1  of  Article  IV  had 
c}othed  the  General  Assembly  with  all  legislative 
'  ^  subject  to  the  limitations  herein  contained. ' '    It 
had  ample  authority  to  legislate.    What  was  the  i 
sought  to  be  remedied  by  the  amendment?    It  is 
to  say  that  this  amendment  was  adopted  beca 
people  distrusted  the  power  vested  in  the  Govern 
retary  of  State  and  the  Attorney-General  to  re 
the  State  senatorially  in  the  event  the  Legislatur 
to  perform  that  duty.    It  is  true  that  this  decei] 
districting  by  the  three  state  oflBcials  had  been 
as  to  maintain  party  control  of  the  Senate,  except 
of  a  political  earthquake.    It  is  also  true  that  con 
were  justly  made  on  account  of  these  grossly  ] 
measures,  but  every  one  knows  this  had  nothin 
with  the  adoption  of  the  amendment,  because  tl 
time  dominant  party  would  never  have  consented 
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measure  that  might  relax  its  strangle-hold  on  the  State 
Senate. 

This  reformatory  measure  had  been  adopted  in  Ore- 
gon and  other  states,  where,  so  far  as  I  am  informed,  our 
peculiar  mode  of  redistricting  th^  State  did  not  obtain. 
In  fact,  the  adoption  of  the  initiative  and  referendum  in 
various  states  of  the  Union  and  in  other  countries  was 
due  to  other  causes.  The  people  desired  a  larger  measure 
in  general  legislation.  The  complaint  was  that  legisla- 
tures were  subject  to  the  influences  of  corrupt  lobbies 
and  were  domineered  by  corporations.  [See  the  criticism 
of  the  Warrensburg  Standard-Herald  of  June  19,  1903, 
in  State  ex  rel.  v.  Shepherd,  177  Mo.  205,  209,  for  which 
this  court  imposed  a  fine  of  $500.]  They  enacted  vicious 
legislation  and  failed  to  pass  laws  demanded  by  the 
people.  To  paraphrase  the  language  of  the  Book  of  Com- 
mon Prayer,  **they  have  done  those  things  which  they 
ought  not  to  have  done,  and  have  left  undone  those  things 
which  they  should  have  done.''  It  is  common  knowledge 
that  the  people  desired  to  correct  these  evils,  to  so  amend 
their  constitutions  that  they  could  initiate  legislation  and 
reject  vicious  enactments  of  the  Legislature. 

The  title  prefixed  to  the  resolution  submitting  the 
amendment.  Section  57,  reads:  '*Jo}rit  and  concurrent 
resolution  submitting  to  the  qualified  voters  of  Missouri 
an  amendment  to  the  Constitution  thereof  concerning  the 
Initiative  and  Referendum."    [Laws  1907,  p.  452.] 

The  amendment  reads:  *'The  legislative  authority  of 
the  State  shall  be  vested  in  a  legislative  assembly,  consist- 
ing of  a  senate  and  house  of  representatives,  but  the  peo- 
ple reserve  to  themselves  power  to  propose  laws  and 
amendments  to  the  constitution,  and  to  enact  or  reject 
the  same  at  the  polls,  indepei;ident  of  the  legislative  as- 
sembly, and  also  reserve  power  at  their  own  option  to 
approve  or  reject  at  the  polls  any  act  of  the  legislative 
assembly,''  etc. 

On  what  theory  is  the  broad  claim  made  that  the 
f ramers  of  the  amendment  intended  that  it  should  gather 
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together  and  resume  all  the  legislative 
3^^«^***^^     power  of  the  State  and  lodge  that  power 

in  one  legislative  forum!  How  is  that 
assumption  deduced?  That  purpose  must  be  clearly  ex- 
pressed or  must  be  necessarily  and  inevitably  implied 
from  the  language  of  the  amendment,  'otherwise  the  con- 
tention will  be  disallowed.  If,  however,  the  amendment 
accomplished  the  revolution  claimed  in  the  majority  opin- 
ion, then  it  repealed  Section  1  of  Article  IV,  and  with  it 
went  all  the  restrictions;  in  other  words,  it  cleaned  the 
slate  and  re-invested  the  Legislature  with  unbridled  au- 
thority to  legislate,  reserving  to  the  people  the  right  of 
the  initiative  and  referendum.  But  we  look  in  vain  in 
the  amendment  for  such  purpose  or  intent. 

Keeping  in  mind  the  fact  that  the  Legislature  was 
already  vested  with  power  to  legislate,  *' subject  to  the 
limitations  herein  contained,"  it  is  manifest  that  the 
clause  ^^the  legislative  authority  is  vested  in  a  legislative 
assembly"  is  merely  affirmative  of  Section  1  of  Article 
IV  of  the  Constitution.  It  is  not  repugnant  to  nor  in- 
consistent with  the  power  already  so  vested  in  the  Legis- 
lature, but  merely  affirmative  thereof.  This  enactment, 
being  general  and  later  than  the  special  power  delegated 
to  the  Governor,  Secretary  of  State  and  Attorney-Gen- 
eral by  Section  7,  to  act  in  the  event  the  Legislature  failed 
to  redistrict  the  State,  that  special  power  remains  unaf- 
fected. As  heretofore  quoted  from  36  Cyc.  1073,  it  is  not 
sufficient  to  establish  such  repeal  that  the  subsequent  law 
covers  some,  or  even  all,  of  the  cases  provided  for  by  the 
prior  statute,  since  it  may  be  merely  affirmative,  or  cumu- 
lative, or  auociliary.  Between  the  two  acts  there  must 
be  plain,  unavoidable  and  irreconcilable  repugnancy,  and 
even  then  the  old  law  is  repealed  by  implication  only 
pro  tantOy  to  the  extent  of  the  repugnancy.  If  both  acts 
can,  by  any  reasonable  construction,  be  construed  to- 
gether, both  will  be  sustained.  Two  statutes  are  not 
repugnant  to  each  other  unless  they  relate  to  the  same 
subject.    Furthermore  it  is  necessary  to  the  implication 
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of  a  repeal  that  the  objects  of  the  two  statutes  he  the 
same.  If  they  are  not,  both  statutes  wUl  stand,  although 
they  may  refer  to  the  same  subject/' 

The  phrase,  ^Hhe  legislative  authority  is  vested  in  a 
legislative  assembly/'  is  merely  introductory  or  pre- 
liminary to  what  follows;  it  does  not  profess  to  repeal 
Section  1  of  Article  IV,  and  then  to  reinvest  the  legis- 
lative assembly  witli  legislative  power.  The  clear  pur- 
pose is  expressed  in  the  words,  **but  the  people  reserve 
to  themselves  power  to  propose  laws  and  amendments  to 
the  Constitution  and  to  enact  or  reject  the  same  at  the 
polls,  independent  of  the  legislative  assembly,  and  also 
reserve  power  at  their  own  option,  to  approve  or  reject 
at  the  polls  any  act  of  the  legislative  assembly."  Here 
the  clear  purpose  and  object  of  the  amendment  is  de- 
clared not  only  in  the  title,  but  in  the  body  of  the  amend- 
ment. If  we  look  at  the  mischief  to  be  remedied,  the 
spirit,  reason  and  purpose  of  the  amendment,  it  is  all 
plain.  We  know  there  had  been  for  many  years  Com- 
plaints of  the  failure  of  legislatures  generally  to  enact 
laws  demanded  by  the  people,  and  the  enactment  of  vic- 
ious legislation.  As  relator  says,  there  was  popular  dis- 
trust. Such  being  the  mischief  to  be  remedied,  and  the 
purpose  of  the  amendment  being  to  remedy  that  evil,  it 
is  obvious  that  it  cannot  be  considered  as  repugnant  to  the 
power  specially  delegated  to  the  three  state  officials  as 
provided  in  Section  7. 

But  there  is  another  vice  in  relator's  contention. 
This  special  power,  so  delegated,  is  not  affected  by  the 
later  act;  'Hhe  special  will  be  construed  as  remaining  an 
exception  to  its  terms.''  There  is  no  ** plain, 
Special  unavoidable  and  irreconcilable  repugnancy, '* 
Act,  and  even  then  the  old  law  is  repealed  by  im- 

plication only  pro  tanto  to  the  extent  of  the  re- 
pugnancy. ^*If  both  acts  can,  by  any  reasonable  con- 
struction, be  construed  together,  they  will  be  sustained. 
Two  statutes  are  not  repugnant  unless  they  relate  to  the 
same  subject.    Furthermore,  it  is  necessary  to  the  impli- 
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cation  of  a  repeal  that  the  objects  of  the  two  statutes  he 
the  same.    If  they  are  not,  both  statutes  \^ 
gether,  although  they  refer  to  the  same  si 
concede    relator's   contention   would    revol 
long-established  canons  of  construction. 

One  further  suggestion  on  this  head:  ] 
gathers  up  and  lodges  ail  the  legislative  p 
State  in  the  Legislature,  so  that  any  legisU 
be  reconsidered  by  the  people  under  the  ref 
held  in  the  majority  opinion,  what  then,  bee 
power  of  the  Public  Service  Commission?  'V 
comes  of  the  power  of  municipal  corpol-ati 
ordinances  and  police  regulations  for  the  1: 
and  safety  of  their  inhabitants?  What  bee 
charter  powers  granted  to  our  large  cities  tc 
lation?  Like  the  proviso  to  Section  7  of 
these  powers  *^have  all  been  gathered  to  th( 

Perhaps  we  may  better  understand  t 
opinion,  running,  as  it  does,  counter  to  all  t: 
construction  (except  in  emergencies  like  t 
by  ref etring  to  a  few  of  our  earlier  decisions 
cases.  Shackled  as  we  are  with  partisan  b 
judice,  it  is  humiliating  to  confess  that  ev( 
our  highest  courts  are  unable  to  divorce  law 
In  emergencies,  great  and  small,  they  hav 
Macedonian  cry  and  have  not  been  disobe 
call. 

In  McKay  v.  Minner,  154  Mo.  608,  decic 
1900,  plaintiff  contested  the  defendant's  elecl 
of  the  county  court.     Certain  ballots  were 
the  defendant  on  which  were  indors 
VBonnod  Qj.  initials  of  only  one  of  the  judges 
No  fraud  was  charged.    Judge  Sk 
livering  the  opinion,  held  that  although  the 
deposited  in  the  ballot  boxes  they  could  not 
In  Hehl  v.  Guion,  155  Mo.  76,  decided  March 
plaintiff  contested  the  election  of  the  defen 
office  of  constable.    Ballots  were  cast  and 
the  defendant  on  which  were  indorsed  th( 
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only  one  of  the  election  judges.  No  fraud  was  charged. 
Judge  Vatjjant  delivered  the  opinion  of  the  court. 
Syllabus  3  reads:  '*The  law  does  not  say  that  ballots 
on  which  two  election  judges  have  not  written  their  names 
or  initials  in  ink  or  indelible  pencil  shall  not  be  counted. 
It  only  says  that  they  shall  not  go  into  the  ballot  box. 
The  rejection,  therefore,  of  a  genuine  ballot  on  which  the 
judges '  initials  do  not  appear,  or  on  which  the  initials  of 
only  one  judge  appears,  or  on  which  the  judges'  initials 
are  written  with  erasable  pencil'  instead  of  ink  or  in- 
delible pencil,  is  error. ' ' 

In  Rollins  v.  McKinney,  157  Mo.  656,  the  plaintiff 
contested  the  election  of  the  defendant  to  the  oflSce  of 
constable.  The  defendant's  name  was  imprinted  by  a 
rubber  stamp  on  eighteen  of  the  Republican  tickets.  This 
court  declared  those  ballots  should  not  be  counted  for  the 
defendant. 

In  Bradley  v.  Cox,  271  Mo.  438,  plaintiff  contested 
the  election  of  the  defendant  as  judge  of  the  Springfield 
Court  of  Appeals.  Plaintiff  was  regularly  nominated 
for  the  office  and  his  name  should  have  been  printed  on 
all  the  Democratic  tickets.  The  name  of  Arch  A.  John- 
son, a  distinguished  jurist  of  Greene  County,  by  some 
oversight,  was  printed  on  all  the  Democratic  tickets  in 
Maries  County  instead  of  Judge  Bradley's,  as  the  party 
candidate  for  the  office.  Judge  Bradley's  name  was  not 
on  any  ticket.  The  opinion  of  the  court  wa^  written  by 
J.  T.  Blair,  now  Chief  Justice  of  this  court,  dedaring 
that  the  1311  tickets  on  which  the  name  of  Judge  John- 
son was  printed  should  be  counted  for  Judge  Bradley, 
and  he  was  declared  elected.  It  is  not  clear  whether  this 
result  was  reached  on  the  principle  that  equity  regards 
that  as  done  which  was  intended  to  be  done,  or  on  the 
other  principle  that  Democrats  are  always  presumed  to 
vote  their  ticket  straight.  The  court  evidently  had  some 
difficulty  in  reaching  the  result.  The  issues  were  novel 
and  a  bit  embarrassing,  but  it  was  very  important  that 
the  party  candidate  should  be  declared  elected.  Judges 
Bond,  Woodson  and  Walkeb,  dissented. 


Digitized  by 


Google 


«.»■  ♦  ■  ■  >j" « — • .  w  <j»  i  ii     ,  .uv.i.i  ■«-^^^HOTnii^iqmmHiiH;mfipi 


Vol  290.]     .    OCTOBER  TERM,  1921.  627 

State  ex  rel.  Lashly  v.  Becker. 

A  superficial  reading  of  the  opinions  in  these  and 
other  eases  might  lead  one  to  conclude  that  they  are  in- 
consistent. But  when  we  consider  that  in  each  instance 
the  Republican  was  ousted — the  end  to  be  attstined — we 
see  at  once  that  they  are  all  harmonious.  On  the  same 
principle  the  majority  opinion  in  the  case  at  bar  har- 
monizes with  the  Halliburton,  Hitchcock  and  Patterson 
cases.  So  also,  in  tl^e  face  of  an  unexpected  political 
exigency,  the  ruling  of  the  majority  in  State  ex  rel. 
Westhues  v.  Sullivan,  224  S.  W.  327,  that  in  a( 
Section  57  of  Article  IV  of  the  Constitution  i 
adopted  the  construction  of  the  Supreme  Court  of  Oregon 
to  the  effect'  that  the  declaration  of  the  Legislature  that 
the  provisions  of  an  act  are  *^  necessary  for  the  immediate 
preservation  of  the  public  peace,  health  or  safety,''  is  a 
question  solely  for  the  Legislature  and  conclusive  on  the 
courts,  was  overruled  in  the  recent  case  of  State  ex  rel. 
Pollock  V.  Becker,  289  Mo.  660. 

In  State  ex  rel.  Funkhouser  v.  Spencer,  164  Mo.  23, 
we  prohibited  the  opening  of  the  ballots  boxes  and  the 
examination  and  comparison  of  the  ballots  with  the  list 
of  the  voters  in  an  election  contest  case,  in  the  face  of  the 
plain  provisions  of  the  Constitution,  and  rendered  those 
provisions  of  the  Constitution  nugatory,  just  as  the  ma- 
jority opinion  renders  nugatory  the  proviso  in  Section 
7  of  Article  IV  of  the  Constitution.  This  court  thus  be- 
came a  city  of  refuge  for  election  crooks,  repeaters,  ahd 
for  the  judges  and  clerks  who  falsified  election  returns. 

In  Montgomery  v.  Dormer,  181  Mo.  5,  Montgomery 
contested  the  election  of  Dormer  to  the  office  of  Circuit 
Clerk.  The  returns  showed  the  latter  elected  by  a  ma- 
jority of  one.  In  the  trial  court,  after  preliminary  proof 
that  certain  persons,  thirteen  in  number,  were  non-resi- 
dents, the  court  permitted  the  judges  of  election  to  testify 
that  they  had  seen  the  ballots  cast  by  such  persons  and 
that  they  had  all  voted  for  Dormer.  It  was  objected 
that  if  the  persons  so  alleged  to  be  non-residents  had 
voted,  their  ballots,  being  fraudulent,  were  not  privileged 
and  that  they  were  the  best  evidence.     That  objection 
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was  overruled  and  Dormer,  being  a  Republican,  was 
ousted.  On  appeal,  this  court  affirmed  the  judgment, 
saying,  at  page  16;  ''The  court  had  no  authority  to 
order  the  clerk  to  open  the  ballots  and  ascertain  how 
these  thirteen  men  had  voted  and  report  the  same  to  the 
court,  neither  did  the  court  have  authority  to  require 
the  clerk  to  bring  the  ballots  into  court  for  inspection  and 
exposure/' 

In  Gantt  v.  Brown,  238  Mo.  560,  the  shoe  was  on  the 
other  foot.  Judge  Gantt  was  contesting  the  election  of 
Judge  Brown  to  the  office  of  Judge  of  the  Supreme  Court. 
This  court,  seeing  a  great  light,  ruled  that  the  Constitu- 
tion did  not  prohibit  the  examination,  inspection  and 
comparison  of  the  ballots  with  the  list  of  voters  when 
fraud  was  charged  by  a  Democratic  candidate,  and  over- 
ruled the  Spencer  and  Dormer  cases.  Referring  to  Sec- 
tion 3  of  Article  8  of  the  Constitution,  at  page  572,  Judge 
Graves  said : 

**By  this  section  the  bar  of  secrecy  is  raised  by  ex- 
press terms  when  required  in  judicial  proceedings.  By 
it  the  election  officers  are  required  to  keep  secret  the 
vote  of  the  voter,  but  only  to  such  time  as  he  may  be  re- 
quired to  expose  it  in  the  course  of  a  judicial  proceeding. 
When  required  in  a  judicial  proceeding  to  tell  how  a 
voter  has  voted  such  officer  must  disclose  to  the  public 
ear  the  secret  of  the  ballot.  We  say  to  the  public  ear, 
because  courts  of  justice  are  public  forums,  and  take  no 
part  in  star-chamber  proceedings.  If  the  election  officer 
must  disclose  the  contents  of  the  ballot,  as  he  must  under 
this  constitutional  provision,  what  then  becomes  of  the 
secret  ballot  so  much  discussed  in  the  Spencer  case? 
With  its  contents  exposed  by  the  terms  of  the  Constitu- 
tion we  have  but  the  faded  paper  securely  locked  in  the 
ballot  box  by  the  Spencer  and  Montgomery  cases,  supra." 

It  is  charged  by  the  relator  that  the  redistricting  by 

the  three  state,  officers  was  not  in  accordance  with  the 

requirements  of  the  Constitution  in  respect  to  four  of 

those  districts,  but  this  complaint,  having 

no  foundation  in  fact,  is  ignored  in  the  ma- 
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jority  opinion.    ^^When  any  senatorial  district  shall  be 

composed  of  two  or  more  counties,  they 

tinguous ;  such  districts  to  be  as  compact  i 

in  the  formation  of  the  same  no  county  sha] 

[Sec.  9,  Art.  IV.]     The  relator,  virtually  < 

no  complaint  can  be  justly  made  as  to  t] 

districts. 

It  will  be  admitted  that  the  State  can 
tioned  into  districts  like  a  checker-bbard 
cannot  be  cuip  out  of  a  piece  of  cloth  wi 
remnants.  So,  in  carving  out  34  districts, 
to  be  some  of  irregular  shape,  as  the  Sta 
tangular  and  counties  may  not  be  subdivi 
district  must  have  asL  nearly  as  may  be  tl 
lation. 

The  Constitution  in  this  respect  must  ii 
By  Section  11  of  Article  IV,  the  State  wa 
senatorial  districts.     The  counties  of  Ve 
Jasper,  Newton  and  McDonald  composed 
District.     It  is  neither  compact  nor  con^ 
fiv^  counties  in.  length,  extending  one-thii 
the  length  of  the  State  along  its  western 
is  a  concrete  interpretation  of  the  require 
tion  9  of  Article  IV.    Unless  the  Constitu 
with  itself,  this  district  was  as  compact  a 
as  the  orgamc  law  required  and  as  the 
would  permit;    No  complaint  approaching 
in  gravity  is  made  by  relator. 

No  question  is  raised,  however,  in 
opinion,  nor  indeed  could  be,  as  to  the  fain 
ness  or  contiguity  of  the  districts  as  appo: 
three  state  officials.  At  the  argument  th 
torney-General  challenged  comparison  with 
portionment.  In  reply,  one  of  the  relator's 
counsel  said  the  redistricting  of  the  State 
purposes  is  and  always  has  been  a  political 

The  ruling  in  the  Halliburton  case 
elusive.  Judge  Graves  had  concurred  there 
were  no  storm  clouds  in  the  political  ho 
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clared  that  the  arguments  of  Fox,  C.  J.,  were  unanswer- 
able. If  we  now  overrule  that  and  other  cases  in  the  face 
of  a  political,  exigency,  may  it  not  be  said  that  the  polit- 
ical game  was  simply  transferred  to  this  court?  The 
premises  considered,  can  we  adopt  the  majority  opinion 
and  hope  to  merit  the  confidence  and  respect  of  our 
people?  Of  course  this  court  has  the  power  to  arbitrari- 
ly override  the  Constitution,  but  I  solemnly  protest 
against  this  monstrous  wrong.  When  it  is  apparent  that 
our  rulings  are  tossed  about  like  a  football^o  meet  politi- 
cal exigencies,  w^e  shall  justly  merit  public  contempt. 

Nearly  twenty  years  ago  this  court,  in  the  opinion 
of  many  good  lawyers,  brought  grave  reproach  upon  it- 
self in  reversing  outright  a  judgment  rendered  in  favor 
of  Eube  Oglesby  against  the  Missouri  Pacific  Railway 
Company  in  the  sum  of  $15,000  for  serious  and  per- 
manent injuries  sustained  by  him  while  serving  that  com- 
pany as  a  brakeman.  The  action  of  this  court  was  severe- 
ly criticised,  especially  by  Mr.  Shepherd,  proprietor  of 
a  newspaper  published  at  Warrensburg,  where  Mr. 
Oglesby  lived.  In  the  exercise  of  what  he  deemed  his 
constitutional  privilege  of  free  speech,  he  published  an 
article  criticising  the  court  arid  other  pubUc  officials. 
Many  thoughtful  men  believed  the  criticisms  were  de- 
served, especially  the  people  of  Warrensburg,  who  raised 
the  $500  fine  imposed  by  this  court  and  extended  to  Mr. 
Shepherd  a  public  reception  on  his  return  to  the  city. 
This  was  a  more  severe  condemnation  of  this  court  than 
the  criticism  published  by  Mr.  Shepherd.  In  delivering 
the  opinion  of  the  court  imposing  the  fine  Judge  Ma.r- 
SHALL  (177  Mo.  205,  269)  said: 

*'The  courts  of  this  State  have  been  conservative 
in  the  extreme,  and  forbearing  to  a  fault.  They  have 
overlooked  remarks  concerning  their  acts  from  lawyers 
and  laymen,  that  were  improper  and  outside  of  the  pale 
of  the  law,  preferring,  if  possible,  to  attribute  the*  offense 
to  the  zeal  of  counsel  or  the  excitement  of  the  laymen,  in- 
cident to  disappointment  of  personal  hopes  and  ambi- 
tions.   They  have  been  considerate  of  the  feelings  and 
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character  of  others,  and  have,  many  times,  abstained  from 
the  use  of  strong  language,  under  trying  provocation,  in 
deciding  cases.  And  it  was  proper  to  do  so.  But  the 
protection  and  safety  of  life,  liberty,  property  and  char- 
acter, the  peace  of  society,  the  proper  administration  of 
justice,  and  even  the  perpetuity  of  our  institutions  and 
form  of  government,  imperatively  demand  that  every 
one,  lawyer,  layman,  citizen,  stranger,  newspaper  man, 
friend  or  foe,  shall  treat  the  courts  with  proper  respect, 
shall  not  attempt  to  degrade  them,  or  impair  the  respect 
of  the  people,,  or  destroy  the  faith  of  the  people,  in  them. 
When  the  temples  of  justice  become  polluted  or  are  not 
kept  pure  and  clean,  the  foundations  of  free  government 
are  undermined  and  the  institution  itself  threatened.  The 
people  have  no  fear  of  their  courts  abusing  their  power 
to  punish  for  contempt  or  in  any  other  respect. '^ 

Very  true.  ^'Fine  words,'*  however,  ** butter  no 
parsnips."  The  Temple  of  Justice  should  be  kept  pure 
and  clean;  and,  like  Caesar's  wife,  should  be  not  only 
above  reproach,  but  above  suspicion. 

'^O  wad  some  Power  the  giftie  gie  us 
To  see  oursels  as  others  see  us! 
It  wad  frae  mony  a  blunder  free  us 
An'  foolish  notion;" 

The  criticism  which  called  forth  the  eloquent  protest 
of  our  late  brother  Marshall  was  provoked  by  the  action 
of  this  court  in  a  case  that  concerned  private  persons 
only.  [See  Oglesby  v.. Mo.  Pac.  Ry.  Co.,  177  Mo.  272.] 
The  case  had  had  a  remarkable  history.  Doubtless  the 
criticism  was  unjust;  I  do  not  know.  But  the  people 
of  this  State,  as  a  crowning  rebuke,  elected  Mr.  Oglesby 
to  a  lucrative  state  office.  In  this  case,  however,  the 
whole  State  Is  concerned.  What  avails  a  constitution  if 
it  can  be  stricken  down  by  mere  inference  and,  as  many 
believe,  in  the  interest  of  partisan  politics?  Such  a  con- 
clusion should  be  announced  only  when  good  and  sub- 
stantial reasons  can  be  given  therefor  that  will  appeal  to 
the  common  sense  and  understanding  of  our  people.  Mere 
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sophistry  and  attenuated  theories  will  not  serve  the 
purpose  nor  save  us  "from  reproach. 

The  foregoing  is,  in  part,  the  record  of  this  court 
in  cases  involving  political  issues.  I  feel  that  the  people 
of  Missouri  are  entitled  to  read  this  record.  I  have  said 
nothing  in  unkmdness,  nor  set  down  aught  in  malice. 
For  the  reasons  above  stated  I  respectfully  dissent  from 
the  majority  opinion. 

JAMES  T.  BLAIR,  C.  J.  (concurring).— At  the 
time  the  motion  for  rehearing  was  considered  and  over- 
ruled the  dissenting  opinion  of  Elder,  J.,  had  been  filed. 
The  other  dissenting  opinions  had  been,  in  the  main, . 
prepared,  but  had  not  been  filed.  In  this  situation,  in 
view  of  the  brief  time  which  would  remain,  in  any  event, 
for  the  nomination  of  delegates  to  the  Constitutional 
Convention,  the  two  judges  who  then  proposed  subse- 
quently to  file  dissents,  orally  presented  the  legal  prop- 
ositions upon  which  their  views  were  founded.  These 
were  considered  by  the  court,  and  the  motion  for  re- 
hearing was  thereafter  overruled.  It  appeared  at  this 
time,  and  subsequently  proved  to  be  true,  that  proposi- 
tions were  to  be  advanced  which  previously  had  not  ap- 
peared ill  the  case.  In  view  of  this,  leave  was  given  for 
the  filing  of  a  concurring  opinion.  Under  this  leave  the 
following  suggestions  are  made. 

I.  In  the  dissenting  opinions  filed  on  December  8th 
and  9th,  respectively  (after  the  motion  for  rehearing 
was  overruled),  the  position  seems  to  be  taken  that 
under  the  rule  announced  in  the  majority  of)inion  it  must 
follow  that  delegations  of  power'  to 
Poweif  Delegation:  "municipal  corporations  and  of  authori- 
To  Municipauties  ty  to  the  Public  Service-  Commission, 
Ag«rt9^^**^^^  and  the  like,  are  invalid  and  unconsti- 

tutional ;  that  this  result  is  so  disastrous 
as  to  show  the  amendment  of  1908  was  not  intended  to 
be  construed  as  the  majority  opinion  construes  it. 

The  Attorney-General,  and  his  assistants,  whose 
briefs  and  arguments  in  this  case  disclose  a  painstaking, 
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lawyerlike  and  dispassionate  study  of  the  cas 
questions  in  it,  did  not  advance  the  argument  i 
in  the  opinions  mentioned.  The  dissenting  o 
Elder,  J.,  which  carefully  discusses  the  issues, 
contain  such  an  argument.  The  motion  for 
contains  nothing  of  the  kind.  Nevertheless,  th 
now  made  and  the  views  of  our  brethren  are  a 
titled  to  the  most  respectful  consideration. 

It  is  believed  that  the  argument  referred  to 
the  nature  and  origin  of  the  powers  wkich  are 
to  be  tlweatened  by  the  rule  of  the  majority  ppi 
argument  is  founded  upon  the  assumption 
instance,  when  the  Legislature  invests  a  cjty 
thority  to  pass  ordinances  for  the  regulation  o 
of  local  concern,  it  is  thereby  investing  the  ci 
part  of  the  ^* legislative  power''  in  the  sense 
those  words  are  used  in  the  Constitution,  and  th 
city  council  passes  an  ordinance  it  exercises  a  p 
'^legislatire  power"  described  in  the  Constitui 
less  this  assumption  is  made,  the  argument  fj 
own  weisrht.  That  is,  unless  it  is  true  that  i 
exercised  by  the  city  in  passing  ordinances  is 
the  ''legislative  power''  in  the  constitutional 
cannot  be  contended  it  is  affected  by  the  rn 
majority  opinion,  which  deals  with  the  legislat 
in  no  other  sense.  The  question  arises  whether 
assumed  to  be  true  is  true  in  fact.  The  quest: 
which  has  had  the  attention  of  courts  and  te5 
As  early  as  1847  this  court  discussed  it  in  Met 
Louis,  11  Mo.  1.  c.  105,  in  this  wise : 

''Here  is  clear  and  explicit  delegation  of 
pass  the  ordinance  in  question.  The  ordinane 
on  its  face  to  have  been  regularly  passed  and 
If  the  ordinance  adopted  on  this  subject  be  voic 
of  legal  authority,  it  will  follow  that  the?  mayor 
cil  can  pass  no  ordinance  whatever ;  and,  that  th 
Assembly  can  impart  no  such  power  to  any  c 
ration.  This  cannot  be  serfously  contended, 
referred  to  the  1st  section  of  the  3rd  article,  Co 
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of  this  State,  which  declares  that,  'the  legislative  power 
[of  the  government]  shall  be  vested  in  a  General  As- 
sembly, which  shall  consist  of  a  Senate  and  a  House  of 
Representatives. '  We  can  see  no  conflict  between  this 
clause  and  the  authority  conferred  by  the  General  As- 
sembly on  the  mayor  and  the  city  council  of  St,  Louis. 
The  grant  of  power  to  pass  ordinances  for  the  govern- 
ment of  the  City  of  St.  Lrouis,  not  inconsistent  with  the 
Constitution  and  laws  of  the  State,  is  not  a  delegation 
of  the  law-making  power  of  the  government  delegated 
by  the  Constitution  to  the  General  Assembly. '\ (Italics 
ours). 

It  therefore  appears  that  this  question  was  decided 
about  sixty-one  years  before  Section  57  of  Article  IV 
was  adopted,  in  1908,  and  that  this  .court  then  held  the 
law  to  be  exactly  contrary  to  the  assumption  made  in  the 
argument  being  considered.  This  court  has  uniformly 
held  that  the  General  Assembly  cannot  delegate  its  legis- 
lative power.  It  has  as  uniformly  held  that  .municipal 
corporations  lawfully  could  be  invested  with  the  powers 
now  in  question.  The  same  holdings  are  found  in  the 
decisions  of  every  state.  It  is  impossible  to  harmonize 
these  holdings  if  it  be  true  that  the  municipalities  ex- 
ercise a  part  of  the  legislative  power,  in  the  constitution- 
al ^sense,  under  legislative  delegation. 

The  rule  announced  in  the  Metcalf  case  is  not  only 
the  law  in  Missouri  but  is  generally  recognized.  Mr. 
Cooley  (Const.  Lim.,  7  Ed.,  pp.  264,  265)  gives  his  views 
as  follows: 

^*It  has  already  been  seen  that  the  legislature  can- 
not delegate  its  power  to  make  laws;  but  fundamental 
as  this  maxim  is,  it  is  so  qualified  by  the  customs  of  our 
race,  and  by  other  maxims  which  regard  local  govern- 
ment, that  the  right  of  the  Legislature,  in  the  entire  ab- 
sence of  authorization  or  prohibition,  to  create  towns 
and  other  inferior  municipal  organizations,  and  to  con- 
fer upon  them  the  powers  of  local  government,  and  es- 
pecially of  local  taxation  arid  police  regulation  usual  with 
such  corporations,  would  always  pass  unchallenged.  The 
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legislature  in  these  cases  is  not  regarded  as  dele, 
its  authority  because  the  regulation  of  such  local  i 
as  are  commonly  left  to  local  boards  and  officers 
understood  to  belong  properly  to  the  State;  and  'w 
interferes,  as  sometimes  it  must,  to  restrain  and  c 
the  local  action,  there  should  be  reasons  of  state 
or  danger  of  local  abuse  to  warrant  the  interposi 
(Italics  ours). 

Sfr.  Dillon  in  his  work  on  Municipal  Corpor 
(5  Ed.)  sec.  573,  says:  ** Although  the  propositio 
the  legislature  of  a  state  is  alone  competent  to 
laws  is  true,  yet  it  is  also  settled  that  it  is  conxpete 
the  legislature  to  delegate  to  municipal  corpor 
the  power  to  make  hy-lavjs  and  ordinances,  with  c 
priate  sanctions/' 

Mr.  McQuillin,  in  his  work  on  Municipal  ( 
rations,  sec.  124,  says:  '*And  while  the  rule  ii 
fundamental  that  the  power  to  make^laws  cannot  b( 
gated,  the  creation  of  municipal  corporations  to  es 
local  self-government  has  never  been  held  to  violal 
principle.'' 

Mr.  McQuillin  quotes  from  and  cites  a  decis 
the  Supreme  Court  of  the  United  States  in  whic 
,  Chief  Justice  Fuller* says:  ^' It  is  a  cardinal  pri 
in  our  system  of  government  that  local  affairs  si 
managed  by  local  authorities,  and  general  affairs  1 
central  authority,  and  hence,  while  the  rule  is  also  J 
mental  that  the  power  to  make  laws  cannot  be  dele 
the  creation  of  municipalities  exercising  local  self-g( 
ment  has  never  been  held  to  trench  upon  that  rule, 
legislation  is  not  regarded  as  a  transfer  of  genera 
islative  power,  but  rather  as  a  grant  of  authority  t 
scribe  local  regulations,  according  to  municipal  pri 
subject,  of  course,  to  the  interposition  of  the  su] 
in  cases  of  necessity."  [Stoutenburgh  v.  HennicJ 
U.  S.  1.  c.  147.] 

In  19  Ruling  Case  Law,  p.  706,  sec.  17,  it  will  be 
that  the  text  closely  follows  the  decision  last  cite 
12  Corpus  Juris,  pp.  859,  860,  sec.  357  (2),  the  i 
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stated:  '^In  general  the  legislature  may  delegate  to 
municipal  corporations,  and  to  proper  officers  of  such 
corporations,  all  powers  incident  to  municipal  govern- 
ment, whether  legislative  or  otherwise,  without  violating 
the  rule  against  a  delegation  by  the  legislature  of  its 
law-making  power. " 

In  State  v.  Hayes,  61  N.  H.  1.  c.  314  et  seq.  (cited 
with  approval  by  Mr.  Dillon),  is  a  discussion  Qf  the 
origin  and  powers  of  municipal  corporations  which  gives 
a  legal  and  historical  view  of  the  subject  as  related  to 
the  present  question  and  discloses  the  considerable  an- 
tiquity of  the  doctrine  laid  down  in  the  authorities  which 
are  here  cited.  In  those  authorities  will  be  found  cited 
numerous  decisions  of  the  courts. 

The  authorities  are  harmonious.  The  power  to  invest 
municipalities  with  authority  to  enact  ordinances  is  a 
part  of  the  legislative  power  in  the  constitutional  sense. 
That  power  the  Legislature  cannot  delegate.  The  power 
which  the  municipalities  exercise  under  legislative  au- 
thority is  not  a  part  of  the  *' general  legislative  power,*' 
according  to  the  Supreme  Court  of  the  United  States; 
is  ^'not  understood  to  belong  properly  to  the  State,"  ac- 
cording to  Mr.  Cooley;  and  is  not  a  part  of  the  *  law- 
making power  of  the  government  delegated  by  the  Con-* 
stitution  to  the  General  Assembly,"  a'ccording  to  this 
court  when  construing  our  own  Constitution.  In  view  of 
these  authorities,  and  of  this  court's  declaration  upon 
the  subject  w^hich  was  the  law  of  this  State  when  the 
Constitution  of  1875  and  Section  57  o^  Article  IV  were 
drafted  and  adopted,  it  is  necessary  to  conclude  that  the 
assumption  previously  referred  to  is  incorrect  and  that 
the  argument  dependent  upon  it  falls  with  it. 

The  suggestion  is  also  made  that  the  rule  in  the 
majority  opinion  may  destroy  the  Public  Service  Com- 
mission. The  argument,  again,  assumes  that  the  power 
exercised  by  that  body  is  legislative  power  in  the  con- 
stitutional sense.  This  appears  from  reasons  like  those 
given'in  considering  municipal  corporations.  The  power 
exercised  by  the  Public  Service  Commission  is  adminis- 
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trative,  and  not  legislative.    The  law  was  passed  by  the 

General  Assembly.     Its  administration  and   execution 

are  confided  to  the  Commission.    The  power  to  legislate 

includes  the  power  to  exercise  discretion  as  to  what  the 

law  shall  be.    It  is  distinct  from  authorit;         "**        " 

in  the  execution  of  a  law.    This  is  the  sett 

this  country.     [Field  v.  Clark,  143  U.  S. 

Buttfield  V.  Stranahan,  192  U.  S.  1.  c.  496; 

Co.  V.  United  States,  204  U.  S.  384,  385; 

V.  Grimaud,  220  U.  S.  1.  c.  517,  518,  519, 

Wyman  on  Eailroad  Eate  Regulation,  se 

1408;  Village  of  Saratoga  Springs  v.  Sai 

Co.,  191  N.  Y.  1.  c.  144,  145;  Int.  Com.  Coi 

Co.,  224  U.  S.  1.  c.  214,  215.]    The  rule  is  th 

ture  may  constitute  administrative  agencie 

empower  to  carry  out  a  law  fixing  rates  ai 

The  Legislature  must  make  the  law.    The 

board  administers  the  law — nothing  more. 

is  no  longer  questioned,  as  we  understand 

text-writers.    It  follows  that  the  power  e2 

Public  Service  Commission  and  the  boards 

the  dissenting  opinions  is  not  legislative 

sense  of  the  majority  opinion  and  is  theref  ( 

by  it.    It  is  clear  that  the  power  to  authc 

corporations  to  act  in  matters  of  local  co 

power  to  establish  a  public  service  comn 

better  administration  of  the  law  regulatii 

ice  corporations,  are  both  constituent  parti 

lative  power"  as  that  is  defined  in  the  Con 

words  'Hhe  legislative  authority,"  as  usee 

of  Article  IV,  include  them  as  much  as  th 

other  part  of  the  legislative  power.    It  m 

or  affects  those  powers  or  acts  passed  ur 

it  repeals  or  affects  acts  passed  under  an^ 

branch  of  the  existing  legislative  power  as 

our  Constitution  at  the  time  Section  57  of 

adopted. 

State  laws  authorizing  municipalitie 
dinances  and  establishing  administrative 
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much  subject  to  the  referendum  as  any  other  laws  and 
may  as  readily  be  proposed  by  the  initiative.  Of  course, 
it  is  not  meant  to  be  implied  in  the  reasoning  of  the  dis- 
senting opinions  that  Section  57  of  Article  IV  would  au- 
thorize the  voters  of  the  State  at  large  to  initiate  an  ordi- 
nance (for  instance)  for  the  city  of  Kirksville  or  to  refer 
to  the  voters  of  the  State  at  large  an  ordinance  passed 
(for  instance)  by  the  local  authorities  of  the  city  of 
^Joplin. 

In  view  of  the  established  principles  to  which  ref- 
erence has  been  made  and  the  unbroken  line  of  authority 
supporting  them,  as  well  as  their  almost  axiomatic  char- 
acter, we  have  reached  the  conclusion  that  the  position 
taken  in  this  connection  in  the  two  dissenting  opinions 
cannot  be  maintained. 

II.  In  the  correct  use  of  a  judicial  decision  as  a  prec- 
edent at  least  two  things  must  be  understood  by  the 
court  so  using  it.  It  is  necessary  that  the  court  know 
(1)  what  the  question  is  which  is  then  before  it  for  deci- 
sion, and  (2)  what  question  was  decided 
H^ibSton^^  ^^  *^^  decision  invoked  as  a  precedent. 
The  first  can  be  learned  from  the  record 
of  the  pending  case.  The  second  must  be  discovered  from 
the  previous  decision  itself.  In  this  case  the  decision 
in  the  Halliburton  case  is  cited  as  a  precedent.  The  dis- 
senting opinions  earnestly  argue  to  the  conclusion  that 
the  opinion  in  that  case  shows  that  the  question  now  be- 
fore us  was  decided  in  that  case  in  a  certain  way.  To 
reach  this  conclusion  it  is  necessary  for  those  who  cham- 
pion it  to  construe  the  language  of  that  opinion.  In  view 
of  the  fact  that  the  meaning  given  to  the  Halliburton 
decision  in  the  dissenting  opinions  is  quite  different  from 
that  given  to  it  in  the  majority  opinion,  an  examination 
of  the  law  applicable  to  the  interpretation  of  judidal 
decisions  when  their  use  as  precedents  is  proposed,  and 
an  application  of  that  law  to  the  Halliburton  decision, 
may  not  be  out  of  place. 
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One  of  the  hornbook  rules  (Black's  Law  of  Judicial 
Precedents,  sec.  11,  p.  49)  is:  ''The  language  of  a  judi- 
cial decision  is  always  to  be  construed  with  reference  to 
the  circumstances  of  the  particular  case  and  the  question 
actually  under  consideration;  and  the  authority  of  the 
decision,  as  a  precedent,  is  limited  to  those  points  of  law 
which  are  raised  by  the  record,  considered  by  the  court, 
and  necessary  to  the  determination  of  the  case." 

Continuing,  Mr.  Black  says: 

''This  is  a  very  fundamental  principle  in  the  theory 
of  judicial  precedents,  and  has  been  repeatedly  recog- 
nized and  asserted  by  the  courts,  as  well  as  by  theoretical 
text-writers.  'A  law  or  rule  of  law  made  by  judicial 
decisions,'  says  Austin  (2  Austin,  Jurisprudence,  Camp- 
bell's Ed.,' sec.  900),  'exists  nowhere  in  a  general  or  ab- 
stract form.  It  is  implicated  with  the  peculiarities  of 
the  specific  case  or  cases,  to  the  adjudication  or  decision 
of  which  it  was  applied  by  the  tribunals;  and  in  order 
that  its  import  may  be  correctly  ascertained,  the  cir- 
cumstances of  the  cases  to  which  it  was  applied,  as  well 
as  the  general  propositions  which  occur  in  the  decisions, 
must  be  observed  and  considered.  The  reasons  given  for 
each  decision  must  be  construed  and  interpreted  accord- 
ing to  the  facts  of  the  case  by  which  those  reasons  were 
elicited,  rejecting  as  of  no  authority  any  general  propo- 
sitions which  may  have  been  stated  by  the  judge,  but  were 
not  called  for  by  the  facts  of  the  case  or  necessary  to  the 
decision.  The  reasons  when  so  ascertained  must  then  be 
abstracted  from  the  detail  of  circumstances  with  which  in 
the  particular  case  they  have  been  implicated.  Looking  at 
the  reasons  so  interpreted  and  abstracted,  we  arrive  at  a 
ground  or  principle  of  decision,  which  will  apply  uni- 
versally to  cases  of  a  class,  and  which,  like  a  statute  law, 
may  serve  as  a  rule  of  conduct.  Without  this  process  of 
abstraction,  no  judicial  decision  can  serve  as  a  guide 
of  conduct  or  can  be  applied  to  the  solution  of  subse- 
quent cases.  For  as  every  case  has  features  of  its  own, 
and  as  every  judicial  decision  is  a  decision  on  a  specific 
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case,  a  judicial  decision  as  a  whole,  or  as  considered  in 
concrete,  can  have  no  application  to  another  and  there- 
fore a  different  case.'  " 

This  rule  is  not  new  in  the  jurisprudence  of  this 
State.  In  State  ex  rel.  v.  St.  Louis,  241  Mo.  1.  c.  238  et 
seq.,  in  an  opinion  written  in  Banc  by  Lamm,  J.,  and  con- 
curred ip  by  Valliant,  C.  J.,  and  Kennish,  Ferris, 
Brown,  Woodson  and  Graves,  JJ.,  is  found  an  announce- 
ment of  the  same  doctrine.    In  that  case  it  was  said : 

''There  is' a  pronounced  line  of  demarcation  between 
what  is  ^aid  in  an  opinion  and  what  is  decided  by  it — 
between  arguments,  illustrations  and  references  on  one 
side  and  the  judgment  rendered  on  the  other.  The  lan- 
guage used  by  a  judge  in 'his  opinion  is  to  be  interpreted 
in  the  light  of  the  facts  and  issues  held  in  judgment  in 
the  concrete  case  precisely  as  in  every  other  human  docu- 
ment. ...  It  would  be  a  wide  and  very  mischievous 
departure  from  correct  canons  of  interpretation  to  dis- 
connect general  language  from  the  issues  and  facts  of 
a  given  case  and  to  apply  that  general  language  me- 
chanically or  automatically  to  the  different  facts  and  dif- 
ferent issues  of  another  case;  for  the  sense  must  be 
limited  according  as  the  subject  requires,  and  words  take 
color  from  their  context." 

The  opinion  then  quotes  from  cases  and  texts  which 
disclose  that  the  doctrine  is  ancient  and  universal.  Par- 
ticularly did  the  court  approve  a  decision  in  Lucas  v. 
Commissioners,  44  Ind.  1.  c.  541,  and  quoted  from  it  at 
some  length.  The  rule  can  be  found  in  that  quotation, 
together  with  sound  reasons  for  it.  This  court  frequent- 
ly has  approved  the  rule.  [Greene  Co.  v.  Lydy,  263  Mo. 
1.  c.  91;  Skilman  v.  Clardy,  256  Mo.  1.  c.  322;  Pocoke  v. 
Peterson,  256  Mo.  1.  c.  518;  Bender  v.  Weber,  250  Mo.  1. 
c.  561;  Lorenzen  v.  Railroad,  249  Mo.  1.  c.  191.]  The 
authorities  elsewhere  are  uniform.  [People  v.  Winkler, 
9  Cal.  1.  c.  236;  In  re  Johnson,  98  Cal.  1.  c.  542;  Larzelere 
V.  Starkweather,  38  Mich.  1.  c.  100,  101;  Holcomb  v.  Bon- 
nell,  32  Mich.  1.  c.  8;  Ilogan  v.  Board,  200  N.  Y.  1.  c.  370; 
Crane  v.  Bennett,  177  N.  Y.  1.  c.  112;  Wright  v.  Nagle,  101 
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U.  S.  1.  c.  796,  797 ;  Cohens  v.  Virginia,  6  Wheat. 
400;  Swan  v.  Justices,  222  Mass.  1.  c.  545;. City  ' 
96  S.  C.  1.  c.  96.]    Numerous  other  decisions  lay  d 
same  rule.     We  have  found  none  which  propo 
other.    The  necessity  for  the  citations  made  ar: 
of  the  fact  that  the  rule  seems  to  be  negatived  by 
senting  opinions  in  that  they  reach  a  conclusion  ' 
is  thought  cannot  be  reached  if  the  existence  of 
in  question  is  conceded.    It  is  in  view  of  this  api 
necessary  implication  in  the  dissenting  opinions 
of  respect  for  the  views  of  the  dissenting  brethi 
the  authorities  again  have  b^en  examined.    We 
denial  of  the  rule  except  the  denial  necessarily 
in  the  dissenting  opinions  in  this  case. 

The  rule  that  a  decision  must  be  ''read  in 
light  of  its  own  facts ' '  and  not  otherwise,  when  tl 
tion  whether  it  constitutes  a  precedent  arises,  it 
for  determining  what  the  language  of  the  decision 
what  is  decided. 

In  the  Halliburton  case  it  was  in  discussing  i 
of  the  two  questions  which  the  court  formula 
decision  in  that  case  that  the  language  was  usee 
is  now  relied  upon  in  the  dissenting  opinions  as  i 
of  this  case.  That  question  is  set  out  in  the  n 
opinion  but,  for  easy  reference,  is  restated  here : 

''First:  Were  the  petitions  as  presented  to 
spondent,  Secretary  of  State,  legally  sufficient  to 
ize  the  submission  to  the  voters  of  this  State  of  an 
ment  to,  or  change  in  the  organic  law  (the  Consti 
of  this  State?  Or,  in  other  words,  do  the  petiti( 
brace  in  fact  a  demand  for  the  submission  of  a  c 
tional  amendment  within  the  contemplation  and  ] 
of  the  initiative  amendment  adopted  in  this  S 
November,  1908,  as  well  as  the  legislation  approv( 
12, 1909,  providing  for  the  carrying  out  of  such  ii 
amendment  to  the  Constitution  ? " 

It  is  not  believed  that  an  examination  of  t 
guage  of  this  question,  as  thus  formulated  by  ti 
itself,  will  lead  to  the  conclusion  that  this  court, 
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framed  it,  thought  it  was  about  to  consider  and  decide 
the  question  which  it  is  now  contended  it  did  decide.  An 
examination  of  the  briefs  shows  that  the  first  contention 
made  by  respondent  was  that  the  proposed  amendment 
to  the  Constitution  was,  when  judged  by  its  substance, 
temporary  and  legislative  in  character;  that  the  power 
of  the  Legislature  and  of  the  people,  by  the  initiative, 
to  submit  constitutional  amendments  did  not  include 
power  to  submit,  as  amendments  to  the  Constitution, 
matter  which  was  not  of  permanent  sort  and  of  constitu- 
tional nature  in  that  sense,  but  which  was  in  its  essence 
temporary  and  legislative  in  nature.  Respectable  au- 
thorities were  cited  in  support  of  this  view.  It  was  not 
contended  a  constitutional  convention  might  not  include 
what  it  would  in  a  proposed  constitution,  nor  that  any 
matter  might  not  be  included  when  the  people  adopted 
a  new  constitution.  The  contention  was  that  the  power 
to  submit  amendments  was  limited,  and  limited  in  the 
manner  suggested.  The  briefs  deal  with  this  question 
at  length.  Another  contention  of  respondent  was  that 
the  power  to  redistrict  the  State  into  senatorial  dis.trict8 
had  been  delegated  by  Section  7  of  Article  IV  of  the  Con- 
stitution and  th^t  this  delegation  bound  the  people.  The 
argument  was  that  the  redistricting  could  not  be  done 
by  the  people  by  constitutional  amendment  until  the  dele- 
gated power  had  been  resumed;  under  the  delegation 
the  power  was  in  the  legislative  department  by  force  of 
the  Constitution  itself,  and  having  been  delegated  by  the 
people,  the  people  had  deprived  themselves  of  the  power 
to  do  what  they  provided  in  the  Constitution  the  dele- 
gatee  should  do.  This  proposition  was  argued  at  length 
and  numerous  authorities  cited.  It  did  not  occur  to  any 
lawyer  then  in  the  case  or  on  the  bench  that  this  last 
argument  in  any  way  depended  upon  the  question 
whether  the  conditional  power  of  the  three  executive  of- 
ficers to  redistrict  had  surviv'ed  the  adoption  of  Section 
57  of  Article  IV.  That  question  was  not  gone  into  by 
any  one  connected  with  the  case  for  the  sufficient  reason 
that  the  argument  on  -this  head  could  not  have  been  af- 
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fected  in  any  way  by  the  decision  of  that  question.  If 
the  power  of  these  officers  was  not  affected  by  Section 
57,  then  it  remained  and  the  delegation  of  power  re- 
mained, literally  as  stated  in  Section  7  of  Article  IV.  If 
Section  57  of  Article  IV  destroyed  the  power  of  these 
oflBcials,  yet  the  delegation  to  the  General  Assembly  re- 
mained unaffected  except  in  so  far  as  Section  57  enabled 
the  people  to  participate  in  legislation.  The  foundation 
of  the  argument  of  counsel  and  court,  in  this  respect, 
was  the  fact  of  the  constitutional  delegation  of  the  power 
to  redistrict,  which  remained  the  same  whether  or  not 
Section  57  affected  the  conditional  power  of  the  three 
executive  officers.  Since  the  fact  that  the  power  was 
delegated  justified  the  argument,  and  that  fact  remained 
the  same  whether  the  three  officials  had  or  had  not  been 
deprived  of  their  power,  then  the  question  whether  they 
had  been  so  deprived  had  and  could  have  had  no  influence 
on  the  decision.  This  means  that  the  question  now  con- 
tended to  have  been  decided  was  not  in  the  Halliburton 
case  and,  of  course,  was  not  decided  in  that  case.  A  fair 
consideration  of  that  decision,  in  the  light  of  the  rule 
first  mentioned,  it  is  respectfully  submitted,  can  lead  to 
no  other  conclusion. 

In  concluding  Paragraph  I  of  its  opinion  in  the  Hal- 
liburton case  the  court  holds  that  the  power  to  redistrict 
the  Statfe  has  been  delegated  and  could  not  be  exercised 
in  the  manner  proposed  until  the  people  by  constitutional 
amendment  had  resumed  the  power  by  repealing  the  dele- 
gation of  it;  and  holds  that  the  people  could  not  ^^put  in 
the  Constitution,  which  is  regarded  as  the  organic  and 
permanent  law  of  the  State,  mere  legislative  acts  provid- 
ing for  the  exercise  of  certain  pow^s. "  The  court  adds : 
*'We  are  unwilling  to  give  our  assent  to  the  contention 
that  these  petitions  should  have  been  accepted  and  filed, 
whether  or  not  they  were  applicable  to  a  subject  or 
matter  contemplated  by  the  initiative  and  referendum." 
This  last  evidently  means  the  same  as  that  which  counsel 
in  the  case  is  quoted  as  saying  in  the  brief,  i.  e.  that  the 
initiative-and-referendum    amendment    had    no    effect 
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either  way  on  the  two  real  questions  urged  upon  the  court 
on  this  phase  of  the  case.  And  this  was  and  is  entirely 
true.  That  amendment  gave  the  people  no  power  to  pro- 
pose a  constitutional  amendment  which  the  Legislature 
could  not  have  proposed  and  this  fact  was  in  no  wise 
affected  by  the  question  whether  the  power  of  the  ex- 
ecutive oflScers  remained  or  was  abrogated  by  that  amend- 
ment. The  court  did  refer  to  that  power  as  still  existing, 
and  these  remarks  are  seized  upon.  In  other  instances 
the  court  specifically  named  the  General  Assembly  ap- 
parently as  sole  delegatee  of  the  power  to  redistrict. 
[Page  437.]  If  the  one  is  a  decision  one  way,  the  other 
is  equally  a  decision  to  the  contrary.  The  fact  is,  neither' 
is  a  decision  either  way,  for  the  reason  stated.  When 
the  rule  first  stated  is  applied  and  the  facts  in  the  case 
are  kept  in  mind  and  the  questions  for  decision,  as  stated 
by  the  court,  as  presented  in  the  briefs  and  as  finally  an- 
nounced as  decided,  are  considered,  it  seems  that  this 
decision  ought  not  to  be  misunderstood  to  the  extent  that 
it  would  be  thought  to  pass  upon  the  question  now  before 
this  court.  We  see  no  reason  for  refusing  to  apply  to  the 
Halliburton  case  the  same  law  and  rule  which  is  applied 
to  other  decisions  in  determining  what  they  decide  and 
upon  what  matters  they  stand  as  precedents.  This  rule 
has  stood  the  test  of  time.  It  has  received  the  continu- 
ous and  unbroken  approvel  of  this  court  to  the  present 
moment.  It  has  universal  approval.  No  reason  for  its 
abrogation  is  advanced.  It  is  merely  overlooked  in  the 
dissents.  When  this  established  rule  is  applied  and  the 
decision  tested  by  it,  the  argument  in  the  dissents  which 
are  based  upon  the  Halliburton  and  other  cases  distin- 
guished in  the  majority  opinion  seems  to  us,  with  due 
respect  to  their  authors,  to  be  unsound. 

Confirmatory  of  the  soundness  of  this  view  is  another 
thing.  The  motion  for  rehearing  in  the  Halliburton  case 
bears  the  signature  of  two  able  lawyers  who  subsequent- 
ly became  members  of  this  court.  We  quote,  with  ap- 
proval, from  one  of  the  dissenting  opinions  in  this  case : 
*'The  late  John  Kennish  and*  the  late  John  6.  Brown, 
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both  of  whom  afterwards  served  the  State  with  great 
honor  and  distinction  as  members  of  this  court,  were  of 
counsel  for  relator  in  the  Halliburton  case."  In  the 
motion  for  rehearing  in  that  case  will  be  found  no  such 
conception  of  the  decision  as  is  now  suggested  in  the  dis- 
sents. In  f ^ct,  after,  discussing  at  length  the  question  as 
to  the  discretionary  power  of  the  Secretary  of  State,  the 
motion  contains  the  following: 

*^The  main  ground  upon  which  the  decision  of  this 
court  is  based  in  denying  the  peremptory  writ  against 
respondent,  is  that  the  proposed  constitutional  amend- 
ment is  legislative  and  not  constitutional  in  character; 
and  that  a  measure  legislative  in  character  cannot  be 
adopted  under  the  guise  of  being  a  constitutional  amend- 
.  ment.  .  .  .  But  let  us  consider  what  consequences 
will  follow  if  the  court's  construction  of  the  initiative- 
and-referendum  amendment  is  to  stand.  Under  that 
construction  a  measure  legislative  in  character  and  a 
measure  constitutional  in  character  must  respectively  be 
proposed  as  such,  and  if  either  should  be  proposed  un- 
der the  form  or  guise  of  the  other,  it  would  be  void 
and  of  no  effect,  even  if  adopted  by  the  necessary  vote 
at  the  polls." 

The  matter  is  then  argued  at  length.  An  examina- 
tion of  this  motion  fails  to  disclose  that  the  eminent 
counsel  who  represented  relator  in  the  Halliburton  case 
suspicioned  that  the  court  had  decided  what  it  is  now 
insisted  it  did  decide.  Their  brief  shows  they  did  not 
discover  in  advance  that  the  question  was  in  the  case, 
and  the  motion  they  filed  shows  they  did  not  discover 
from  the  opinion  that  the  court  had  decided  it.  Their 
conceded  ability  strongly  tends  to  preclude  the  inference 
that  they  overlooked  the  question  which,  it  is  now  dis- 
covered in  the  dissents,  was  the  head  of  the  corner  in  the 
Halliburton  case.  If  the  question  whether  the  conditional 
redistricting  power  of  the  three  executive  officers  had 
survived  the  adoption  of  Section  57  of  Article  IV  was 
not  involved  in  that  case  (and  we  think  it  is  indisputable 
that  it  was  not)  then  it  was  not  decided  and  could  not 
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have  been  decided.  If  it  was  involved  as  contended,  not 
only  court  and  counsel  for  respondent,  but  the  distin- 
guished counsel  for  relator,  whose  memorj^  we  revere  and 
whose  reputation  for  sound  thinking  is  not  lightly  to 
be  impugned,  failed  to  discover  its  presence.  Also,  we 
have  been  unable  to  find  that  the  case  has  been  misun- 
derstood by  any  annotator  or  text-writer. 

III.  In  two  of  the  dissenting  opinions  it  continues 
to  be  contended  that  the  rule  adopted  by  the  court  de- 
stroys all  restrictions  upon  the  exercise  of  legislative 
power,  and,  from  this,  it  is  argued  that  the  construction 
the  court  gives  the  words  **the  legisla- 
Legisiative  Power:  tive  authority''  must  be  incorrect.  In 
fiid^'a^w^e:^*^'  substance,  the  insistence  is  that  the 
Restrictions.  *  abrogation  of  those  restrictions  would 

lead  to  results  which  it  is  not  reasonable 
to  believe  the  people  could  have  intended.  It  is  conceded, 
of  course,  that  the  court  holds  the  restrictions  crre  not 
affected,  but  it  is  argued  that  this  conclusion  cannot 
be  maintained  in  the  face  of  the  holding  that  **all  legis- 
lative power''  was  meant  to  be  included  in  the  words 
'*the  legislative  authority"  as  used  in  the  amendment  of 
1908.  With  due  respect  to  the  opinion  of  those  who  ad- 
vance these  arguments  in  these  opinions,  we  have  been 
unable  to  escape  the  conclusion  that  there  is,  in  the  two 
opinions  mentioned,  evidence  of  a  confusion  of  different 
concepts  of  legislative  power  and  of  tlie  treatment  of 
restrictions  upon  power  and  of  power  itself  as  identical. 

It  seems  obvious  that  the  distinction  between  a  grant 
of  power  and  a  restriction  upon  the  exercise  of  a  power 
is  so  wide  that  it  approaches  demonstration  in  its  simple 
statement.  Supererogation  would  seem  to  teach  its 
climax  in  an  attempt  to  argue  a  thing  of  such  axiomatic 
character.  Nothing  need  be  added  to  what  is  said  in 
the  court's  previous  opinion  on  this  subject.  The  real 
basis  of  the  continued  insistence  upon  the  argument  men- 
tioned is  the  idea  of  legislative  power,  as  it  appears  in 
the  two  dissents  last  filed.     The  meaning  given  in  the 
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Courtis  opinion  to  the  words  ** legislative  author 
they  appear  in  Section  57  of  Article  IV  is  the  onl; 
ing  of  which  they  seem  reasonably  susceptible.  '; 
a  conception  of  legislative  power  which  implic 
iutism  in  the  sovereign.  There  is  another  whi 
ceives  it  as  the  full  power  which  might  be  exerc 
the  legislative  branch  of  a  government  of  freemen, 
is  a  third  which  conceives  it  as  the  last,  less  sucl 
as  is  deducted  by  constitutional  restrictions  wl: 
people  deem  proper  for  the  furtherance  of  good 
ment  but  which  might  be  thought  not  absolutely  e 
to  the  existence  of  free  government. 

The  view  that  the  Bill  of  Rights  withholds 
rights  of  citizens  from  the  field  in  which  legislati 
operate  in  a  government  like  ours  is  vindicated 
authorities  and  by  the  history  of  our  insti 
[Cooley's  Const.  Lim.  (7  Ed.)  p.  65  et  seq.]  T 
ception  of  legislative  authority  in  the  mind  of  the  i 
and  adopters  of  Section  57  of  Article  IV  of  the 
tution  could  not  have  been  that  conception  wh 
plies  absolute  power  to  legislate  unless  we  con^ 
people  of  having  forgotten  the  fundamentals  ( 
dom  as  they  are  set  forth  in  the  Bill  of  Rights, 
ordained  to  protect  and  preserve  them.  The  ma 
pose  of  our  government  and  our  Constitution  i 
protection  and  preservation.  To  say  that  the 
in  establishing  the  State  government,  forgot  the 
say  they  forgot  the  things  which  gave  point  and  j 
to  the  establishment  of  a  government.  It  seems 
conclude  that  the  view  of  the  Bill  of  Rights  taken 
majority  opinion  is  correct  and  to  say  the  dis 
opinions  are  not  intended  to  contradict  it  in  that  i 

There  are,  and  in  1908  were,  in  the  Constituti 
tain  restrictions  upon  the  legislative  power,  or  i1 
cise,  which  further  limit  the  subjects  to  which  it 
applied  and  the  manner  in  which  it  may  be  exerted 
the  residue  of  power  which  is  left  after  the  reser 
in  the  Bill  of  Rights  have  been  deducted  from  t 
ception  of  legislative  power  as  it  would  appertai 
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absolute  monarch,  these  restrictions  make  further  deduc- 
tions by  means  of  prohibiting  legislative  action  or  for- 
bidding such  action  except  in  a  prescribed  manner.  What 
was  left  was  the  legislative  power  under  our  Constitu- 
tion at  the  time  Section  57  was  drafted  and  adopted.  The 
people  had  no  other  legislative  power  or  authority  in  , 
mind,  because  no  other  exercisable  legislative  power  then 
existed  in  this  State.  ^  It  is  clear  that  the  section  has  in 
it  no  suggestion  of  an  intent  to  create  new  legislative 
power,  and  none  that  the  power  which  then  existed  was . 
to  'he  diminished.  It  dealt  with  the  legislative  power  as 
it  then  was.  It  neither  added  to  it  nor  substracted  from 
it.  Its  language  puts  this  beyond  dispute.  This  is  what 
the  majority  opinion  holds.  This  is  the  power  which 
must  be  and  is  meant  when  in  the  amendment  it  is  said 
that  **the  legislative  authority  of  the  State  shall  be 
vested,''  etc.  It  seems  manifest  that  the  argument  that 
the  words  declaring  what  agencies  shall  be  vested  with 
legislative  power  destroy  restrictions  upon  legislative 
power,  depends  upon  the  assumption  that  the  legisla- 
tive power  or  authority  intended  to  be  included  in  the 
amendment  is  not  only  tha  legislative  power  as  it  then 
existed  and  could  be  exercised  under  our  Constitution, 
but  included  all  legislative  power  which  could  have  been 
exercised  by  the  General  Assembly  if  the  Constitution 
had  contained  no  restrictions  upon  its  activities.  This  is 
an  assumption  of  the  thing  which  the  argument  is  de- 
signed to  prove.  This  method  cannot  advance  the  argu- 
ment. It  may  also  be  suggested  that  the  words  of  the 
amendment  are  entirely  general.  They  name  a  definite 
thing  and  name  it  as  a  whole.  If  they  do  not  include  it 
all,  what  method  is  to  be  adopted  in  determining  the 
part  which  is  excepted?  The  language  is  general  and  all- 
embracing.  Any  idea  of  exception  to  it  must  and  does 
stand  in  direct  contradiction  to  the  words  used  in  the 
amendment.  No  amount  of  argument  can  hide  the  all- 
inclusiveness  of  the  language  used,  nor  explain  away  the 
plain  contradiction  between  that  language  and  the  thought 
of  exception  to  it.  Nor  does  the  amendment  elsewhere 
contain  any  suggestion  of  an  exception  to  its  terms. 
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Amendments  are  adopted  for  the  express  purpose 
of  working  changes.  It  is  not  the  business  of  courts 
to  explain  them  away.  They  are  to  be  interpreted  in 
furtherance  of  the  purpose  which  actuated  the  people 
in  their  adoption. 

The  question  which  remains  is  whether  the  power 
formerly  invested  by  Section  7  of  Article  IV  in  the 
executive  officers  is  legislative  power,  and  that  question 
is  fuUy  and  correctly  discussed  and  disposed  of  in  the 
original  opinion. 

IV.  It  is  argued  that  the  amendment  confines  the 
referendum  to  ''acts  of  the  legislative  assembly,'^  and, 
therefore,  it  is  said,  recognizes  and  excludes  from  its 
operation  the  power  of  the  executive  officials  under  Sec- 
tion 7  of  Article  IV.     If  the  question  here 

jE^^eraWe  concerned  the  referability  of  the  redistricting 
measure  now  in  question,  the  argument  re- 
ferred to  would  be  relevant  and,  it  might  be,  somewhat 
persuasive.  What  relevance  it  has  to  the  question  wheth- 
er the  framers  of  the  measure  (the  executive  officers) 
had  authority  to  act  in  the  premises  is  not  so  apparent. 
The  question  whether  a  measure  is  an  act  of  the 
legislative  assembly  and  the  question  whether  the  same 
measure  has  been  promulgated  by  executive  officers  with- 
out authority  are  so  widely  separated  that  the  distinction 
obtrudes  itself  and  needs  no  argument. 

V.  In  the  opinion  of  the  writer  of  this,  the  opinion 
prepared  by  Graves,  J.,  convincingly  covered  every  ques- 
tion in  the  case.     It  is  out  of  deference  to  the  very 

earnest  and  continued  insistence,  in  the  two 
nc  us  n.     ^igggj^^g  ]gg^  fj\Q^^  that  the  .original  ruling  is 

wrong,  that  a  response  to  new  matter  and  a  slightly 
more  detailed  discussion  of  some  other  questions  have 
been  thought  proper.  With  all  the  respect  due  the  de- 
liberate expression  of  his  views  by  any  member  of  this 
court,  we  have  re-examined  the  legal  proposition  ad- 
vanced by  our  colleagues  and  have  given  expression  to 
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our  views  upon  them.  The  judgment  in  this  case  ac- 
cords with  the  intent  of  the  people  as  expressed  in  the 
amendment  of  1908.  Woodson,  Graves  and  Walker,  J  J., 
concur. 


BESSIE  McCOY  v.  WALTER  BRADBURY,  Appellant. 

Division  One,  Deceml)er  19, 1921. 

1.  WILL:  Constraction:  Doubt  and  Uncertainty:  Omission:  Eztrlnsie 
Evidence.  When  any  doubt  or  uncertainty  arises  as  to  the  tes- 
tator's intention,  extraneous  facts  are  admissible  to  explain  the 
lang^ua^e  used,  regardless  of  the  nature  of  the  ambiguity,  whether 
it  be  patent  or  latent;  in  every  case  the  court  is  entitled  to  be 
placed  in  possession  of  all  available  information  of  the  circum- 
stances of  the  estate  and  family  of  the  testator  when  he  made  his 
will,  to  the  end  that  the  court  may  be  in  his  situation  as  nearly  as 
may  be,  and  may  interpret  and  understand  the  will  as  testator 
would  were  he  living.  But  such  extrinsic  evidence  is  admissible 
solely  for  the  purpose  of  ascertaining  the  testator's  intention  from 
the  language  he  used;  it  cannot  be  heard  to  show  that  he  meant 
one  thing  when  he  said  another,  or  to  show  an  intention  not  ex- 
pressed in  the  will,  nor  to  aid  in  making  a  will  which  he  intended 
to  make  but  did  not  in  fact  make;  it  cannot  be  heard  to  supply  an 
omission;  where  the  testator  in  plain  language  gave  a  specific  legacy 
to  each  of  six  daughters,  extrinsic  evidence  cannot  be  heard  to 
include  a  seventh  daughter  not  named,  for  such  omission  is  not  an 
ambiguity. 

2.  — ■ :  Bequest  to  Six  Daughters:  Failure  to  Mention   Seventh: 

Necessarily  Implied:  Extrinsic  Evidence.  The  testator,  being  the 
father  of  one  son  and  seven  daughters,  gave  his  home  place  of  two 
hundred  and  forty  acres  to  his  wife  for  life  "and  after  my  death 
said  land  to  go  to  my  son  as  hereinafter  provided;"  by  the  third 
clause,  he  gave  six  hundred  dollars  to  each  of  five  daughters  and 
seven  hundred  to  another,  naming  them,  but  failed  to  name  plaintiff; 
and  in  the  fourth  clause  he  provided  that  upon  the  death  of  hia 
wife  the  son  **is  to  pay  as  an  additional  legacy  to  each  of  my  daugh- 
ters above  named  or  their  heirs  the  sum  of  four  hundred  dollars" 
and  that  "when  he  shall  have  paid  the  several  legacies  herein 
charged  against  the  home  farm  and  after  the  termination  of  my 
wife's  death,  he  is  to  become  the  absolute  owner  of  said  farm,  it 
being  the  intention  of  this  will  that  there  shall  be  charged  aygainst 
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said  real  estate  the  sum  of  seven  thousand  and  one  hu 
which  is  to  be  paid  to  said  daughters  as  hereinbefore 
thousand  dollars  to  each  of  them  except'*  the  one  tc 
hundred  had  been  previously  given  **who  is  to  receiv 
dred  dollars."  Held,  that  the  will  did  not  by  implication 
quest  of  one  thousand  dollars  to  the  unnamed  daught 
tiff;  that  it  omitted  to  name  or  make  a  provision  for 
testimony  of  the  scrivener  that  testator  **  wanted  to  b 
against  the  land  to  take  care  of  his  daughters"  wa 
tent  to  supply  the  omission;  that  the  use  of  $7100  ii 
tion  instead  of  $6100 — the  agggregate  amount  of  the 
not  create  an  ambiguity,  but  was  a  mere  inaccura 
testator  died  intestate  as  to  said  daughter,  and  th 
dead,  she  is  entitled  to  a  one-eighth  interest  in  the  I 


3.   :   Gift  by  ImplicatioxL     A  bequest   by  implies 

be  inferred  from  mere  silence,  or  from  extrinsic  fact 
founded  on  expressions  in  the  will  itself.-    From  a  i 
is  "the  intention  of  this  will  that  there  shall"  be  ch 
said  real  estate  the  sum  of  $7100,  which  is  to  be  pai 
daughters  as  hereinbefore  set   out,  one   thousand  to 
except  Birdie  Leaming  who  is  to  receive  the  sum  o 
dred,"   only  six   daughters  having  previously   been 
quest  of  one  thousand  dollars  to  an  unnamed  daugh' 
implied,   although   the   specific    bequests   aggregate    oi 
imply   from    such    recital   an   intention   to   bequeath 
dollars   to   the   unnamed    daughter   would    be   pure    c 
testamentary  intention  not  found  in  the  will  cannot  b< 
therein   by   extrinsic   evidence    and   then   an   implicat 
on  such  extrinsic  evidence. 

Appeal  from  Jasper  Circuit  Court. — Hon.  J.  i 

Judge. 

Affirmed. 

McReynolds  (&  McReynolds  and  John  H 
for  appellant. 

(1)  The  court  should  have  admitted  the 
of  the  witness  Allen  McReynolds,  because  whe 
a  patent  ambiguity  on  the  face  of  a  will  as  ir 
parol  evidence  is  competent  to  explain  it. 
Darrah,  168  Mo.  660;  Creasy  v.  Alverson,  4 
Riggs  V.  Myers,  20  Mo.  239;  McMahon  v.  Hu 
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Mo.  624,  118  S.  W.  481;  Griffith  v.  Witten,  252  Mo.  627; 
161  S.  W.  709;  Gordon  v.  Burns,  141  Mo.  602;  Mudd  v. 
Cunningham,  181  S.  W.  386;  40  Cyc.  1436.  (2)  The 
court  erred  in  holding  that  J.  N.  Bradbury  died  intestate 
as  to  plaintiff,  because  it  appears  from  the  whole  will 
that  the  plaintiff  was  remembered  and  impliedly  pro- 
vided for.  R.  S.  1909,  sec.  544,  R.  S.  1919,  sec.  555;  40  Cyc. 
1407-1409;  Cox  v.  Jones,  229  Mo.  53,  129  S.  W.  495; 
Robards  v.  Brown,  167  Mo.  447;  40  Cyc.  1409, 1410, 1413, 
1415;  WiUard  v.  Darrah,  168  Mo.  660;  Mudd  v.  Cunning- 
ham, 181  S.  W.  386;  Griffith  v.  Witten,  252  Mo.  627,  161 
S.  W.  709;  Guitar  v.  Gordon,  17  Mo.  408;  Bradley  v. 
Bradley,  24  Mo.  311;  Beck  v.  Metz,  25  Mo.  70;  Hocken- 
smith  V.  Slusher,  26  Mo.  237 ;  McCourtney  v.  Mathes,  47 
Mo.  533 ;  Pounds  v.  Dale,  48  Mo.  270 ;  Wetherell  v.  Harris, 
51  Mo.  65;  Thomas  v.  Black,  113  Mo.  67;  Wood  v. 
Drake,  135  Mo.  393;  Fugitt  v.  Allen,  119  Mo.  App.  183; 
Myers  v.  Watson,  234  Mo.  286.  (a)  On  the  theory  of 
implied  bequest  the  will  should  stand  as  to  the  plaintiff. 
40  Cyc.  1391,  note  6;  Smith  v.  Smith,  77  Atl.  975,  31 
L.  R.  A.  (N.  S.)  922;  Porter  v.  Trust  Co.,  108  N.  E. 
117;  Calloway  v.  CaUoway,  188  S.  W.  (Ky.)  410.  (b) 
The  testator  by  clause  fourth  having  himself  interpreted 
the  will,  the  court  should  follow  that  interpretation  and 
sustain  the  will.  Small  v.  Field,  102  Mo.  129;  Reinders 
V.  Koppleman,  94  Mo.  343;  Re  McVeigh's  Estate,  181 
Mo.  App.  566,  164  S.  W.  673.  (3)  The  findings  and 
judgment  upon  the  whole  record  are  for  the  wrong  party, 
and  the  court  should  have  sustained  the  will  because  the 
legal  presumption  is  against  Intestacy,  and  under  the 
general  rules  of  law  governing  interpretation  of  wills 
this  will  sufficiently  provides  for  the  plaintiff.  Parker 
V.  Tootal,  11  H.  L.  Cases,  143;  Riverside  Trust  Co.  v. 
Rogers,  96  Atl.  181;  40  Cyc.  1407,  1409,  1410;  Willard 
V.  Darrah,  168  Mo.  660;  Mudd  v.  Cunningham,  181  S. 
W.  386;  Griffith  v.  Witten,  252  Mo.  627,  161  S.  W.  709; 
Cox  V.  Jones,  229  Mo.  53,  129  S.  W.  495;  Robards  v. 
Brown,  167  Mo.  447;  40  Cyc.  1413-1415. 
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Howard  Gray  for  respondent. 

(1)  No  error  was  conunitted  by  the  trial  court  in 
its  rulings  on  the  admission  of  the  testimony  of  Allen 
McEeynolds.  The  objection  was  not  to  the  effect  that 
Mr.  McEeynolds  could  not  testify  at  all  in  the  case,  but 
was  limited  to  the  testator's  declarations  as  to  whom 
he  wanted  to  have  his  property  and  who  his  children 
were.  The  testimony  was  not  admissible.  Bradley  v. 
Bradley,  24  Mo.  312;  Gregory  v.  Cowgill,  19  Mo.  415; 
Thomas  v.  Black,  113  Mo.  68;  Riggs  v.  Myers,  20  Mo. 
243;  Eomine  v.  Haag,  178  S.  W.  147;  McMahon  v.  Hub- 
bard, 217  Mo.  640;  Snyder  v.  Tbley,  179  Mo.  App.  376. 
(2)  Appellant's  point  as  to  the  acinission  of  this  testi- 
mony is  plainly  stated,  as  follows:  '* Where  there  is  a 
patent  ambiguity  on  the  face  of  a  will  as  in  this  case, 
parol  evidence  is  competent  to  explain  it. ' '  We  deny  that 
this  is  the  law.  While  appellant  has  cited  a  long  list 
of  cases  in  support  of  his  point,  we  deny  that  they  sustain 
him.  Such  testimony  is  admissible  only  in  cases  of  latent 
ambiguity.  None  of  the  cases  cited  sustain  tlje  point,  but 
all  of  them  announce  the  doctrine  that  declarations  of 
the  testator  are  not  admissible  to  explain  a  patent  am- 
biguity. (3)  There  is  no  ambiguity  of  any  kind  in  the 
will.  There  may  be  an  inaccurate  statement  as  to  the 
amount  of  money  necessary  to  meet  the  specific  legacies, 
but  this  is  not  an  ambiguity.  Eiggs  v.  Myers,  20  Mo. 
239.  (4)  The  respondent  is  not  named  in  the  will  of  her 
father  and  neither  is  she  provided  for  therein,  and  there- 
fore as  to  her  he  died  intestate.  Thomas  v.  Black,  113  Mo. 
68;  Williamson  v.  Eoberts,  187  S.  W.  19;  Pounds  v. 
Dale,  48  Mo.  270;  Hargadine  v.  Pulte,  27  Mo.  423; 
Wetherell  v.  Harris,  51  Mo.  65;  Myers  v.  Watson,  234 
Mo.  286;  Lewis  v.  Eeed,  182  S.  W.  638.  It  is  conceded 
that  the  respondent  is  not  named  in  her  father's  will, 
and  therefore  under  the  rule  established  in  Thomas  v. 
Black,  supra,  the  presumption  is  that  she  was  uninten- 
tionally omitted,  and  while  this  presumption  may  be  re- 
butted, it  must  appear  on  the  face  of  the  will.     (5) 
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There. is  not  a  word  in  the  will  which  indicates  that  if  he 
had  remenibered  his  daughter  he  would  have  given  her 
just  the  oiie  thousand  dollars ;  and  when  we  say  hy  this 
will  he  intended  to  give  her  one  thousand  dollars  because 
when  he  has  summed  up  the  total  legacies  they  amount  to 
one  thousand  dollars  more  than  the  amount  necessary 
to  satisfy  the  legacies  specifically  mentioned,  we  are 
simply  speculating.  There  is  just  as  much  reason  for 
saying  that  in  adding  up  he  missed  the  total  by  one 
thousand  dollars  as  there  is  in  saying  that  the  one  thous- 
ajid  dollars  was  for  the  respondent.  The  appellant  ^s 
whole  case  is  based  on  mere  conjecture. 

EAGLAND,  C. — Plaintiff,  claiming  an  undivided 
one-eighth  interest  in  two  hundred  and  forty  acres  of 
land  in  Jasper  County,  of  which  her  father,  J.  N.  Brad- 
bury, died  seized  on  the day  of ,  1917,  sues 

for  partition.  Bradbury  left  surviving  him  one  son  and 
seven  daughters  as  follows :  defendant  Walter  Bradbury, 
plaintiff  Bessie  McCoy,  Clara  Bradbury,  Birdie  Leaming, 
Delia  Bradbury,  Daisy  Bradbury,  Alphah  Bradbury  and 
Nina  Bradbury.  His  will  was  duly  admitted  to  probate. 
The  part  of  it  relevant  to  this  controversy  is  as  follows : 

'*  Second.  I  wish  and  desire  that  my  beloved  wife, 
Alice  Bradbury,  during  her  natural  life,  may  receive 
the  benefit  of  my  farm  in  Jasper  County,  Missouri,  and 
to  that  end  and  to  the  end  that  the  family  home  may 
be  kept  intact,  I  give  and  bequeath  to  my  wife,  my  farm 
of  two  hundred  and  forty  acres  in  Jasper  County, 
Missouri,  for  and  during  her  natural  life,  after  her 
death  said  land  to  go  to  my  son  as  hereinafter  provided. 

'*  Third.  To  my  son  Walter  Bradbury,  I  give,  de- 
vise and  bequeath  all  of  my  real  estate  situated  in 
Jasper  County,  Missouri,  and  especially  my  two  hundred 
and  forty  (240)  acre  farm  Situated  in  said  county,  sub- 
'ject  to  all  of  the  rights  of  his  mother,  Alice  Bradbury, 
as  hereinafter  provided ;  also  subject  to  the  payment  of 
legacies  to  my  beloved  daughters,  to-wit:  Clara  Brad- 
bury, the  sum  of  $600;  Birdie  Leaming,  wife  of  Carl 
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Learning,  the  sum  of  $700 ;  to  my  beloved  daught 
Bradbury,  the  sum  of  $600;  to  my  beloved  d 
Daisy  Bradbury,  the  sum  of  $600 ;  to  my  beloved  d 
Alphah  Bradbury,  the  sum  of  $600  and  to  my 
daughter  Nina  Bradbury,  the  sum  of  $600.  These 
sums  to  be  paid  to  my  several  daughters  as  f  oUo^ 
those  of  age  at  the  time  of  my  death  they  ar 
paid  in  cash  at  the  earliest  date  practical  after 
cease.  Those  not,  of  age  at  the  time  of  my  deat: 
be  paid  their  respective  legacies  ,as  they  each  be 
age. 

^*  Fourth.  In  addition  to  the  bequests  mad( 
last  preceding  paragraph,  upon  the  death  of  my 
upon  the  event  of  her  decease  prior  to  my  own, 
Walter  Bradbury  is  to  pay  as  an  additional  le 
each  of  my  daughters  above  named  or  to  their  h( 
sum  of  four  hundred  dollars  ($400)  in  cash;  ai 
he  shall  have  paid  the  several  legacies  herein 
against  the  home  farm  of  two  hundred  and  fort 
acres,  and  after  the  termination  of  my  wife's 
by  her  death,  then  he  is  to  become  the  absolute  o 
said  farm,  it  being  the  intention  of  this*  will  th; 
shall  be  charged  against  said  real  estate  the 
seven  thousand  and  one  hundred  dollars  ($7,100 
out  in  paragraph  four  (4)  and  five  (5)  of  tl 
which  is  to  be  paid  to  my  said  daughters  as  herei 
set  out,  one  thousand  dollars  ($1000)  to  each  < 
except  Birdie  Leaming  who  is  to  receive  the 
eleven  hundred  ($1,100)  and  after  the  payment 
sum  and  the  death  of  my  wife,  the  said  two  hund 
forty  acres  of  land  in  Jasper  County,  Missoui 
become  the  property  of  my  son,  Walter  Bradbu 

**  Fifth.    I  hereby  will  and  bequeath  to  my 
wife,  Alice  Bradbury,  all  of  the  personal  proper 
my  farm,  which  is  to  be  hers  to  use  or  dispose  o 
may  think  best  after  the  payment  of  my  de 
funeral  expenses  as  provided  for  in  paragraph 
of  this  will." 
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The  testator's  wife,  Alice  Bradbury  mentioned  in 
the  will,  predeceased  him.  Plaintiflf  claims  that  her 
father  died  intestate  as  to  her,  because  she  is  not  named 
or  provided  for  in  his  will.  Defendant  insists  that  while 
she  is  not  expressly  named  she  is  provided  for  therein. 
On  the  trial  the  defendant  introduced  as  a  witness  the 
scrivener  who  prepared  the  will.  Subject  to  plaintiff's 
objection  the  witness  testified  as  follows : 

**I  think  I  can  state  subject  to  Judge  Gray's  ob- 
jection all  I  remember  about  that.  I  recollect  Mr.  Brad- 
bury's coming  very  definitely  because  Mr.  Bradbury  and 
I  had  had  some  very  spirited  exchanges  over  the  road 
business.  He  entertained  certain  views  and  I  certain 
views.  He  had  come  to  my  oflSce  quite  frequently  pre- 
vious to  that  time.  When  he  come  it  was  a  little  bit  of 
a  surprise  and  we  went  into  the  library  and  sat  down. 
I  remember  going  in  there  and  discussing  the  will  and  he 
gave  me  the  data.  I  don't  remember  about  the  specific 
daughters,  I  don't  remember  the  names.  I  remember 
he  told  me  about  there  being  only  his  one  son  and  the 
daughters  and  that  he  wanted  the  son  to  have  the  land. 
He  wanted  to  make  a  charge  against  the  land.  He  wanted 
to  make  a  charge  against  the  land  to  take  care  of  his 
daughters.  I  remember  we  calculated  the  amount  and 
put  that  in.  I  have  no  definite  recollection  of  the  names 
of  the  individuals  at  all  or  the  specific  part  of  it  in  that 
way.  I  remember  the  will  was  drawn  up  and  Miss  Dean 
and  I  acted  as  witnesses,  and  I  remember  about  Mr.  Brad- 
bury signing  it.  I  don't  remember  about  the  reading  of 
it.  I  remember  he  wore  glasses  and  I  had  seen  him  use 
them  before.  That,  as  near  as  I  can  recollect,  is  the 
substance  of  what  transpired  there  at  the  time  I  drew 
the  will.  It  is  too  long  ago  for  me  to  have  any  definite 
recollection  about  any  detail." 

At  the  conclusion  of  the  trial  the  court  sustained 
plaintiff's  objection  to  this  testimony  and  it  was  stricken 
out.  Other  evidence  showed  that  at  the  time  the  will 
was  written  plaintiff  was  a  minor  living  in  her  father's 
home,  and  that  no  estrangement  of  any  kind  had  ever 
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existed  between  her  and  her  father.  She  was  not  his 
only  minor  daughter,  however.  The  finding  and  judg- 
ment were  f oi*  plaintiff,  and  defendant  appeals. 

Appellant' insists  that  the  trial  court  was  in  error 

(1)  in  striking  out  the  testimony  of  the  scrivener,  and 

(2)  in  not  holding  that  a  bequest  of  $1000  to  plaintiff 
was  necessarily  implied  from  the  language  of  the  will 
when  read  and  considered  as  a  whole,  in  the  light  of  all 
the  facts  and  circumstances  attending  its  making. 

I.  A  reading  of  the  will  makes  it  very  plain  that 
plaintiff  is  not  named  individually,  nor  is  there  a  clause 
provided  for  therein  which  includes  her.  The  first  refer- 
ence to  testator's  daughters  occurs  in  para- 
Bvid^^^-  Sraph  'Hhird''  in  this  language:  *^to  my  be- 
omissioiu'  loved  daughters  to-wit.''  The  names  of  six, 
which  do  not  include  that  of  the  plaintiff,  im- 
mediately follow,  with  a  designation  of  the  precise  sum 
each  is  to  receive.  *^ These  several  sums,''  it  next  recites, 
^^to  be  paid  my  several  daughters  as  follows."  Para- 
graph * 'fourth"  provides  for  an  additional  legacy  of 
$400  *'to  each  of  my  daughters  above  named  or  to  their 
heirs."  The  latter  part  of  the  paragraph  then  recites, 
*''It  being  the  intention  of  this  will  that  there  shall  be 
charged  against  said  real  estate  the  sum  of  seven  thou- 
sand and  one  hundred  dollars  ($7100)  as  set  out  in  para- 
graph four  (4)  and  five  (5)  of  this  will,  which  is  to  be 
paid  to  my  said  daughters  as  hereinbefore  set  out,  one 
thousand  dollars  to  each  of  them  except  Birdie  Leaming 
who  is  to  receive  the  sum  of  eleven  hundred  dollars." 
All  of  this  language  with  reference  to  the  daughters  of 
the  testator  who  were  provided  for  in  the  will  is  specific 
and  exclusive.  TChis  situation  appellant  would  over- 
come by  reading  into,  or  in  connection  with,  the  will  the 
declaration  made  by  the  testator  at  the  time  it  was  writ- 
ten namely:  *'He  wanted  to  make  a  charge  against  the 
land  to  take  care  of  his  daughters/'  And  this  brings  us 
to  appellant's  first  contention. 

It  is  the  general  rule  that  when  any  doubt  or  un- 
certainty arises  as  to  the  testator's  intention  extrinsic 

290  Mo.— 42 


Digitized  by 


Google 


658  SUPREME  COURT  OF  MISSOURI, 

MeCoy  v.  Bradbury. 

facts  are  admissible  to  explain  the  language  of  the  will, 
regardless  of  the  nature  of  the  ambiguity,  whether  it  be 
patent  or  latent.  In  every  case  the  court'  is  entitled  to 
be  placed  in  possession  of  all  the  information  which  is 
available  of  the  circumstances  of  the  estate  and  family 
of  the  testator  when  he  made  his  will,  to  the  end  that 
the  court  may  be  in  his  situation  as  nearly  as  may  be, 
and  may  interpret  and  understand  the  will  as  he  would 
if  he  were  living.  [2  Underbill  on  Wills,  sec.  910;  Wil- 
lard  V.  Darrah,  168  Mo.  660,  668;  Cox  v.  Jones,  229  Mo. 
56,  62.]  But  such  intrinsic  evidence  is  admissible  solely 
for  the  purpose  of  ascertaining  the  testator's  intention 
from  the  language  he  has  used.  It  cannot  be  heard  to 
show  that  he  meant  one  thing  when  he  said  another,  or 
to  show  an  intention  not  expressed  in  the  will  itself,  or 
to  aid  in  making  a  will  which  .the  testator  intended  to 
make,  but  did  not  in  f a:ct  make.  However  clearly  an  in- 
tention not  expressed  in  the  will  may  be  proved  by  ex- 
trinsic evidence,  the  rule  of  law  requiring  wills  to  be  in 
writing  stands  as  an  insuperable  barrier  against  carry- 
ing the  intention  thus  proved  into  execution.  [28  B.  C. 
L.  sec.  243.] 

In  the  will  under  consideration  the  testator  in  plain 
and  unambiguous  language  gave  a  specific  legacy  to  each 
of  six  daughters  whom  he  named ;  there  is-  no  reference 
any  where  in  the  will,  expressly  or  impliedly,  to  any 
other  daughter.  The  oral  declaration  of  intention  that 
appellant  would  incorporate  in  the  will  would  operate 
merely  to  enlarge  its  provisions  so  as  to  include  therein 
all  of  testator's  daughters  instead  of  the  six  named. 
This  under  the  principles  stated  in  the  preceding  para- 
graph is  not  permissible. 

There  was  no  latent  ambiguity  shown,  nor  does  any 
doubt  or  uncertainty  arise  on  the  face  of  the  will.  There 
can  be  no  question  with  respect  to  the  property  that  is 
the  subject  of  disposition  therein,  nor  as  to  the  identity 
of  the  persons  to  whom  it  was  given.  The  testator  in 
clear  and  unequivocal  language  devised  a  life  estate  in 
land  which  is  definitely  described  to  his  wife,  gave  to 
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each  of  six  daughters  whom  he  named  a  s 
which  legacies  he  expressly  charged  againsi 
subject  to  such  life  estate  and  legacies  he  de 
in  fee  to  his  son.  Following  this  plain  an 
position  there  is  a  recital  to  the  effect  tl 
intention  of  the  testator  to  place  a  cha 
against  the  land  to  be  paid  to  his  '  *  said  datig 
inb^fore  set  out.''  The  sums  thereinbefoi 
again  repeated,  in  effect,  aggregated  only  i 
use  of  '/$7100''  instead  of  $6100  did  not  ( 
biguity.  It  was  a  mere  inaccuracy.  [Rigg 
Mo.  239.]  Upon  reading  the  will  one  woi 
conclude  that  the  designation  of  the  charj 
land  as  $7100  was  simply  a  miscalculatioi 
•  ence.  As  such  it  would  have  no  influence  v 
the  interpretation  of  the  will,  that  is,  the  a 
the  testator's  intention  with  respect  to  tl 
of  his  property.  Where  the  testator,  as 
employs  language  that  is  clear,  definite  i 
of  any  other  meaning  than  that  which  is  ( 
veyed  by  the  words  used,  there  is  no  reason 
to  evidence  of  extrinsic  facts  in  order  to 
meaning. 

We  are  of  the  opinion  that  the  test 
scrivener  could  serve  no  legitimate  purpoi 
struction  of  the  will. and  that  the  court  wai 
in  striking  it  out. 

II.  Appellant  insists  that  the  will  provi 
of  $1000  to  plaintiff  by  implication.  If  th 
expressions  in  the  will  which  showed  thai 

had  seven  daughters  or  other  di 
fmpHcMii^n.    t^ose  expressly  named  and  thai 

a  charge  of  $7100  against  the  la: 
a  provision  for  all  of  them,  the  insistence  w 
be  valid.  But  a  gift  by  implication  will  nc 
from  mere  silence,  or  from  extrinsic  facti 
founded  on  expressions  in  the  will  itself.  A 
intention  not  found  in  the  wdll  cannot  be 
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therein  by  extrinsic  evidence  and  an  implication  then 
based  on  that. 

In  Crane  v.  Doty,  1  Ohio  St.  279,  it  is  said : 

**In  order  to  raise  an  estate  by  implication,  the  two 
following  circumstances  must  concur :  First ;  an  interest 
or  estate  in  the  property  less  than  the  whole,  must  be 
created  expressly  by  the  will,  in  order  that  it  may  appear 
that  the  testator  had  the  disposition  of  the  property  in 
his  mind.  Second;  the  person  to  take  by  implication, 
must  be  named  or  described  in  connection  with  the  raising 
of  such  interest  or  estate.'^ 

The  only  possible  expression  in  the  will  on  which  to 
hypothecate  the  implication  contended  for  is  the  recital 
that  it  was  the  intention  of  the  testator  to  charge  the 
land  with  $7100  for  the  purpose  of  paying  the  six  specific 
legacies  thereinbefore  provided  for  which  amounted  to 
only  $6100.  That  he  intended  the  difference  between 
$7100  and  $6100  as  a  gift  to  the  daughter  not  named  or  in 
any  way  referred  to  in  the  will  does  not  rise  to  the 
dignity  of  an  implication ;  it  is  pure  conjecture.  [Pounds 
V.  Dale,  48  Mo.  270,  272;  40  Cyc.  1390.]  Although  we 
might  reach  the  conclusion  from  the  extrinsic  evidence 
that  the  testator  intended  that  $1000  of  the  amount 
charged  against  the  land  should  be  paid  to  his  daughter, 
the  plaintiff,  still  we  could  not  make  for  him  the  will  he 
intended  to  make  but  did  not  in  fact  make.  [Calloway 
•v.  Calloway,  188  S.  W!  (Ky.)  410.] 

We  concur  with  the  learned  trial  court  in  holding 
that  the  plaintiff  was  not  named  or  provided  for  in  her 
father's  will  within  the  meaning  of  Section  544,  Revised 
Statutes  1909,  and  that,  therefore,  he  died  intestate  as 
to  her. 

It  follows  that  the  judgment  must  be  affirmed.  It  is 
so  ordered.    Small,  C,  concurs ;  Brown,  C.,  absent. 

PEE  CURIAM:— The  foregoing  opinion  of  Rag- 
land,  C,  is  adopted  as  the  opinion  of  the  court.  All  of 
the  judges  concur,  except  Woodson,  J.,  not  sitting. 
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THE  STATE  ex  rel.  MOSES  MANN  v.  FRANCIS  H. 
TRIMBLE  et  al.,  Judges  of  Kansas  City  Court  of 
Appeals,  and  ALBERT  CORNELIUS. 

Division  One^  December  19,  1921. 

1.  CEBTIOBABI:  To  Court  of  Appeals:  Oonflict  With  Other  Decisions 
of  Courts  of  Appeals.  In  a  certiorari  to  a  court  of  appeals,  based 
on  a  conflict  of  its  opinion  with  previous  controlling  decisions  of 
the  Supreme  Court,  any  alleged  conflict  between  said  opinion  and 
other  decisions  of  courts  of  appeals  will  be  disregarded. 

2.  MAIJCIOnS  PBOSECUnON:  Instruction:  Mandatory  Direction 
for  Punitive  Damages.  In  an  action  for  damages  for  malicious 
prosecution,  an  instruction  telling  the  jury  that  "if  you  should  find 
the  issues  for  the  plaintiff  you  may  take  into  consideration  in 
estimating  his  damages  and  award  him  such  sum  as  will  compen- 
sate him  for  mental  anxiety,  .  .  .  together  with  such  sum  as 
you  may,  from  the  evidence,  believe  the  defendant  should  be  pun- 
ished with,*'  was  not  a  mandatory  direction  to  award  punitive  dam- 
ages, and  the  opinion  of  the  Court  of  Appeals  approving  said  in- 
struction was  not  therefore  in  conflict  with  the  decision  in  Nichol- 
son V.  Bo^B^ers,  121  Mo.  1.  c.  141,  in  which  the  question  of  actual  or 
express  malice  was  not  present. 

3.  :  :  Dismissal  of  Information:  Persuasive  Evidence  of 

Lack  of  Probable  Cause.  '  In  an  action  for  damages  for  malicious 
prosecution,  where  the  plaintiff  had  been  arrested  for  petit  lar- 
ceny at  the  instigation  of  defendant  and  the  case  subsequently 
dismissed,  an  instruction  telling  the  jury,  among  other  things,  ihat 
*'the  issue  is  whether  from  the  facts  and  circumstances  given  in 
evidence  the  defendant  acted  maliciously  and  without  probable 
cause,  and  on  this  issue  you  are  further  instructed  that  the  discharge 
of  the  plaintiff  or  the  dismissal  of  the 'information  by  the  prose- 
cuting attorney  is  evidence  that  the  prosecution  was  without  prob- 
able cause,  but  not  conclusive  of  the  fact,"  is  not  in  conflict  with 
Smith  V.  Burrus,  106  Mo.  1.  c.  99,  for  the  reason  that  the  dismissal 
of  the  suit  there  involved  was  a  civil  action  for  slander,  and  upon 
certiorari  the  Supreme  Court  is  only  concerned  with  whether  the 
Court  of  Appeals,  upon  the  facts  stated  in  its  opinion,  announced 
some  conclusion  of  law  contrary  to  the  last  previous  ruling  of  the 
Supreme  Court  upon  the  same  or  a  similar  state  of  facts.  But 
however  the   doctrine   was  announced   in  the   said  case   of  Smith 
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V.  Burrus,  the  opinion  of  the  Court  of  Appeals  approving  said  instruc- 
tion was  not  contrary  to  the  last  previous  ruling  of  the  Supreme 
Court,  for  it  was  held  in  the  recent  case  of  Hanser  v.  Bieber,  271 
Mo.  326,  that  the  acquittal  of  a  plaintiff  in  the  criminal  prosecu- 
tion constituted  *  *  persuasive  evidence  of  a  want  of  probable  cause, ' ' 
and  if  an  acquittal  is  such,  a  dismissal  of  a  criminal  information  . 
is  more  so. 

4.  :   :   Definition  of  Probable   Oanse:    Oautibus  Person: 

Cured  by  Others.  In  an  action  for  damages  for  malicious  prosecu- 
tion an  instruction  telling  the  jury  that  *' by  ' probable  cause  is 
meant  a  reasonable  ground  of  suspicion  supported  by  circumstances 
sufficiently  strong  in  themselves  to  warrant  a  cautious  man  in  his 
belief  that  the  accused  is  guilty  of  the  offense  of  which  he  is 
charged"  is  not  a  wrongful  definition  of  probable  cause,  and  is  not 
in  conflict  with  Boeger  v.  Langenberg,  97  Mo.  1.  c.  396,  but  if  it 
were  its  counterpart  was  approved  in  the  later  case  of  Fugate  v. 
Miller,  109  Mo,  1.  c.  285,  290,  and  therefore  the  Court  of  Appeals 
did  not  contravene  the  rule  in  approving  it.  The  use  of  the  word 
** cautious'*  instead  of  ** reasonable  and  cautious''  was  not  a  sub- 
stantial or  material  difference,  but  even  if  said  qualificaton  of  the 
word  "cauiious"  was  necessary  it  was  supplied,  as  ruled  by  tbo 
Court  of  Appeals,  by  an  instruction  asked  by  defendant  which  de- 
fined probable  cause  as  such  circumstances  as  would  induce  such 
belief  In  the  mind  of  an  "ordinarily  reasonable  and  cautious  per- 
son," etc. 

5.   :  Larceny:  Replevin  as  Evidence:  No  Exception.    In  an  action 

for  damages  for  malicious  prosecution,  where  the  plaintiff  had  in 
a  replevin  suit  recovered  the  property  which  he  was  charged  in 
the  criminal  information  with  having  stolen,  wherein  the  petition 
was  filed  after  the  issuance  of  said  information,  a  statement  in  its 
opinion  by  the  Court  of  Appeals  that  no  exception  was  saved  to 
,  the  ruling  of  the  trial  court  admitting  in  evidence  the  judgment  in 
the  replevin  suit,  precludes  a  consideration  on  certiorari  of  the 
question  whether  said  ruling  was  error,  and  also  precludes  a  con- 
sideration of  the  further  question  whether  said  opinion  was  in 
conflict  with  certain  {)rior  decisions  of  the  Supreme  Court  in  which 
relator  contends  it  was  decided  that  such  judgment  was  not  ad- 
missible. 


Certiorari, 
Writ  quashed. 
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Randolph  <&  Randolph^  Dudley,  Selby  <&  Brandom 
and  Hewitt  d  Hewitt  for  petitioner. 

(1)  Instruction  No.  10  given  for  the  plaintiff  is  in 
conflict  with  Nicholson  v.  Rogers,  129  Mo.  141;  Ruth 
V.  St.  Louis  Transit  Co.,  98  Mo.  A.pp.  18 ;  Bosch  v.  Miller, 
136  Mo.  App.  493.  That  instruction  is  a^  direction  to  the 
jury  to  award  both  acttial  and  punitive  damages  and  is 
clearly  in  conflict  with  the  authorities  cited.  (2)  In- 
struction No.  9  is  clearly  in  .conflict  with  Smith  v.  Burrus, 
106  Mo.  99.  In  that  case  the  court  said:  *^And  the  mere 
discontinuance  of  «a  criminal  prosecution,  or  the  ac- 
quittal of  the  accused,  will  establish  for  the  purpose  of 
this  suit  neither  malice  nor  want  of  probable  cause." 
The  instruction  is  also  in  conflict  with  Eckerle  v.  Hig- 
gins,  159  Mo.  App.  186.  In  the  face  of  those  decisions, 
Instruction  No.  9  told  the  jury  that  the  dismissal  of  Ihe 
information  by  the  prosecuting  attorney  was  evidence 
that  the  prosecution  was  without  probable  cause.  (3) 
Instruction  No.  2  is  clearly  in  conflict  with  Boeger  v. 
Langenberry,  97  Mo.  396,  and  Wilkerson  v.  McGhee,  153 
Mo.  App.  1.  c.  349.  (4)  The  judgment  in  the  replevin 
suit  of  Mann  y.  Cornelius,  a  case  that  was  tried  after 
the  arrest,  is  held  by  the  Court  of  Appeals  to  be  compe- 
tent evidence  in  the  case.  The  replevin  suit  was  a  sub- 
sequent adjudication,  had  not  been  begun  when  the  arrest 
was  made,  and  the  case  should  rather  have  been  sub- 
mitted upon  the  question  as  to  whether  or  not  the  tank 
belonged  to  the  real  estate,  and  as  to  whether  or  not  the 
defendant  under  all  ther  facts  and  circumstances  was 
justified  in  believing  that'  the  tank  belonged  to  him.  That 
ruling  is  clearly  in  conflict  with  Carp.  v.  Ins.  Co.,  203  Mo. 
295,  338;  Vansickle  v.  Brown,  68  Mo.  627,  632;  Kennedy 
V.  Holloway,  25  Mo.  App.  514. 

L.  ^.  Reed,  Thos.  H.  Hicklin  and  Scott  J.  Miller  for 
respondent. 

(1)  The  instructions  in  the  Nicholson  case  ab- 
solutely direct  a  verdict  for  punitive  damages  and  this 
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in  plaintiff's  instruction  is  certainly  left  to  the  discretion 
of  the  jury.  Instruction  No.  10  was  copied  from  the 
case  of  Fugate  v.  Millar,  109  Mo.  278.  (2)  The  next 
instruction  criticised  by  the  petitioner  is  No.  9  given 
on  behalf  of  plaintiff  as  being  in  conflict  with  Smith  v. 
Burrus,  106  Mo.  99.  In  the  case  of  Williams  v.  Van 
Meter,  8  Mo.  339,  it  is  held  at  page  342,  ^Hhat  the  ac- 
quittal of  plaintiff  in  the  cause  for  which  he  was  bringing 
suit  for  malicious  prosecution  was  proper  evidence  to  go 
to  the  jury  on  the  question  of  want  of  probable  cause, 
but  that  of  itself  and  unaccompanied  with  any  circum- 
stances would  be  insuflBcient,  and  the  Williams  case  is 
approved  and  quoted  from  in  the  recent  case  of  Hanser 
V.  Bieber,  271  Mo.  342,  where  it  is  held  that  such  evi- 
dence is  competent,  and  which  expressly  approves  the 
opinion  in  Christian  v.  Hannah,  58  Mo.  App.  37,  holding 
to  *the  same  effect ;  that  is,  that  evidence  of  the  acquittal 
or  discharge  of  defendant  in  the  suit  on  which  the  mali- 
cious prosecution  case  is  based  is  competent  evidence  of 
lack  of  probable  cause.  The  above  cases  hold  and  we 
believe  it  is  unquestionably  the  law  of  this  State  that 
testimony  as  to  the  acquittal  of  plaintiff  in  this  case, 
defendant  in  the  larceny  case  on  which  this  suit  is  based, 
was  competent  evidence  to  go  to  the  jury  on  the  ques- 
tion of  lack  of  probable  cause.  (3)  Next  petitioner  com- 
plains that  plaintiff's  Instruction  No.  2  is  in  conflict  with 
Boeger  v.  Langenberry,  97  Mo.  393-7,  and  the  case  of 
Wilkerson  v.  McGhee,  153  Mo.  App.  349,  and  seems  to 
base  most  of  their  complaint  on  the  fact  that  Instruction 
No.  2  employs  the  language  in  defining  probable  cause 
**a  cautious  man"  while  in  the  Boeger-Langenberry  Case 
the  words  *'a  person  of  ordinary  prudence"  is  used  and 
in  the  Wilkerson-McQhee  Case  the  words  **  reason 
and  cautious  man"  is  used.  The  case  of  Fugate  v.  Miller, 
109  Mo.  285,  uses  the  words  **a  cautious  man,"  the  same 
as  does  this  instruction,  and  being  a  later  case  than  that 
of  Boeger  v.  Langenberry,  supra,  the  Court  of  Appeals 
probably  followed  it.  (4)  And  lastly,  petitioner  com- 
plains that  the  judgment  in  the  replevin  suit  of  Mann  v. 
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Cornelius  was  held  to  be  competent  evidence  in  the  case 
by  the  Court  of  Appeals  and  cited  authorities  to  show 
that  it  was  not.  Petitioner  here  on  the  trial  strenuous- 
ly objected  to  the  introduction  of  the  records  of  the 
replevin  suit;  after  his  objections  were  overruled  and 
the  record  admitted  in  evidence,  he  failed  to  save  any 
exceptions  to  the  ruling  of  the  court,  hence  was  in  no 
position  to  raise  the  question  in  the  Court  of  Appeals 
and  is  not  now  in  such  position  in  this  court. 

ELDER,  J. — ^Bel^tor  seeks  by  writ  of  certiorari  to 
review  the  opinion  of  the  Kansas  City  Court  of  Appeals 
and  quash  the  judgment  entered  by  that  court  affirming 
a  judgment  for  $750  actual  and  $250  punitive  damages 
rendered  by  the  Circuit  Court  of  Dekalb  County  in  an 
action  for  damages  for  malicious  prosecution  brought  by 
•  one  Albert  Cornelius  against  Moses  Mann  (relator  here- 
in). 

The'  evidentiary  facts  in  the  case  are  thus  stated 
in  the  opinion  of  the  Court  of  Appeals : 

'*  Defendant  caused  an  information  to  be  filed  in  the 
Circuit  Court  of  Daviess  County  by  the  prosecuting  at- 
torney of  tliat  county,  charging  plaintiflf  with  stealing  a 
*  steel  tank  of  the  value  of  $17.50. '  A  warrant  was  issued 
and  plaintiff  arrested.  The  case  was  thereafter  dis- 
missed, and  plaintiff  thereupon  brought  this  action  for 
malicious  prosecution  and  obtained  judgment  for  both 
actual  and  punitive  damages. 

*^It  appears  that  plaintiff  bought  a  farm  from  de- 
fendant, principally  on  deferred  payments.  A  steel  water- 
tank  was  on  the  place,  so  situated  in  a  fence  as  to  form 
a  part  thereof  and  so  arranged  as  to  be  a  facility  in 
watering  stock.  After  occupying  the  farm  for  two  years 
it  became  apparent  that  he  could  not  pay  for  it,  and 
he  re-sold  or  deeded  it  back  to  defendant,  remaining  in 
possession  another  year  as  defendant's  tenant.  When 
plaintiff  had  taken  possession  after  his  purchase  of  the 
farm,  defendant  came  to  him  and  told  him  which  of 
several  articles  of  property  did  or  did  not  go  with  the 
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farm  under  the  deed.  Among  other  things  he  told  him 
the  tank  did  not,  but  that  he  would  give  it  to  plaintiff, 
and  the  latter  kept  and  used  it.  When  plaintiff's  year 
as  defendant's  tenant  expired  he  moved  to  a  place  he 
had  rented,  which  was  about  ten  miles  away  in  another 
county,  and  he  took  the  taiik  now  in  controversy  with 
him.  It  was  this  taking  that  defendant  claimed  was  the 
asportation  which  he  called  the  theft  of  the  tank,  and 
upon  which  he  based  his  instigation  of  the  prosecution. 

**  Shortly  after  plaintiff  was  arrested  defendant 
instituted  an  action  of  replevin  for  the  tank  in  the  county 
to  which  it  had  been  taken  by  plaintiff.  The  final  re- 
sult of  these  actions,  civi^  and  criminal,  was  that  the 
former  was  decided  for  this  plaintiff  and  the  latter  was 
dismissed. 

**  There  was  evidence  tending  to  show  that  before 
making  affidavit  to  the  information  filed  against  plain- 
tiff, defendant  laid  the  facts  before  the  prosecuting  at- 
torney and  he  advised  that  a  crime  had  been  committed." 

Relator  assigns  as  error:  (a)  The  giving  of  four 

certain  instructions  for  plaintiff,  which  are  claimed  to 

be  in  conflict  with  controlling  decisions  of 

Conflict  with      this  court,  and  (b)   the  admission  in  evi- 

?f^oou?te^r'  ^^^^^  ^^  *^^  judgment  in  the  replevin  suit 
Appeals.  mentioned  in  the  opinion,  contrary  to  pre- 

vious rulings  of  this  court.  These  alleged 
errors  we  shall  discuss  seriatim.  In  view,  however,  of 
our  well  established  rule  to  disregard,  on  certiorari,  any 
alleged  conflict  with  opinions  of  the  several  Courts  of 
Appeal,  we  shall  not  advert  to  the  decisions  of.  Courts 
of  Appeal  cited  by  relator  in  behalf  of  the  relief  sought. 

I.  With  reference  to  the  instructions,  the  Court  of 
Appeals,  in  its  opinion,  has  the  following  to  say : 

**A  number  of  instructions  were  given  by  the  trial 

court  for  each  party  and  a  number  offered 

Instructions:  by  defendant   were   refused.     Complaint   is 

Pimitive^"*    made  of  the  action  of  the  court  in  giving  those 

Dair.a?:es.       for  plaintiff  and  in  refusing  those  refused  for 

defendant.    All-told  there  were  eighteen  or 


Digitized  by 


Google 


Vol.  290.]         OCTOBETi  TERM,  1921.  667 


State  ex  rel.  Mann  v.  Trimble. 


twenty  given,  and  there  were  eight  refused  for  defend- 
ant. 

**  Those  given  for  plaintiff  properly  covered  every 
phase  of  a  ease  of  this  nature.  Malice  and  probable  cause 
are  defined,  and  so  is  defendant's  duty  in  seeking  the 
advice  of  the  prosecuting  attorney  as  to  the  guilt  of 
plaintiff;  and  to  these  was  added  a  definition  of  petit 
larceny  as  applied  to  the  taking  of  the  water  tank.  [Fu- 
gate  V.  Millar,  109  Mo.  281.] 

'*  Those  given  for  defendant  w^ere  the  converse  of 
those  for  plaintiff,  and  were  made  applicable  to  those 
matters  of  defense  which  would  authorize  and  make  neces- 
sary a  verdict  for  defendant.  There  can  be  no  doubt 
that  taking  all  the  instructions  together  as  a  series 
(Fugate  V.  Miller,  supra)  they  put  the  case  for  both  sides 
in  such  way  as  to  leave  no  room  for  misunderstanding 
by  the  jury. 

**  There  is  much  in  those  refused  w^hich  is  found  in 
those  given  and  there  was  no  necessity  for  repeating. 

**  All  in  those  refused  which  was  proper  was  included 
in.  instructions  given." 

Relator  contends  that  Instruction  No.  10  is  in  con- 
flict with  Nicholson  v.  Rogers,  129  Mo.  1.  c.  141,  for  the 
reasons  that  the  instruction  **is  a  direction  to  the  jury 
to  award  both  actual  and  punitive  damages,"  that  **the 
jury  must  first  find  actual  or  express  malice  before  they 
may  in  their  discretion  award  punitive  damages,"  and 
that  **  punitive  damages  are  furthermore  entirely  in  the 
discretion  of  the  jury."    Instruction  No.  10  is  as  follows : 

**The  court  instructs  you  that  if  you  should  find  the 
issues  for  the  plaintiff  you  may  take  into  consideration 
in  estimating  his  damages,  and  award  the  plaintiff  such 
sum  as  will  compensate  him  for  mental  anxiety,  oc- 
casioned by  reason  of  said  charge,  and  for  mental  suf- 
fering occasioned  by  said  arrest,  if  you  believe  such  was 
the  case ;  together  with  such  damages  as  you  may,  from 
the  evidence,  believe  the  defendant  should  be  punished 
with,  taking  also  into  consideration  the  defendant's  abili- 
ty, his  position  in  society,  his  standing  in  the  community, 
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not,  however,  exceeding  the  amount  sued  for,  seven 
thousand  five  hyndred  dollars  ($7,500).''  A  scrutiny 
of  the  instruction  held  erroneous  in  Nicholson  v.  Rogers, 
supra,  discloses  that  it  read  in  part  as  follows : 

**The  jury  must  assess  such  an  amount  of  damages 
in  his  behalf  as  they  may  deem  proper  under  the  view 
of  the  whole  case  to  compensate  him  for  the  mortification 
and  shame  he  may  have  suffered,  .  .  .  as  well  as 
to  punish  the  defendant  for  his  wrongful  and  malicious 
conduct.*'    (Italics  ours). 

As  the  court  there  said,  *Hhe  instruction  undoubted- 
ly directs  the  jury,  as  though  defendant  was  entitled  to 
punitory  damages  as  a  matter  of  legal  right."  Such  in- 
struction was  clearly  mandatory.  But  the  instruction 
under  review  is  not  mandatory.  The  language  is,  ^'If 
you  should  find  the  issues  for  the  plaintiff  you  may  take 
into  consideration  .  .  .  together  with  such  damages 
as  you  may,  from  the  evidence,  believe  the  defendant 
should  be  punished  with,"  etc.  Manifestly  the  jury  were 
left  free  to  exercise  their  discretion. 

The  question  af  actual  or  express  malice  not  being 
present  and  having  not  been  ruled  on  in  the  Nicholson 
case,  there  can  be  no  conflict  with  the  opinion  of  the 
Court  of  Appeals  on  that  score. 

The  point  made  must  accordingly  be  ruled  against 
relator. 

II.  Relator  next  urges  that  Instruction  No.  9  is  in 
conflict  with  Smith  v.  Burrus,  106  Mo.  99,  for  the  reason 
that  the  instruction  told  the  jury  that 
Evidence  of  *'the  dismissal  of  the  information  by  the 

Dis^sai  of^^'  prosecuting  attorney  was  evidence  that 
Prosecution.  the    prosecution    was    without    probable 

cause. ' '    Instruction  No.  9  is  as  follows  : 

*'The  court  instructs  the  jury  the  issue  for  them  to 
try  in  this  case  is  not  the  guilt  or  innocence  of  Albert 
Cornelius  of  the  crime  alleged  against  him  in  the  af- 
fidavit, but  the  issue  is  whether  from  the  facts  and  cir- 
cumstances given  in  the  evidence  the  defendant  acted 
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maliciously  and  without  probable  cause,  and  "^  ^^^*a 
issue  you  are  further  instructed  by  the  court 
discharge  of  the  plaintiff  or  the  dismissal  of  1 
mation  by  the  prosecuting  attorney  is  evidence 
prosecution  was  without  probable  cause,  but 
elusive  of  that  fact." 

While  the  case  cited  would  at  first  impress 
to  substantiate  relator's  insistence,  neverthelei 
ther  investigation  serves  to  demonstrate  its 
bility.  The  reasoning  of  the  rule  there  annc 
predicated  upon  an  extract  from  Cooley's  Law 
reading  in  part;  *'And  the  mere  discontinua 
criminal  prosecution,  or  the  acquittal  of  the  acci 
establish  for  the  purposes  of  this  suit  neither  nc 
want  of  probable  cause. '^  However,  this  docti 
part  contrary  to  our  most  recent  pronouncemen 
ser  V.  Bieber,  271  Mo.  326,  where  Walker,  J. 
thorough  review  of  the  cases  bearing  upon  the 
speaking  for  the  court,  said,  at  page  342:  '* 
as  we  do,  that  the  judgment  of  conviction  here 
constitute  probable  cause,  it  follows  that  the  ac( 
the  plaintiff  in  the  Court  of  Criminal  Correctio 
luted,  wnder  our  rulings,  permmsive  evidence  o) 
probable  cause/*  citing  several  prior  decisions 
ing.  (Italics  ours).  Hence,  if  an  acquittal  is  p( 
evidence  of  want  of  probable  cause,  by  a  parity  o 
ing  the  same  rule  should  apply  upon  the  dismi 
criminal  information.  The  ensuing  conclusio: 
fore,  is  that  the  instruction  complained  of  by  i 
in  harmony  with  our  latest  and  controlling  deci 

Furthermore,  it  cannot  be  said  that  the  in 
is  in  conflict  with  the  Smith  case,  supra,  for  tb 
that  the  dismissal  of  the  suit  there  involved  w£ 
action  for  slander  instead  of  a  criminal  proce 
here,  and,  as  we  have  often  ruled,  on  certiora 
Courts  of  Appeal  we  are  only  concerned  with 
upon  the  facts  stated  in  its  opinion,  the  Court  of 
announced  some  conclusion  of  law  contrary  to 
previous  ruling  of  this  court  upon  the  same  or  i 
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state  of  facts.  [State  ex  rel.  American  Packing  Co.  v. 
Reynolds,  287  Mo.  697 ;  State  ex  rel.  Peters  v.  Reynolds, 
214  S.  W.  1.  c.  122;  State  ex  rel.  Mechanics  Amer.  Natl. 
Bank  v.  Sturgis,  208  S.  W.  1.  c.  462:  Majestic  Mfg.  Co. 
^    R^vnnlHQ    186  S.  W.  1072.] 

ator  further  insists  that  Instruction  No.  2 
jv^ith  Boeger  v.  Langenberg,  97  Mo.  1.  c.  396, 
tion  No.  2  is  as  follows : 
bable  cause  is  meant  *a  reasonable  ground 

supported  by  circumstances  sufficiently 
:'ong  in  themselves  to  warrant  a  cautious 
m  in  his  belief  that  the  accused  is  guilty 

the  offense  with  which  he  is  charged.' 
[alice'  means  a  wrongful  act  done  intention- 
legal  justification  or  excuse." 

cause,  as  relied  upon  by  relator,  is  thus 
i  defined  in  the  Boeger  case,  supra:  **A 
probable  cause  sufficiently  exact  to  meet 
every  possible  test  would  be  difficult,  if  not 
I  furnish.  The  complete  legal  idea  expressed 
is  not  to  be  gathered  from  a  mere  definition. 
,  with  reference  to  many  practical  cases,  it 
y  accurate  to  say  that  probable  cause  con- 
ief  in  the  charge  or  facts  alleged,  based  on 
umstances  to  reasonably  induce  such  belief 
f  ordinary  priideAce  in  tlie  same  situation."- 
ticular  objections  to  the  instant  instruction, 
nent  of  the  Court  of  Appeals  thereon,  are 
^d  in  a  supplemental  opinion  of  the  court, 
n  a  rehearing  granted  in  the  case: 
tion  No.  2,  defining  probable  cause,  is  ob- 
the  ground  that  it  prescribes  too  strong  a 
idant's  belief  in  plaintiff's  guilt,  when  he 
)secution.  The  particular  complaint  is  that 
m  declares  that  to  justify  a  belief  in  plain- 
e  circumstances  must  be  'sufficiently  strong 
3  to  warrant  a  cautious  man  in  his  belief 
sed  is  guilty  of  the  offense  wuth  which  he  is 
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charged.'  Defendant  claims  that  the  word  *  cautious' 
should  have  been  qualified  so  as  to  read  *  reasonable  and 
cautious,'  We  think  the  criticism  is  hypercritical.  Es- 
pecially is  this  true  when  defendant  himself  had  '  the 
court  give  Instruction  No.  4  defining  probable  cause  as 
such  circumstances  as  would  induce  such  belief  in  the 
mind  of  an  'ordinarily  reasonable  and  cautious  person/ 
We  are  aware  that  instructions  for  one  party  should 
not  be  contradictory  of  instructions  on  the  same  subject 
for  the  other  party.  But  these  are  certainly  not  of 
that  chliracter." 

*  The  conclusion  of  the  Court  of  Appeals  comports 
with  our  views,  particularly  with  relation  to  the  alleged 
conflict  being  cured  by  the  giving,  at  the  instance  of  re- 
lator, of  Instruction  No.  4,  the  relevant  portion  of  which 
is  as  follows : 

'*You  are  instructed  that  the  term  *  probable  cause' 
as  used  in  these  instructions,  means  belief  by  defendant, 
Mann,  in  the  guilt  of  the  plaintiff,  based  upon  such  facts 
and  circumstances  as  would  induce  such  belief  in  the 
mind  of  an  ordinarily  reasonable  and  cautious  person." 

Furthermore,  an  instruction  defining  **  probable 
cause,"  of  which  the  instant  instruction  is  a  counter- 
part, was  held  not  misleading  in  Fugate  v.  Millar,  109 
Mo.  1.  c.  285,  290,  decided  later  than  the  Boeger  case. 

A  like  claim  of  error  with  respect  to  Instruction 
No.  1  is  also  pressed  upon  our  attention.  Such  claim, 
however,  has  less  merit  than  the  insistence  with  respect 
to  Instruction  No.  2. 

We  must  accordingly  disallow  both  claims. 

IV.    Relator   finally   contends   that   the   judgment 
rendered  in  the  replevin  suit,  which  was 
Bitiing  on  filed  after  the  issuance  of  the  information 

RwacTta:'  ^^  *^^^  criminal  prosecution,  was  improperly 

No  Exception,     admitted  in  evidence,  contrary  to  rulings 
of  this  court  in  Carp  v.  Insurance  Com- 
pany, 203  Mo.  295,  1.  c.  338,  and  Vansickle  v.  Brown,  68 
Mo.  627, 1.  c.  632,  633. 
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The  opinion  of  the  Court  of  Appeals  bearing  upon 
the  admission  of  said  judgment  is  as  follows : 

^'Much  complaint  is  made  of  the  rulings  of  the  trial 
court  on  the  evidence  and  of  the  impropriety  of  remarks 
made  by  the  court  and  misconduct  of  counsel  for  plain- 
tiff. An  examination  shows  that  to  the  rulings  on  the 
principal  part  of  these  matters  no  exceptions  were  taken ; 
and  in  the  few  instances  where  exception  was  taken  no 
reason  is  given  for  the  objection.  Much  space  is  taken 
up  in  the  endeavor  to  show  objectionable  matter  which 
we  think  is  without  a  sound  foundation.  Chief  among 
these  is  complaint  against  court  and  counsel  in  reference 
to  the  replevin  suit  to  which  we  have  already  referred. 
This  we  find  so  intimately  connected  with  the  issues  in 
the  present  case  as  to  have  been  proper  as  well  as  un- 
avoidable.^' 

While  we  do  not  fully  concur  in  the  reasoning  of  the 
Court  of  Appeals,  nevertheless,  the  opinion  having  di- 
rected our  attention  to  the  fact  that  no  exception  was 
taken  as  to  the  ruling  of  the  court  on  the  admissibility 
of  the  evidence  complained  of,  we  hold  to  the  belief  that 
the  Court  of  Appeals  arrived  at  the  correct  result.  Had 
exception  been  saved,  a  conflict  with  the  cases  cited  might 
have  been  engendered.  But  even  so,  such  conflict  alone 
would  have  scarcely  been  suflBcient  to  have  warranted 
our  quashing  the  judgment  of  the  Court  of  Appeals  as 
an  entirety. 

A  painstaking  review  of  all  of  the  questions  ably 
presented  by  learned  counsel  for  relator  serves  to  con- 
vince us  that  the  writ  herein  was  improvidently  granted 
and  should  be  quashed. 

It  is  so  ordered.  All  concur,  except  J.  T.  Blair,  J., 
who  dissents. 
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BRUCE  GOODWIN,  by  Next  Friend,  FRED  B.  GOOD- 
WIN, Appellant,  v.  THOMAS  C.  EUGAS  and  DORA 
EUGAS. 

Division  One,  December  19, 1921. 

1.  KEOUOENOE:  Instruction:  Ignoring  Excessive  Speed.  An  instruc- 
tion which  directs  a  verdict  for  the  defendant  unless  the  driver 
of  the  automobile  saw  or  could  have  seen  the  pedestrian  in  the 
street  in  sufficient  time  to  have  warned  him  or  to  have  stopped  the 
car  and  thereby  avoided  striking  him,  is  erroneous,  where  there 
is  evidence  that  the  collision  was  the  direct  result  of  an  excessive 
and  negligent  rate  of  speed;  for  it  ignores  such  evidence  and  the 
driver's  prior  negligence. 

-  2.  :  :  Child:  Ordinary  Prudence.  The  law  does  not  per- 
mit a  presumption  that  a  boy  eight  years  old  is  capable  of  exer- 
cising that  prudence  which  would  be  expected  and  exacted  of  an 
adult,  and  therefore  an  instruction  telling  the  jury  that  an  eight- 
year  old  boy  was  guilty  of  contributory  negligence,  barring  re- 
covery, if  he  could  have  avoided  the  injury  by  such  use  of  his 
senses  ''as  an  ordinary  prudent  and  careful  person  would  use  and 
would  exercise  under  such  circumstances,''  is  erroneous. 


:   :   Right  to  Highway:   Automobile.     An  instruction 

telling  the  jury  that  "every  operator  of  an  automobile  has  the 
right  to  assiime,  and  in  the  management  of  his  car  to  act  on  the 
assumption,  that  every  person  whom  he  meets,  or  who  crosses  or 
attempts  to  pass  or  cross  in  front  of  his  machine,  will  exercise 
ordinary  care  and  caution  a^jcording  to  the  circumstances,  and  will 
not  negligently  or  recklessly  expose  himself  to  danger,  but  will 
make  an  attempt  to  avoid  danger,"  is  erroneous,  because  in  a 
j^eneral  way  it  conveys  to  the  jury  the  idea  that  the  law  is  such 
that  every  other  traveler  on  a  highway  must  at  his  peril  keep  out 
of  the  way  of  an  automobile,  and  that  its  operator  has  the  right 
to  act  on  the  assumption  that  he  will  do  so,  whereas  other  travelers, 
including  pedestrians,  have  the  same  right  to  the  use  of  the  trav- 
eled part  of  a  street  or  highway  that  operators  of  motor  vehicles 
have,  and  it  is  incumbent  upon  each  to  regulate  their  conduct  by 
the  observance  of  ordinary  care  and  caution  to  avoid  receiving  in- 
jury or  inflicting  injury  on  the  others, 
290  Mo.— 43 
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4.  :  :   Assamptlon  of  Fact.     An  instruction  telling  the 

jury  that  **if  you  believe  from  the  evidence  that  the  collision  and 
injury  were  the  result  of  plaintiff's  own  negligence  and  careless- 
ness in  attempting  to  cross  the  street  at  said  place,  after  he  saw 
the  automobile  approaching,  and  that  without  heeding  he  attempted 

'  to  pass  in  front  of  the  same, ' '  etc.,  is  subject  to  the  criticism  that 
it  assumes  that  the  plaintiff,  after  he  saw  the  automobile  approach- 
ing, heedlessly  attempted  tt>  pass  in  front  of  it. 

5.  -; :  :  Misleading:  Unmindfal  of  Danger:  Ignoring  Main 

Issue.  An  instruction  .for  defendant  telling  the  jury  that  "the 
driver  of  an  automobile,  in  the  absence  of  any  indication  that  a 
pedestrian,  who  is  crossing  or  is  about  to  cross  a  public  street,  is 
unmindful  of  the  danger  attendant  upon  an  attempt  to  cross  in 
front  thereof,  has  the  right  to  assume  and  to  expect  that  such 
pedestrian  will  stop  and  will  not  step  in  front  thereof  when  to  do 
so  will  manifestly  bring  about  a  collision,  and  that,  if  acting  upon 
said  assumption  the  driver  do^s  not  discover  the  pedestrian's  peril 
before  it  is  too  late,  neither  the  driver  nor  the  owner  of  the  auto- 
mobile is  liable  for  the  collision  and  the  pedestrian's  injury,"  is 
misleading  if  it  ignores  the  main  issue  in  the  case,  namely,  the 
question  whether  the  driver  was  proceeding  at  a  negligent  rate 
of  -speed. 

6.   :  :  Excusing  Defendant:  Contributory  Negligence:  Bx- 

cessiye  Speed.  An  instruction  for  defendant  directed  the  jury  that 
"if  plaintiff,  when  he  started  across  the  street,  had  seen  the  de- 
fendant's automobile  coming  toward  the  place  where  the  injury  oc- 
curred, and  ran  into  the  street  chasing  a  playmate  immediately  in 
front  of  the  approaching  automobile,  that  the  driver  turned  his 
car  to  prevent  striking  his  said  playmate  and  in  doing  so  unavoid- 
ably struck  the  plaintiff  and  injured  him,  and  if  you  so  find  from 
the  evidence,  then  your  verdict  should  be  for  the  defendants."  The 
plaintiff  was  an  eight-year  old  school  boy,  and  school  having  been 
dismissed  for  the  noon  hour  a  nuniber  of  children,  among  them 
plaintiff  and  a  little  girl,  with  whom  he  was  playing  "tag,"  passed 
along  the  sidewalk  and  parkway  between  the  sidewalk  and  curb, 
on  the  side  of  the  street  next  to  the  school  house  grounds;  as  plain- 
tiff ran  east  after  the  little  girl,  and  when  she  was  about  seventy- 
five  feet  from  the  first  cross  street,  she  suddenly  turned  and  ran 
diagonally  across  the  street,  the  plaintiff  following  her  at  a  dis- 
tance of  nine  or  ten  feet,  and  was  struck  by  defendant's  automobile 
at  some  point  between  the  curb  and  five  or  six  feet  north  of  it, 
the  automobile  coming  from  the  west  at  a  speed  of  from  25  to  30 
miles  an  hour.     There  was   evidence  that   plaintiff  had   gone  into 
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the  ^treet  but  a  step  or  two  when  he  stopped  and  turned  back 
towards  the  sidewalk  and  was  caught  by  the  automobile  suddenly 
turning  in  towards  the  curb,  and  he  himself  testified  that  he  was 
running  after  the  little  girl  and  had  taken  but  one  or  two  steps 
from  the  curb  when  he  saw  the  car  coming  and  got  back  into  the 
gutter^  and  that  it  looked  to  him  like  the  car  was  going  to  hit  the 
little  girl,  but  it  struck  him  instead.  Held,  that  the  instruction, 
whether  given  on  the  theory  that  the  facts  therein  hypothecated 
excused  the  driver  of  negligence,  or  on  the  theory  that  such  facts 
fastened  contributory  negligence  upon  plaintiff  as  a  matter  of  law, 
was  error.  The  first  theory  is  untenable,  because  there  was  abun- 
dant  evidence  that  the  predicament  in  which  the  driver  of  the 
automobile  found  himself  was  the  direct  result  of  his  own  negli- 
j^ence  in  driving  at  an  unlawful  and  excessive  rate  of  speed;  and  the 
•  second  is  equally  untenable,  because  the  plaintiff  did  not  compel  or 
cause  the  little  girl  to  leave  the  sidewalk  and  run  into  the  street,  and 
had  no  reason  to  even  anticipate  that  she  would  do  so,  and  whether, 
even  If  an  adult,  he  was  negligent  in  not  anticipating  that  the 
automobile  would  suddenly  turn  in  towards  the  gutter  to  which  he 
had  retreated  was  a  question  for  the  jury. 

Appeal  from  Cape  Girardeau  Court  of  Common  Pleas. — 
Hon,  John  A,  Snider,  Judge. 

Reversed  and  remanded. 

H.  E.  Alexander  and  Spradling  S  Biirrowgh  for  ap- 
pellant. 

The  petition  charges  a  violation  of  the  twelve-mile 
ordinance,  a  violation  of  the  six-mile  ordinance,  a  vio- 
lation of  the  ordinance  requiring  operators  of  motor 
vehicles  to  slow  down  on  approaching  the  intersection  of 
streets  and  also  common-law  negligence.  There  was  sub- 
stantial testimony  in  support  of  each  of  the  above  charges 
of  negligence.  (1)  Instruction  No.  2,  given  for  respond- 
ent, directed  the  jury  to  find  a  verdict  for  defendant  if 
Floyd  Eugas  did  not  see  appellant  or,  after  seeing  him, 
he  did  not  have  a  reasonably  sufficient  time  to  warn  him 
of  the  approach  of  his  automobile,  or  stop,  or  both,  be- 
fore striking  him,  and  ignored  the  other  charges  of  negli- 
gence.    This  was  error.     Abramowitz  v.  Railroad,  214 
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S.  W.  120;  Ruth  V.  Railroad,  70  Mo.  App.  200;  Bank  v. 
Metcalf ,  29  Mo.  App.  395 ;  Hoffman  v.  Perry,  23  Mo.  App, 
30;  Stephen  v.  Railroad,  199  S.  W.  274;  Pullam  v. 
Vaughan,  218  S.  W.  890;  Shortridge  v.  Raiffeisen,  222 
S.  W.  1033.  (2)  Instruction  4,  given  for  respondent,  is 
erroneous  for  the  following  reasons:  (a)  It  places  ap- 
pellant, a  boy  eight  years  of  age,  on  an  equality  with  an 
adult  in  exercising  reasonable  care  ^  for  his  own  safety. 
Brown  v.  Railroad,  127  Mo.  App.  510;  Schmidt  v.  Rail- 
road, 163  Mo.  654 ;  Lange  v.  Railroad,  208  Mo.  479 ;  Lynch 
V.  Railroad,  112  Mo.  438 ;  Jacobs  v.  Sporting  Goods  Co., 
L.  R.  A.  1917F,  9.  (b)  This  instruction  leaves  out  of 
view  the  duty  of  the  operator  of  the  automobile  in  the 
emergency.  If  appellant  saw  the  automobile  before  it 
struck  him,  or  by  the  exercise  of  ordinary  care  might 
have  seen  it  in  time  to  have  avoided  the  injury,  the  op- 
erator of  the  automobile,  according  to  this  instruction, 
was  under  no  obligation  to  try  to  avert  the  catastrophe, 
and  was  not  blameworthy  either  whether  by  failing  to 
look  he  did  not  see  the  danger,  or  seeing  it  he  made  no 
effort  to  avert  it.  Hovarka  v.  Railfoad,  191  Mo.  457; 
Zander  v.  Railroad,  206  Mo.  464;  Murray  v.  Railroad,  108 
Mo.  App.  507.  (c)  .  The  evidence  discloses  that  appellant 
sustained  his  injuries  at  about  noon;  that  school  had 
recessed  for  lunch;  and  that  there  were  many  children 
on  the  street  and  sidewalk.  The  testimony  of  all  the  wit- 
nesses who  saw  the  operator  driving  the  car  was  that 
Floyd  Eugas  was  driviilg  the  car  at  an  excessive  rate  of 
speed.  The  instruction  ignores  the  last-clear  chance 
doctrine.  (3)  Instruction  5,  given  for  respondent,  does 
not  properly  declare  the  law.  (a)  It  places  upon  the  ap- 
pellant, a  boy  eight  years  of  age,  the  same  degree  of  care 
and  caution  that  the  law  requires  of  an  adult,  (b)  It 
authorized  the  jury  to  find  a  verdict  for  the  defendant, 
although  the  automobile  was  operated  at  a  greater* rate 
of  speed  than  twelve  miles  an  hour,  if  appellant's  injuries 
were  sustained  by  his  own  negligence  and  carelessness  in 
attempting  to  cross  the  street  after  he  saw  the  automo- 
bile approaching.    Powers  v.  Railroad,  202  Mo.  283.     (c) 


Digitized  by 


Google 


Vol.  290.]         OCTOBER  TERM,  1921.  677 

Croodwin  v.  Eugas. 

The  great  weight  of  evidence  in  this  cause  is  that  re- 
spondent was  exceeding  the  speed  limit,  and  the  pre- 
sumption of  law  is  that  appellant  was  exercising  due 
care,  and  assuming,  as  he  had  a  right  to,  that  the  car  was 
not  being  run  at  a  rate  of  speed  in  excess  of  that  pre- 
scribed by  ordinance,  and  that  he  did  not  know,  or  in  the 
exercise  of  that  degree  of  care  and  caution  that  could  be 
expected  of  a  boy  of  his  age  and  experience,  could  not 
have  known,  that  it  was  so  running,  he  was  not  guilty  of 
negligence  in  proceeding  to  cross  the  street,  using  such 
car^  and  caution.  Powers  v.  Railroad,  202  Mo.  280.  (4) 
Instruction  6,  requested  by  respondent,  directs  the  jury 
to  find  a  verdict  for  defendant  if  the  negligence  of  plain- 
tiff caused,  or  directly  contributed  to  the  injuries  of  ap- 
pellant. This  instruction  ignores  the  fact  that  appellant 
is  a  boy  of  eight  years  and  that  his  tender  years  would 
excuse  concurring  negligence.  Holmes  v.  Railroad,  207 
Mo.  164;  Quirk  v.  Railroad,  210  S.  W.  103;  Malott  v. 
Harvey,  204  S.  W.  940.  This  instruction  is  also  erroneous 
in  requiring  the  jury  to  find  that  the  negligence  of  de- 
fendant was  the  sole  cause  of  appellant 's  injuries.  Wal- 
lack  V.  Railroad,  123  Mo.  App.  160;  Gates  v.  Railroad, 
168  Mo.  548.  (5)  The  giving  of  instruction  7,  requested 
by  respondent,  was  prejudicial  error,  (a)  It  assumes 
that  appellant  started  across  the  street,  and  saw  re- 
spondent's automobile  coming  towards  the  place  where 
the  injury  occurred,  chasing  a  playmate  in  front  of  the 
approaching  automobile,  which  was  a  disputed  fact.  Rice 
V.  McFarland,  41  Mo.  App.  494;  Matthews  v.  Railroad, 
26  Mo.  App.  82.  (b)  It  also  gives  undue  prominence  and 
comments  upon  facts  proven  by  respondent,  but  denied 
by  appellant,  (c)  It  authorized  a  verdict  for  defendant 
on  the  sole  ground  mentioned  in  the  instruction,  and  dis- 
regarded and  ignored  the  violation  of  the  ordinances 
pleaded  and  proven,  (d)  It  does  not  require  the  oper- 
ator of  the  automobile  to  exercise  ordinary  care  and 
caution,  but  authorized  a  verdict  for  the  defendant  if  ap- 
pellant started  across  the  street  and  saw  respondent's 
automobile  coming  toward  the  place  where  the  injury 
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occurred,  chasing  a  playmate,  in  front  of  the  approaching 
automobile,  although  'the  operator  of  said  automobile 
could  have  been  driving  his  car  at  the  rate  of  fifty  miles 
an  hour  and  might  not  have  been  looking  in  front  of  him, 
but  looking  to  the  side  waved  at  some  companions,  as 
the  evidence  showed  that  he  was.  Powers  v.  Railroad, 
202  Mo.  280. 

Caruthers  <&  Barks  and  Hifies  <&  Hines  for  re- 
spondent. 

(1)  One  of  the  fundamental  rules  of  the  law  of  neg- 
ligence is  that  the  person  complaining  of  an  injury  oc- 
casioned by  the  negligence  of  another  must  himself  be 
free  from  negligence.  28  Cyc.  37,  38;  Huddy  on  Auto- 
mobiles (5  Ed.)  sec.  351;  Lewis  v.  Met.  St.  Ry.  Co.,  181 
Mo.  App.  421 ;  Winter  v.  Van  Blarcom,  258  Mo.  418 ;  Keele 
V.  Railroad,  258  Mo.  62;  Priebe  v.  Crandall,  187  S.  W. 
605;  Campbell  v.  Transit  Co.,  121  Mo.  App.  412."  (2) 
Plaintiff  did  not  plead  the  humanitarian  doctrine,  hence 
cannot  complain  of  defendant's  instruction  2  on  that 
ground.  Keele  v.  Railroad,  258  Mo.  62.  No  recovery 
can  be  had  under  the  humanitarian  rule  if  plaintiff  had 
the  last  clear  chance  to  step  aside  and  negligently  failed 
to  do  so  when  aware  of  danger.  Axonson  v.  Ricker,  185 
Mo.  App.  535.  (3)  A  child  eight  years  of  age  who  left 
a  place  of  safety  and  started  to  run  across  the  street  in 
front  of  an  automobile  and  was  struck  was  held  to  be  guil- 
ty of  negligence  precluding  recovery.  Huddy  o^  Auto- 
mobiles (5  Ed.),  sec.  479;  Moran  v.  Smith,  114  Me.  55; 
Hargrave  v.  Hart,  9  Dom.  Law  Rep.  521.  (4)  Rever- 
sible error  is  error  materially  affecting  the  merits  of  the 
action,  in  the  belief  of  the  appellate  court.  Sees.  1276, 
1513,  R.  S.  1919;  Trainer  v.  Mining  Co.,  243  Mo.  371; 
State  V.  Douglas,  258  Mo.  291-297.  (5)  An  erroneous 
instruction  is  not  necessarily  a  ground  for  reversal. 
Hamon  v.  Transit  Co.,  102  Mo.  App.  216-233;  South  West 
Ry.  V.  Railway,  110  Mo.  App.  300.  Although  the  instruc- 
tions given  may  not  be  wholly  free  from  criticism,  yet,  if 
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the  verdict  is  manifestly  for  the  right  party,  jadgment 
will  not  be  reversed.  Peterson  v.  Transit  Co.,  199  Mo. 
321;  Morns  v.  Railway,  184  Mo.  App.  106;  Sellinger  v. 
Cromer,  208  S.  W.  871;  Brisco  v.  Railway,  208  S.  W.  885. 
Nor  will  an  erroneous  instruction,  where  the  verdict  is 
for  the  right  party,  cause  a  reversal.  State  ex  rel.  v. 
Stone,  111  Mo.  Appj  364 ;  Nagle  v.  Railway,  169  Mo.  App. 
284;  Perry  v.  Van  Matre,  176  Mo.  App.  100.  (6)  In- 
structions must  be  taken  as  a  whole.  Patterson  v.  Evans, 
254  Mo.  304.  (7)  The  chauffeur  is  the  best  witness  as 
to  speed.  Huddy  on  Automobiles  (5  Ed.),  sec.  920; 
Bowes  V.  Hopkins,  84  Fed.  769 ;  Livingstone  v.  Dole,  167 
N.  W.  641. 

RAGLAND,  C. — Plaintiff  was  struck  and  run  over 
by  an  automobile  owned  by  defendant,  Thomas  C.  Eugas 
(hereinafter  called  the  defendant),  while  it  was  being 
driven  by  his  minor  son  along  one  of  the  public  thorough- 
fares of  the  city  of  Cape  Girardeau.  This  suit  is  to 
recover  damages  in  the  sum  of  $25,000  for  the  resulting 
personal  injury. 

Fountain  Street  in  the  city  of  Cape  Girardeau  runs 
north  and  south ;  the  next  street  east  of  it  and  paralleling 
it  is  Lorimier  Street ;  they  are  intersected  by  Independ- 
ence Street,  a  paved  street  running  east  and  west.  The 
place  where  the  collision  occurred  was  on  the  south  side 
of  Independence  Street,  near  the  curb,  and  from  75 
to  90  feet  west  of  the  west  line  of  Lorimier  Street.  From 
Fountain  Street  east  to  Lorimier  along  Independence 
there  is  a  pronounced  descent  in  the  grade.  The  wit- 
nesses in  speaking  of  the  rise  from  Lorimier  Street  west 
called  it  a  hill. 

One  of  the  public  schools  of  the  city  was  located  on 
the  south  side  of  Independence  Street  immediately  east 
of  its  intersection  with  Fountain  Street.  About  twelve 
o'clock  noon  on  December  7,  1915,  a  number  of  children, 
variously  estimated  at  from  25  to  75,  who  had  been  dis- 
missed from  this  school  for  the  dinner  period,  were  going 
east   on   Independence    Street    between   Fountain    and 
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Lorimer.  Some  of  them  were  passing  along  the  side- 
walk and  parkway  on  the  south  side  of  the  street,  among 
them,  plaintiff,  who  was  then  eight  years  of  age.  He 
and  a  little  girl,  presumably  of  about  the  same  age,  were 
playing  '*tag.''  She  was  running  east  on  the  sidewalk, 
and  he  Was  running  after  her  trying  to  touch  her.  When 
she  was  within  about  seventy-five  feet  of  Lorimier  Street 
she  suddenly  turned  and  ran  diagonally  across  Inde- 
pendence Street,  the  plaintiff  following  her  at  a  distance 
of  nine  or  ten  feet.  He  was  struck  by  the  automobile  at 
some  point  between  the  curb  and 'five  or  six  feet  north 
of  it.  The  machine  came  from  the  west,  it  was  being 
driven  by  defendant's  fourteen-year-old  son,  Floyd 
Eugas,  who  was  hauling  some  milk  cans  for  his  father 
to  a  railroad  station. 

According  to  plaintiff's  evidence:  The  automobile 
came  down  the  hill  at  the  rate  of  from  25  to  30  miles  an 
hour ;  just  before  it  reached  the  point  of  the  collision  the 
driver  turned  his  head  and  waved  to  some  one  with 
his  left  hand ;  the  next  instant  the  car  swerved  suddenly 
to  the  south,  and  after  striking  plaintiff  skidded  50  or  60 
feet.  Prior  to  the  collision  the  car  did  not  slow  down 
and  no  signal  whatever  was  given  of  its  approach.  Some 
of  his  witnesses  testified  that  plaintiff  had  gone  out  into 
the  street  but  a  step  or  two  when  he  stopped  and  started 
back  to  the  sidewalk,  and  that  he  was  caught  by  the  auto- 
bile  suddenly  turning  in  toward  the  curb.  He  himself 
testified  that  he  was  running  after  the  little  girl  and 
some  nine  or  ten  feet  from  her  **when  she  dodged  out, 
into  the  street  right  quick;"  that  he  in  following  her 
had  taken  but  one  or  two  steps  from  the  curb  when  he 
saw  the  car  coming  and  got  back  into  the  gutter ;  that  it 
looked  to  him  like  the  car  was  going  to  hit  the  little  girl, 
but  it  struck  him  instead. 

According  to  defendant's  evidence,  the  little  girl 
and  the  plaintiff,  following  her,  suddenly  ran  from  the 
sidewalk  out  into  the  street  right  in  front  of  the  on- 
coming car;  she  barely  escaped,  but  he,  while  still  run- 
ning after  her,  was  struck.     The  driver  testified  that 
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plaintiff  ''jumped  right  in  front  of  the  ear.''  He  also 
testified  as  follows: 

'*Q.  Tell  the  jury  whether  or  not  he  (plaintiff) 
was  running  until  he  was  struck  ?  A.  He  ran  out  in  the 
street  and  saw  me  coming  and  he  started  back  and  he 
stopped  and  I  hit  him. 

''Q.  You  say  he  stopped!  A.  Yes,  he  started  to 
go  back  and  he  didn't  have  time  to  go  back.     .     . 

*'Q.  Did  she  (the  little  girl)  run  in  front  of  your 
car  or  not  ?    A.    Yes,  sir. 

'*Q.  Did  you  make  any  effort  or  not  to  turn  the  car 
to  miss  her?    A.    Yes,  sir. 

' '  Q.  Which  way  did  you  turn  it  ?  A.  I  turned  it  to 
the  right  and  no  more  than  I  turned  it  until  he  jumped 
in  front  of  the  car." 

There  were  some  trees  in  the  parkway  between  the 
sidewalk  and  the  traveled  part  of  the  street.  The  evi- 
dence tends  to  show  that  on  account  of  these  trees  there 
was  not  an  unobstructed  view  of  the  traveled  part  of 
the  street  west  from  where  plaintiff  left  the  sidewalk  and 
went  into  the  street  until  the  curb  was  passed.  For  the 
same  reason,  no  doubt,  the  driver*  of  a  car  coming  down 
the  hill  from  the  west  on  Independence  Street  would  not 
have  had  a  clear  view  of  a  pedestrian  starting  to  cross 
the  street  east  of  him  near  Lorinjier  Street  until  the  latter 
passed  the  parkway  and  out  into  the  street. 

An  ordinance  of  the  city  of  Cape  Girardeau  provided 
that  no  motor  vehicle  should  be  driven  over  any  of  the 
city's  highways  at  a  greater  rate  of  speed  than  twelve 
miles  an  hour;  it  further  provided  that  every  person 
operating  such  a  vehicle,  upon  approaching  pedestrians 
upon  the  traveled  part  of  any  highway  and  not  upon 
the  sidewalk,  and  upon  approaching  an  intersecting  high- 
way, should  slow  down  and  give  a  timely  signal  with  bell, 
horn  or  other  device.  While  there  were  some  general 
averments  in  the  petition  as  to  the  failure  of  the  driver 
of  the  machine  to  exercise  the  degree  of  care  required 
of  him  under  the  circumstances  therein  set  forth,  the 
violation  of  the  several  provisions  of  the  ordinances  was 
essentially  the  negligence  counted  upon. 
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Contributory  negligence  was  the  defense  pleaded. 

The  court  gave  for  defendant,  among  others,  the 
following  instructions : 

**2.  The  court  instructs  the  jury  that  before  plain- 
tiff can  recover  in  this  case,  the  jury  must  find  and  be- 
lieve from  the  evidence  that  Floyd  Eugas,  the  driver  of 
the  automobile,  saw  Bruce  Goodwin  in  the  street  or  could 
have  seen  him  and  after  seeing  him  he  had  a  reason- 
ably suiBcient  time  to  warn  him  of  the  approach  of  his 
automobile,  or  to  stop,  or  both,  in  order  to  avoid  striking 
him,  and  unless  the  jury  so  find  your  verdict  will  be  for 
the  defendant. 

'*4.  The  court  instructs  the  jury  that  it  is  the  duty 
of  one  crossing  a  city  street  to  make  reasonable  use  of 
all  his  senses  in  order  that  he  may  observe  impending 
danger,  and  a  failure  to  do  so  is  negligence,  and  by  such 
reasonable  use  means  such  as  an  ordinary  prudetit  and 
careful  person  would  use  and  would  exercise  under  the 
like  circumstances,  and  if  the  plaintiff  in  attempting  to 
make  the  said  crossing,  either  saw  the  automobile  before 
it  struck  him,  or  by  the  exercise  of  ordinary  care  on  his 
part  might  have  seen  it  in  time  to  have  avoided  the  in- 
jury by  the  reasonable  use  of  his  senses,  there  can  be  no 
recovery. 

*  *  5.  The  court  instructs  the  jury  that  every  operator 
of  an  automobile  has  the  right  to  assume  and  in  the 
management  of  his  car  to  act  on  that  assumption,  that 
every  person  whom  he  meets,  or  who  crosses  or  attempts 
to  pass  or  cross  in  front  of  his  machine,  will  exercise  or- 
dinary care  and  caution  according  to  the  circumstances 
and  will  not  negligently  or  recklessly  expose  himself  to 
danger,  but  will  make  an  attempt  io  avoid  danger. 

**  Although  you  may  believe  from  the  evidence  that 
defendant's  minor  son  was,  at  the  time  and  place  of 
the  injury,  running  the  automobile  at  a  greater  rate  of 
speed  than  twelve  miles  an  hour,  yet  if  you  further  be- 
lieve from  the  evideiT^  jjaat  the  collision  and  injury  was 
not  the  result  of  said  e  iBssive  speed,  but  was  the  result 
of  plaintiff's  own  negligence  and  carelessness  in  attempt- 
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ing  to  cross  the  street  at  said  place,  after  he  saw  the 
auto  approaching,  and  without  heeding  attempted  to  pass 
in  front  of  the  same  and  was  thereby  struck  and  injured, 
your  finding  and  verdict  should  be  for  the  defendant. 

*'6 The  driver  of  an  auto,  in  the  absence 

of  any  indication  that  a  pedestrian  who  is.  crossing  or 
about  to  cross  a  public  street  in  front  of  such  auto  is 
unmindful  of  the  danger  attendant  upon  crossing  in  front 
thereof,  has  the  right  to  assume  and  to  expect  that  such 
pedestrian  will  stop,  and  will  not  step  in  front  of  the 
car  when  doing  so  will  manifestly  bring  about  a  col- 
lision of  the  car,  and,  if  acting  on  said  assumption  the 
auto  driver  does  not  discover  the  pedestrian's  peril  be- 
fore it  is  too  late,  neither  the  driver  nor  the  owner  cf 
the  auto  is  liable  for  a  collision  and  the  subsequent  in- 
jury. 

'*7.  The  jury  are  instructed  that  if  plaintiff,  Binice 
Goodwin,  when  he  started  across  the  street  had  seen  the 
defendant's  auto  coming  toward  the  place  where  th^ 
injury  occurred,  and  ran  into  the  street  chasing  a  play- 
mate immediately  in  front  of  the  approaching  auto,  that 
the  driver  turned  his  car  to  prevent  striking  his  said 
playmate  and  in  doing  so  unavoidably  struck  the  plain- 
tiff and  injured  him  and  if  you  so  find  from  the  evidence, 
then  your  verdict  should  be  for  defendant." 

The  verdict  and  judgment  were  for  defendant  and 
plaintiff  appeals. 

Appellant  assigns  as  error  the  giving  of  each  of  the 
instructions  hereinbefore  set  out. 

L  Instruction  No.  2  directed  a  verdict  for  defendant 
unless  the  driver  of  the  automobile  saw,  or  could  have 
seen,  the  plaintiff  in  the  street  in  suflBcient  time  to  have 

warned  him,  or  stopped  the  car,  and  thereby 
^^®"*     avoided  striking  him.    It  ignores  the  question 

of  the  driver's  prior  negligence.  There  was 
ample  evidence  from  which  the  jury  could  have  found 
that,  even  though  the  driver  of  the  car  did  not  have  suf- 
ficient time  in  which  to  have  averted  a  collision  after  he 
saw  plaintiff,  or  by  the  exercise  of  the  proper  degree  of 
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care  could  have  seen  him,  yet,  the  collision  was  the  direct 
result  of  an  excessive  and  negligent  rate  of  speed.  The 
giving  of  the  instruction  was  error.  [Abramowitz  v. 
Railroad,  214  S.  W.  119,  120.] 

II.  By  Instruction  No.  4  the  couri  told  the  jury  in 
effect  that  plaintiff  was  guilty  of  contributory  negli- 
gence, barring  a  recovery,  if  he  could  have  avoided  the 

injury  by  such  use  of  his  senses  '*as  an  ordi- 
ordin"  ^^^^  prudent  and  careful  person  would  use  and 

Prudence,     would  exercise  under  lik^  circumstances.'^  This 

Was  error.  The  law  does  not  permit  a  pre- 
sumption that  a  boy  eight  years  old  is  capable  of  exer- 
cising that  prudence  which  would  be  expected  and  ex- 
acted of  an  adult.  It  merelj^  requires  of  him  the  exercise 
of  care  commensurate  with  the  intelligence,  capacity  and 
experience  he  is  shown  to  possess.  [Spillane  v.  Railroad, 
135  Mo.  414.] 

III.  There  was  no  evidence  in  the  case  that  justified 
the  giving  of  an  instruction  of  the  character  of  the  one 
embodied  in  the  fir-st  paragraph  of  No.  5.    Besides,  in  a 

general  way  it  no  doubt  conveyed  to  the  jury 
vSX^     the  idea  that  the  law  is  such  that  every  other 

traveler  on  a  highway  must  at  his  peril  keep 
out  of  the  way  of  an  automobile,  and  that  the  operators 
of  those  vehicles  have  the  right  to  act  on  the  assumption 
that  he  will  do  so.  While  on  the  contrary  other  travel- 
ers, including  pedestrians,  have  the  same  right  to  the 
use  of  the  traveled  part  of  a  street  or  highway  as  oper- 
ators of  motor  vehicles,  and  it  is  incumbent  upon  each 
to  regulate  their  own  use  by  the  observance  of  ordinary 
care  and  caution  to  avoid  receiving  injury,  or  inflicting 
injury  upon  the  others.  Ordinary  care  upon  the  part  of 
the  driver  of  an  automobile,  however,  requires  him  at 
all  times  and  under  all  circumstances  to  anticipate  and 
expect  the  presence  of  others  on  the  highway  and  to  keep 
his  machine  always  under  control  so  as  to  avoid  collision 
with  them.  [^fcKenna  v.  Lynch,  289  Mo.  16;  Lauson  v. 
Fond  du  Lac,  141  Wis.  57.] 
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The  latter  part  of  the  instruction  is  fairly  subject 
to  the  criticism  that  it  assumes  that  plaintiff,  after  he 
saw  the  automobile  approaching,  heedlessly  attempted 
to  pass  in  front  of  it. 

IV.  There  was  nothing  in  the  evidence  that  war- 
ranted the  giving  of  the  quoted  part  of  Instruction  No. 
^^  *'  6.    Besides,  it  is  misleading,  because  it  ig- 
nored the  real  question  in  the  case,  namely, 

whether  the  driver  was  proceeding  at  a  negligent  r^te  of 
speed. 

V.  Upon  what  theory  Instruction  No.  7  was  given 
is  not  clear,  whether  on  the  view  that  the  facts  hypo- 
thecated therein  excused  defendant's  driver  of  negli- 
gence, or  whether  they  fastened  contributory  negligence 
as  a  matter  of  law  upon  plaintiff.  It  is  manifest  that  the 
first  is  untenable,  because  there  was  abundant  evidence 
from  which  the  jury  could  have  found  that  the  predica- 
ment in  which  the  operator  of  the  car  found  himself,  of 
having  to  strike  plaintiff  in  order  to  avoid  running  over 
the  little  girl,  was  the  direct  result  of  one  of  the  acts  of 
negligence  with  which  he  was  charged,  namely,  driving  at 
an  unlawful  and  excessive  rate  of  speed. 

With  respect  to  the  second  possible  view  suggested 
by  the  instruction,  it  seems  to  impute  fault  to  plaintiff 
in  having  chased  his  playmate  immediately  in  front  of 
the  approaching  automobile  after  he  had  seen  it  coming 
down  the  street,  thereby  voluntarily  and  carelessly  put- 
ting her  in  peril,  and  for  that  reason,  it  in  effect  declares, 
he  cannot  complain  of  any  injury  which  resulted  to  him- 
self from  the  situation  he  so  brought  about.  But  the  evi- 
dence on  *which  the  instruction  was  apparently  based  will 
not  bear  any  such  construction.  The  plaintiff  did  not 
compel  or  cause  the  little  girl  to  leave  the  sidewalk  and 
run  into  the  street;  so  far  as  the  evidence  discloses,  he 
had  no  reason  even  to  anticipate  that  she  would  do  so; 
she  Aose  the  direction  in  which  they  would  run  in  their 
play;  he  merely  followed ;  but  he  stopped  and  turned  back 
before  he  reached  the  path  in  which  he  saw  the  car  com- 
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ing.  Was  he  negligent  in  not  anticipating  that  the  atito- 
mobile  would  suddenly  turn  in  toward  the  curb  where  he 
was  standing,  or  retreating  to.  the  walk!  This  question 
should  have  been  submitted  to  the  jury  even  if  plaintiff 
had  been  an  adult  instead  of  an  eight-year-old  child. 

For  errors  in  the  instructions  the  judgment  is  re- 
versed and  the  cause  remanded  for  another  trial.  Small, 
C,  concurs;  Brown,  C,  absent. 

PER  CURIAM:— The  foregoing  opinion  of  Rag- 
land,  C,  is  adopted  as  the  opinion  of  the  court.  All  of 
the  judges  concur. 


ERNEST  C.  PLATT,  Appellant,  v.   IDA   FRAZIER 
PLATT  et  al. 

DlvlBion  One,  December  19,  1021. 

1.  APPEAL:  Dismissal:  Befosal  of  Peremptory  Instruction:  Appel- 
lant's Failnre  to  Presenre  Evidence:  Waiver.  At  the  close  of  the 
trial  defendant  asked  a  peremptory  instrnction  directinj^  the  jury 
to  return  a  verdict  upholding  the  will  in  contest.  Said  instruc- 
tion being  refused,  the  case  went  to  the  jury  upon  other  instruc- 
tions on  the  merits,  and  the  verdict  was  for  defendant,  the  pro- 
ponent. Thereupon  plaintiff,  the  contestant,  appealed,  and  filed  a 
bill  of  exceptions,  but  does  not  abstract  the  evidence,  but  only 
states  that  there  was  evidence  offered  by  both  sides  tending  to  sup- 
port their  respective  contentions,  but  does  reproduce  the  peremp- 
tory instruction  and  the  other  instructions  asked,  given  and  re- 
fused. In  that  state  of  the  record  respondent,  under  Bule  11, 
files  an  additional  abstract,  in  which  is  set  forth  in  narrative 
form  the  entire  evidence  contained  in  the  bill  of  exceptions,  and 
also  a  motion  to  dismiss  plaintiff's  appeal  because  of  his  failure  to 
abstract  the  evidence  in  compliance  with  Bule  6.  J?cW,  that,  had 
respondent  stood  upon  her  right,  her  motion  to  dismiss,  especially  in 
view  of  Rule  13,  would  require  serious  consideration;  but  having 
preferred  to  take  advantage  of  her  right  under  Bule*  11  to  pit^re, 
serve  and  file  an  additional  abstract  supplying  the  very  omission 
complained  of,  she  has  waived  her  ryjfht  to  have  the  appeal  dis- 
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missed,  and  the  evidence  so  supplied  will  be  considered  in  connec- 
tion with  the  instructions  and  the  other  assignments. 

2.  OONTINUANOE:  No  Assignment  of  Error  in  BCotion  for  New 
Trial:  Made  and  Denied  in  Another  Division.  Where  plaintiff's  ap- 
plication for  a  continuance,  based  on  the  absence  of  a  material 
witness,  was  filed  when  the  cause  was  called  in  the  assignment  di- 
vision of  the  court  and  was  heard  and  overruled  and  a  bill  of  ex- 
ceptions was  filed  in  that  division,  and  thereupon  the  cause  was 
assigned  to  another  division  and  the  trial  was  begun  by  agreement 
during  the  same  term,  a  failure  to  mention  in  the  motion  for  a 
new  trial,  filed  in  the  trial  division  after  verdict  and  judgment, 
the  alleged  error  in  denying  the  continuance,  precludes  a  consider- 
ation of  it  on  appeal.  Although  the  order  denying  the  applica- 
tion was  made  in  another  division  of  the  same  court,  it  did  not 
become  a  part  of  the  record  proper,  but  continued  to  remain  a 
matter  of  exception,  and  the  alleged  error  in  denying  the  ap- 
plication, in  order  to  be  reviewed  on  appeal,  should  have  been  made 
a  ground  of  the  motion  for  a  new  trial. 

3.  WILL  CONTEST:  Epilepsy:  Instruction:  Assnmption  of  Fact.  The 
trial  court  did  not  err  in  refusing  to  give  an  instruction  asked  by 
contestant  declaring  that  ''it  is  a  matter  of  common  knowledge 
that  epilepsy,  whether  it  be  what  is  known  as  grand  mal  or  petit 
mal,  is  a  mental  disease,  and  is  in  the  arteries  or  blood  vessels  of 
the  brain,  and  the  questions  to  be  determined  in  this  case  are 
whether  the  mind  of  John  H.  Piatt  was  so  affected  by  this  dis- 
ease or  by  Bright 's  disease,  if  you  believe  from  the  testimony  that 
he  had  both  or  either,  as  to  render  him  incapable  mentally  of  mak- 
ing a  will,''  since  it  is  assumed,  as  a  foundation  upon  which  to 
consider  the  case,  that  said  testator  was  mentally  unsound,  and 
there  was  no  evidence  to  that  effect,  and  it  is  not  a  matter  of  com- 
mon knowledge  that  a  person  who  has  once  had  epilepsy  and  has 
recovered  therefrom  continues  so  mentally  unsound  that  he  is  not 
capable  of  making  a  will. 

4.  Instruction:  Interest  of  Proponent  in  Estate:  No  Assignment.  Un- 
less  the  refusal  of  the  trial  court  to  give  a  certain  instruction  Is 
mentioned  in  the  assignment  of  errors  its  refusal  is  not  for  con- 
sideration. But  it  would  not  be  ruled  that  the  trial  court  erred 
in  refusing  to  instruct  the  jury  that  **if  you  should  find  that  the  in- 
strument offered  as  the  will  of  John  H.  Piatt  is  not  his  will,  his 
widow,  there  being  no  children,  would  be  entitled  to  one-half  his  es- 
tate," even  if  its  refusal  had  been  among  the  assignment  of  errors 
and  could  therefore  be  considered,  since  the  interest  of  testator's 
widow  in  his  estate  did  not  affect  the  only  issue  in  the  case,  namely, 
his  mental  capacity  to  make  the  will. 
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5.  :  Mental  Incapacity:  Testimony  of  Legatee.    Where  a  brother 

of  the  childless  testator,  who  received  a  legacy  of  one  thousand 
dollars  by  the  will,  which  he  still  retained  at  the  time  of  the  trial, 
answered  as  guardian  for  his  four  minor  children,  who  were  also 
named  as  legatees  to  the  extent  of  one  thousand  dollars  each,  ad- 
mitting the  testamentary  incapacity  of  the  testator,  thereby  Bur- 
rendering  the  minors'  interests  for  the  benefit  of  himself  and  his 
brothers,  his  testimony  to  the  effect  that  the  testator  was,  for 
many  years  before  his  death,  incompetent  to  transact  ordinary 
business  or  to  make  a  will,  should  be  considered  with  care,  and  in 
so  far  as  it  conflicts  with  prior  acts  done  by  him  in  his  own  in- 
terest it  should  receive  an  interpretation,  if  possible,  consistent 
with  honesty  and  fair  dealinjg;  and  therefore  it  will  be  assumed, 
in  the  absence  from  his  testimony  of  anything  directly  manifest- 
ing a  different  intention,  that  he  did  not  intend  to  say  that  during 
his  business  transactions  with  the  testator,  extending  through  three 
years  prior  to  the  making  of  the  will,  the  testator  was  mentally  in- 
competent. 

6.  :  :  Epilepsy:  Bright's  Disease:  Insufllclent  Eyldence. 

The  evidence  shows  that  in  1893  the  testator,  then  a  minor,  was 
treated  for  a  mental  and  nervous  disorder  diagnosed  as  "idiopathic 
epilepsy,''  induced  by  a  recent  sun  stroke,  from  which  he  recovered 
and  was  discharged  in  about  four  months;  that  during  the  course 
of  his  manhood  he  was  attacked  by  Bright 's  disease  of  the  kid- 
neys, which,  according  to  its  usual  course,  caused  his  death  in 
1914;  that  he  was  married  when  about  twenty-one  years  of  age, 
but  had  no  children,  and  by  his  will,  which  on  its  face  is  the 
natural  act  of  a  perfectly  normal  man,  he  gave  one  thousand  dol- 
lars to  each  of  four  brothers  and  to  four  nephews,  and  five  hun- 
dred dollars  each  to  his  own  niece  and  a  niece  of  his  wife  and  to 
his  mother's  church,  and  the  residue  of  his  estate  to  his  wife;  that 
intermittent  paroxysms  of  pain,  accompanied  by  severe  and  ex- 
haustive suffering,  resulted  from  the  Bright 's  disease  and  the 
uraemic  poison  produced  by  it;  that  in  the  Intervals  between  these 
paroxysms  he  transacted  his  business  and  lived  his  social  life  among 
his  neighbors  with  more  than  ordinary  intelligence  and  success; 
that  he  had  his  business  well  in  hand,  and  managed  it  with  care 
and  skill;  that  his  symptoms  incident  to  Bright 's  disease  became  so 
severe  that  his  physicians  advised  him  to  make  his  will  if  he  desired 
to  give  his  property  to  his  wife;  that  the  subject  of  the  will  was  dis- 
cussed between  him  and  his  lawyer,  whose  professional  ability  is  not 
questioned;  that  a  week  was  consumed  in  preparing  the  will,  during 
which  there  were  numerous  interviews  between  him  and  the  lawyer, 
and  discussions  of  the  various  questions  presented  and  alterations 
in  the  experimental   drafts;   that   at  the  tiiQO  the  will  was  being 
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drawn  he  named  the  various  legatees  and  the  amount  of  his  be- 
quests to  them,  and  at  such  times  and  whe^  it  was  executed  he  was 
careful,  attentive  and  intelii^^ent;  and  that,  during  this  week,  his 
wife,  to  whom  he  gave  the  greater  part  of  his  estate,  was  sick  at 
the  hospital,  though  recovering  from  a  capital  surgical  operation. 
He^d,  that  the  evidence  amply  supports  the  verdict  sustaining  the 
will. 

:  ;  Occasional  Weakness.    Proof  that  testator's  mind 


had  been  occasionally  weakened  by  suffering  and  disease  is  nut 
sufficient  to  avoid  a  will  executed  while  that  condition  did  not 
exist. 

:  :  Comprehension  of  Proper!:^  Devised:  Half  Interest. 


The  fact  that  the  childless  testator,  after  making  certain  bequests 
to  his  brothers  and  other  relatives  and  devising  the  residue  to  his 
wife,  then  declared  that  **niy  said  wife  shall  not  dispose  of  my 
property  situated"  on  a  certain  street  **for  a  period  of  ten  years 
after  my  death, '*  and  **I  likewise  direct  that  my  wife  shall  not 
dispose  of  my  real  estate '*  situated  on  another  street  "until  the 
expiration  of  the  lease  thereof  now  held  by  the  lessee  has  expired, ' ' 
although  his  "property'*  in  the  real  estate  described  was  only  an 
undivided  half  interest,  does  not  tend  to  show  that  he  did  not 
comprehend  the  extent  of  his  real  property  devised.         * 

9.    :  Capacity  to  Make  Will  and  Contract.     The  reasons  why  a 

man  may  be  capable  of  making  a  will,  and  yet  incapable  of  mak- 
ing a  contract  and  managing  his  affairs,  are  discussed  in  Paragraph 
7  of  the  opinion. 


/ 


Appeal  from  Jackson  Circuit  Court. — Eon.  Thomas  J. 
Seehorn,  Judge. 

Affirmed. 

Johnson  <&  Lucas  for  appellant. 

(1)  Appellant's  application  for  a  continuance 
should  have  been  granted.  Moore  v.  McCullough,  6  Mo. 
444;  State  v.  Dewitt,  152  Mo.  76,  85;  Nichols  v.  Grocer 
Co.,  66  Mo.  App.  321;  Campbell  v.  McCaskill,  88  Mo. 
App.  44;  Rottman  Co.  v.  Van  Frank,  88  Mo.  App.  50. 
(2)  Instruction  7  requested  by  appellant,  to  the  effect 
that  it  is  a  matter  of  common  knowledge  that  epilepsy  is 
a  mental  disease  and  is  in  the  arteries  or  blood  vessels 
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of  the  brain,  should  have  been  given.  1  Wharton  & 
Stille's  Med.  Jurispi  (5  Ed.)  sec.  34;  Brown  v.  Piper, 
91  U.  8.  37,  43;  Peterson  v.  Standard  Oil  Co.,  106  Pac. 
337,  339;  Webster's  Dictionary;  State  v.  Main,  69  Conn. 
623 ;  Holton  v.  Cochran,  208  Mo.  314, 411 ;  Austin  v.  State, 
101  Tenn.  563;  Com.  v.  Marzynski,  149  Mass.  68;  North 
Hempstead  v.  Gregory,  65  N.  Y,  Supp.  867 ;  Wynehamer 
v.  People,  13  N.  Y.  378;  State  v.  Carmody,  91  Pac.  446; 
Kieman  v.  Met.  Life  Ins.  Co.,  34  N.  Y.  Supp.  95.  (3) 
Instruction  A  given  at  request  of  respondent,  comments 
on  the  evidence,  gives  undue  prominence  to  particular 
facts,,  invades  the  province  of  the  jury  by  determining 
for  it  what  effects  certain  facts  singled  out  will  have 
upon  the  issue;  and  tells  the  jury  that  a  man  may  habitual- 
ly fail  to  transact  ordinary  business,  be  temporarily  in- 
sane, or  suffer  from  delusions,  and  yet  may  be  able  to 
understand  that  he  is  making  a  will.  The  terms  of  this 
instruction  contradict  each  other,  and  are  inconsistent 
with  Instruction  1  given  at  request  of  appellant,  and 
leave  out  the  words  ''without  the  aid  of  any  other  per- 
son.'' Tibbe  v.  Kamp,  154  Mo.  583;  Crossan  v.  Crossan, 
169  Mo.  641 ;  Holton  v.  Cochran,  208  Mo.  422 ;  Andrews  v. 
Linebaugh,  260  Mo.  656.  (4)  Instruction  B  for  re- 
spondent gives  an  erroneous  statement  of  the  law  as  to 
the  execution  of  the  will,  and  wrongfully  shifts  the  burden 
of  proof  to  appellant,  if  two  of  the  subscribing  witnesses 
have  testified  to  the  ** sanity''  of  the  testator.  Major  v. 
Kidd,  261  Mo.  607,  619.  (5)  Respondent's  instruction 
C  is  fatally  defective  because  it  requires  mental  capacity 
as  defined  in  other  instructions.  This  was  defined  differ- 
ently in  appellant's  Instruction  1  and  respondent's  In- 
struction A.  (6)  Instruction  D  given  for  respondent, 
introduced  to  the  jury  the  question  of  whether  there 
was  a  fair  division  of  property  by  the  will,  which  was 
an  issue  not  in  the  case,  and  necessarily  confused  and 
beclouded  their  minds  by  diverting  them  from  the  real 
issue.  Major  v.  Kidd,  261  Mo.  607,  618;  Strother  v.  Mill- 
ing Co.,  261  Mo.  26;  Andrews  v.  Linebaugh,  260  Mo. 
663;  Degonia  v.  Ry.  Co.,  224  Mo.  589;  Black  v.  St.  Ry. 
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Co.,  217  Mo.  672;  Mansur  v.  Botts,  80  Mo.  658;  Bank 
V.  Murdock,  62  Mo.  73.  (7)  Error  is  presumed  to  be 
prejudicial;  and,  error  in  one  instruction  is  not  cured 
by  another  correct  instruction.  Gerber  v.  Kansas  City, 
105  Mo.  App.  196 ;  Morris  v.  Grand  Ave  Ry.  Co.,  144  Mo. 
508;  Patterson  v.  Evans,  254  Mo.  293. 

E.  S.  McAnany,  Lathrop,  Morrow,  Fox  S  Moore  and 
Cyrus  Crane  for  respondent. 

(1)  On  the  entire  record  the  verdict  was  for  the 
right  party,  (a)  At  the  very  time  the  will  was  executed 
the  undisputed  evidence  shows  that  the  testator  was 
mentally  competent.  Von  de  Veld  v.  Judy,  143  Mo.  363 ; 
Weston  V.  Hanson,  212  Mo.  248,  268;  Andrews  v.  Line- 
baugh,  260  Mo.  654;  Hays  v.  Hays,  242  Mo.  170; 
Coberly  v.  Donovan,  208  S.  W.  53;  Hufnagle  v.  Pauly, 
219  S.  W.  371;  Major  v.  Kidd,  261  Mo.  620;  Benoist  v. 
Murrin,  58  Mo.  322;  Jackson  v.  Hardin,  83  Mo.  175; 
Riggin  V.  Westminster  College,  160  Mo.  579.  (b)  The 
opinion  of  the  only  witness  who  testified  that  the  testator 
was  of  unsound  mind  was  worthless  because  not  based 
on  facts,  showing  dealings,  actions,  conversations  or 
anything  else  indicative  of  such  unsoundness.  Sehr  v. 
Lindemann,  153  Mo.  288;  Gibony  v.  Foster,  230  Mo.  132; 
Current  v.  Current,  244  Mo.  429;  Hughes  v.  Rader,  183 
Mo.  705;  Riley  v.  Shenvood,  144  Mo.  352.  (c)  The 
court  in  determining  whether  or  not  the  verdict  was  cor- 
rect may  consider  the  evidence  offered  by  the  defense. 
Hufnagle  v.  Pauly,  219  S.  W.  371;  Furber  v.  Bolt  &  Nut 
Co.,  185  Mo.  311;  Turner  v.  Anderson,  260  Mo.  30.  (d) 
The  evidence  of  incapacity  must  be  not  a  mere  scintilla, 
but  substantial.  Spencer  v.  Spencer,  221  S.  W.  61. 
(e)  Epilepsy  is  not  of  itself  insanity  and  there  was 
no  proof  that  it  had  caused  a  permanent  condition  of 
mental  incapacity.  Turner  v.  Anderson,  260  Mo.  23; 
Wood  V.  Carpenter,  166  Mo.  465.  (f)  In  many  cases 
the  testator  was  of  vastly  inferior  mental  capacity  to 
the  testator  in  this  case  and  yet  a  verdict  upholding  the 
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will  was  held  to  have  been  properly  directed  by  the  court. 
Winn  V.  Greer,  217  Mo.  454;  Sayre  v.  Trustees,  192 
Mo.  95;  Archambault  v.  Blanchard,  198  Mo.  584;  Klein- 
lein  V.  Krauss,  209  S.  W.  937;  Goedecke  v.  Lindhorst, 
213  S.  W.  43;  Southworth  v.  Southworth,  173  Mo.  73; 
Plass  V.  Plass,  205  S.  W.  375;  Sanford  v.  Holland,  276 
Mo.  457.  (2)  There  was  no  error  in  the  refusal  to 
grant  a  continuance,  (a)  This  was  not  included  in  the 
motion  for  new  trial,  (b)  No  diligence  whatever  was 
shown  in  the  motion  itself,  (c)  No  facts  shown  justi- 
fying a  belief  that  the  attendance  of  the  absent  witness 
could  be  secured  at  the  next  term,  (d)  The  evidence 
was  merely  cumulative,  (e)  The  court  did  not  abuse 
its  discretion.  Valle  v.  Picton,  91  Mo.  207;  State  v. 
Williams,  170  Mo.  204.  (3)  The  matter  therein  stated, 
instruction  No.  7  requested  by  appellant,  is  not  such  as 
the  court  will  ^ake  judicial  notice  of.  Turner  v.  Ander- 
son, 260  Mo.  23.  The  instruction  was  erroneous  within 
itself,  not  applicable  to  the  facts  of  the  case  and  was 
fully  covered  by  others  given  on  behalf  of  appellant. 
(4)  Instruction  A  given  for  respondent  has  been  ap- 
proved by  this  court.  Andrews  v.  Linebaugh,  260  Mo. 
656.  (a)  Sickness  or  physical  incapacity  does  not  dis- 
qualify. Sehr  V.  Lindemann,  153  Mo.  288;  Hughes  v. 
Eader,  183  Mo.  705;  Brinkmann  v.  Rueggesick,  71  Mo. 
556.  (b)  Plaintiff's  own  instructions  make  the  same 
requirements,  as  to  mental  capacity,  and  therefore  no 
complaint  can  be  made  against  respondent's,  (c)  ,The 
omission  of  the  word  ** value"  was  not  error.  Pinson 
V.  Jones,  221  S.  W.  387.  (5)  Respondent's  instructions 
B  and  C  are  free  from  error,  and  appellant's  criticism 
of  them  is  captious  and  trivial.  (6)  Respondent's  in- 
struction D  was  merely  a  cautionary  instruction  and  is 
fully  warranted  and  approved  by  the  decisions  of  this 
court.  Benoist  v.  Murrin,  58  Mo.  322 ;  Hufnagle  v.  Pauly, 
219  S.  W.  371;  Farmer  v.  Farmer,  129  Mo.  536;  Berberet 
V.  Berberet,.131  Mo.  411. 

BROWN,  C— This  is  a  suit  to  contest  the  will  of 
John  H.  Piatt,  a  resident  of  Johnson  County,  Kansas. 
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He  died  December  21, 1914,  leaving  a  considerable  amount 
of  land  in  Jackson  County,  Missouri,  where  this  suit  was 
instituted,  on  the  6th  day  of  November,  1916. 

The  petition  states  the  formal  facts,  including  the 
nature  and  interests  of  the  several  parties  claiming  as 
heirs  of  the  testator  or  under  the  will,  as  well  as  the 
grounds  of  the  contest.  It  is,  omitting  caption  and  sig- 
natures, as  follows: 

**The  above  named  plaintiff,  for  his  amended  pe- 
tition, states  that  on  the  21st  day  of  December,  1914,  one 
John  H.  Piatt,  a  resident  of  Johnson  County,  Kansas, 
departed  this  life,  leaving  as  his  only  heirs  at  law,  his 
widow,  Ida  Frazier  Piatt,  one  of  the  above  named  de- 
fendants, and  his  brothers,  Ernest  C.  Piatt,  this  plaintiff, 
and  defendants  Beverly  C.  Piatt,  Mortimer  R.  Piatt,  and 
Virgil  N.  Piatt;  that  on  the  first  day  of  •February,  1915, 
an  instrument  of  writing  which  purported  to  be  the  last 
will  and  testament  of  said  John  H.  Piatt,  deceased,  was 
admitted  to  probate  as  his  last  will  in  the  Probate  Court 
of  Johnson  County,  Kansas,  and  thereafter  a  duly  certi- 
fied copy  of  the  same  and  the  probate  thereof,  authenti- 
cated as  required  by  Act  of  Congress,  was  recorded  in 
the  office  of  the  Recorder  of  Deeds  of  Jackson  County, 
Missouri,  at  Kansas  City,  on  the  30th  day  of  March,  1915, 
and  is  recorded  in  said  office  in  Book  B1619  at  page  314, 
and  a  duly  certified  copy  of  such  record  is  hereto  at- 
tached; and  by  the  terms  of  said  instrument  there  was 
bequeathed  to  the  defendants,  M.  R.  Piatt,  Jr.,  Charles 
Peake  Piatt,  and  John  Frederick  Piatt,  the  sum  of  one 
thousand  dollars  each,  and  to  the  defendant  Mary  Anna 
Piatt  the  sum  of  one  thousand  ($1,000)  dollars,  and  to 
the  defendant  Margaret  Elizabeth  Frazier  the  sum  of 
five  hundred  dollars,  and  to  the  Methodist  Episcopal 
Church,  South,  situated  at  the  corner  of  26th  Street  and 
Troost  Avenue  in  Kansas  City,  Missouri,  the  sum  of  five 
hundred  dollars,  and  the  defendants  George  A.  Barton, 
Isaac  P.  Ryland  and*  J.  Lee  Porter  are  the  trustees  of 
said  church  under  the  laws  and  regulations  of  ^aid  Metho- 
dist Episcopal  Church,  South,  and  for  that  reason  are 
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made  parties  hereto;  and  by  said  instrument  there  was 
bequeathed  to  the  plaintiff,  Ernest  C.  Piatt,  and  the  de- 
fendants Beverly  C.  Piatt,  Mortimer  R.  Piatt  and  Vir^l 
N.  Piatt,  the  sum  of  one  thousand  dollars  each ;  and  also 
by  said  instrument  there  was  devised  to  the  defendant 
Ida  Frazier  Piatt,  all  the  balance  of  the  estate  of  said 
deceased,  wherever  situated,  including  valuable  real  es- 
tate in  Jackson  County,  Missouri. 

'*  Plaintiff  says  that  said  instrument  was  not  the 
will  of  said  John  H.  Piatt ;  that  many  years  before  said 
instrument  was  signed  by  the  said  John  H.  Piatt,  he  suf- 
fered a  sunstroke  which  permanently  affected  his  brain, 
so  as  to  weaken  his  mind,  and  during  said  period  and  up 
to  the  time  of  signing  said  will  he  was  aflflicted  with 
Bright 's  disease,  of  which  he  subsequently  died,  and  also 
suffered  during  said  period  from  the  disease  of  epilepsy 
or  epileptic  fits,  and  from  other  serious  diseases  all  of 
which  seriously  affected  his  brain  and  injured  his  mind, 
and  at  the  time  he  signed  said  instrument  was  just  re- 
covering from  an  attack  of  epilepsy,  and  was  in  a  stupor- 
ous condition  of  mind,  arising  from  said  disease,  and  the 
other  diseases  above-mentioned,  so  that  he  was  in  such 
condition  mentally  as  not  to  be  able  to  execute  said  in- 
strument, or  to  make  a  will. 

**  Wherefore,  plaintiff  asks  that  an  issue  be  made  up 
whether  said  instrument  be  the  last  will  and  testament 
of  the  said  John  H.  Piatt,  deceased,  or  not,  and  plaintiff 
asks  for  a  judgment  and  decree  that  the  same  is  not  the 
last  will  and  testament  of  the  said  John  H.  Piatt,  and 
for  his  costs  in  this  behalf  expended." 

The  widow,  Ida  Frazier  Piatt,  and  her  niece,  Mar- 
garet Elizabeth  Frazier,  by  her  guardian,  answer  by  ad- 
mitting the  facts  stated  in  the  first  paragraph  of  the  pe- 
tition and  denying  the  second  paragraph.  The  remain- 
ing defendants,  being  the  collateral  heirs  of  the  testator, 
join  with  the  plaintiff  by  admitting  all  the  allegations  of 
the  petition. 

The  will  is  as  follows : 
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''The  State  of  Texas,  County  of  El  Paso. 

''Know  all  Men  by  These  Presents,  That  I,  John  H. 
Piatt,  of  Johnson  County,  Kansas,  being  desirous  of 
settling  my  worldly  affairs  while  I  have  strength  so  to 
do,  do  make  this  my  last  will  and  testament,  hereby  re- 
voking all  other  wills  by  me  iieretofore  made. 

''First. 

*'I  direct  that  all  of  my  just  debts  be  paid  by  my 
executors  hereinafter  named  as  soon  after  my  death  as 
to  them  may  seem  practicable. 

'*  Second. 

**I  give  and  bequeath  to  my  nephews,  M.  R.  Piatt, 
Jr.,  Charles  Peake  Piatt  and  John  Frederick  Piatt,  all  of 
Kansas  City,  Missouri,  the  sum  of  one  thousand  dollars 
each,  in  cash,  to  be  paid  by  my  hereinafter  named  ex- 
ecutors to  them  when  they  arrive  at  the  age  of  twenty- 
one  years,  which  sum  my  said  executors  are  to  invest  in 
interest  bearing  obligations  until  they  obtain  their  ma- 
jority. 

''Third. 

"I  give  and  bequeath  to  my  niece,  Mary  Ann  Piatt, 
of  Kansas  City,  Missouri,  the^sum  of  one  thousand  dol- 
lars ;  and  to  my  wife 's  niece,  Martha  Elizabeth  Frazier, 
of  Kansas  City,  Missouri,  the  sum  of  five  hiyidred  dollars, 
with  the  same  directions  as  above  set  forth  with  refer- 
ence to  my  nephews. 

"Fourth. 

"I  give  and  bequeath  to  the  Methodist  Episcopal 
Church  South  now  situated  at  the  corner  of  Twenty-sixth 
and  Troost  Streets  in  Kansas  City,  Missouri,  the  sum  of 
five  hundred  dollars.  This  bequest  is  made  out  of  respect 
and  memory  for  my  deceased  mother,  Mrs.  M.  P.  Piatt. 

"Fifth. 

"I  give  and  bequeath  to  my  brothers,  Beverly  C. 
Piatt,  Mortimer  R.  Piatt,  Virgil  N.  Piatt,  and  Ernest 
C.  Piatt,  the  sum  of  one  thousand  dollars  each. 

"Sixth. 

"The  balance  of  my  estate  of  whatever  nature  and 
wherever  situate,  including  real,  personal  or  mixed  prop- 


Digitized  by 


Google 


696  SUPREME  COURT  OF  MISSOURI, 

Piatt  V.  Piatt. 

erty,  I  give  and  bequeath  to  my  beloved  wife,  Ida  Frazier 
Piatt,  to  be  by  her  used  and  enjoyed  as  she  may  see  fit ; 
but  I  especially  provide  that  my  said  wife  shall  not  dis- 
pose of  my  property  situated  in  Kansas  City,  Missouri, 
on  the  comer  of  Sixteenth  and  Qenessee  Streets  and 
leased  to  White  and  Dreyfoss,  for  a  period  of  ten  years 
after  my  death ;  and  I  likewise  direct  that  my  wife  shall 
not  dispose  of  my  real  property  situated  in  Kansas  City, 
Missouri,  now  under  lease  to  the  Chespeake  Bay  Fish 
and  Oyster  Company,  until  the-  expiration  of  the  lease 
now  held  by  the  lessee  thereof. 

^'Seventh. 

**And  I  especially  provide  that,  if  my  wife  disposes 
of  any  of  my  real  property,  wherever  situate  that  it 
shall  be  for  a  good  and  valuable  consideration  ?ind  the 
proceeds  of  the  sale  or  disposition  thereof  shall  be  re- 
invested in  her  name  and  for  her  sole  use  and  benefit; 
and,  if  this  provision  of  my  will  shall  not  be  complied 
with,  said  property  shall  revert  to  my  brothers,  Beverly 
C.  Piatt,  Mortimer  R.  Piatt,  Virgil  N.  Piatt  and  Ernest 
C.  Piatt. 

1^  Eighth. 

**I  direct  that  all  of  the  legacies  herein  provided 
for  .to  be  p^id  in  cash  shall  be  paid  by  my  executors  at 
their  option  and  whenever  it  may  seem  to  the  best  in- 
terests of  my  said  estate ;  but  I  direct  that  the  legacies 
herein  provided  .for  to  be  paid  to  my  niece,  Mary  Anna 
Piatt,  and  my  wife's  niece,  Martha  Elizabeth  Frazier, 
when  they  shall  have  arrived  at  their  majority,  shall 
be  paid  with  the  legal  rate  of  interest  thereon  from  the 
date  of  the  probate  of  my  will ;  the  purpose  of  this  being: 
to  require  my  executors  to  invest  for  said  minors  said 
legacies  in  some  investment  which  will  pay  them  not  less 
than  the  lawful  rate  of  interest. 

^*  Ninth. 

'*!  nominate  and  appoint  my  beloved  wife,  Ida 
Frazier  Piatt,  and  my  brother,  M.  R.  Piatt,  both  of  Kan- 
sas City,  Missouri,  independent  executors  of  this  my 
last  will,  and  1  direct  that  no  bond  or  other  security  be 
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required  of  them  for  the  performance  of  their  duty  as 
such  executors ;  and  I  direct  that  no  further  action  be 
had  in  the  probate  court  than  the  filing,  proving  and  re- 
cording of  my  will,  and  the  return  of  an  inventory,  ap- 
praisement and  list  of  claims. 

''John  H.  Piatt. 

''The  foregoing  will  of  John  H.  Piatt  was  signed 
by  him  in  our  presence  and  we,  at  hi^  request,  sign  the 
same  as  attesting  witnesses,  in  his  presence  and  in  the 
presence  of  each  other. 

"Mbs.  Chas.  C.  Beaty. 
"Maury  Kemp." 

At  the  January  term,  1919,  of  the  Jackson  County 
Circuit  Court,  the  cause  having  been  called  for  trial  in 
the  assignment  division,  the  appellant  filed  his  appli- 
cation for  a  continuance,  which  was  overruled  by  the 
court,  and  appellant  duly  excepted,  and  in  due  time  filed 
his  bill  of  exceptions  to  said  ruling.  The  application  was 
duly  verified  by  appellant,  and  is  as  follows: 

"Now  comes  the  above  named  plaintiff,  Ernest  C. 
Piatt,  by  his  attorneys,  and  moves  the  court  to  continue 
this  cause  to  the  next  regular  term  of  this  court,  for  the 
reasons  stated  in  the  following  affidavit :  Ernest  C.  Piatt, 
the  above  named  plaintiff  being  duly  sworn  says : 

"1.  That  he  is  the  plaintiff  in  this  cause  and  that 
he  is  not  prepared  for,  and  cannot  safely  gV)  \o  trial 
at  this  term  of  this  court,  on  account  of  the  absence  of 
a  material  witness ;  that  the  material  issue  in  this  cause 
is  whether  the  John  H.  Piatt  named  in  the  petition,  as 
deceased,  had,  at  the  time  it  was  executed,  sufficient 
mental  capacity  to  enable  him  to  make,  as  his  will,  the 
instrument  purporting  to  be  such,  referred  to  in  the 
petition  herein,  and  the  evidence  of  the  witness,  on  ac- 
count of  whose  absence,  this  continuance  is  sought,  re- 
lates to  the  mental  condition  of  said  John  H.  Piatt 
before,  at  the  time  of  and  after  he  signed  said  instru- 
ment and  the  causes  of  said  mental  condition. 

"2.  That  the  testimony  of  said  absent  witness  is 
material  in  this  cause ;  that  the  name  of  said  witness  is 
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Guy  Williams,  and  his  residence,  so  aflSant  was  informed, 
was  in  the  State-  of  Texas,  and  after  much  inquiry  from 
parties  who  were  supposed  to  have  information  concern- 
ing his  whereabouts,  affiant  learned  in  the  latter  part 
of  January,  1919,  that  said  Williams,  who  had  formerly 
lived  in  Dallas  and  Fort  Worth,  Texas,  had  gone  to  the 
'Panhandle'  of  Texas,  and  is  there  now,  but  affiant  has 
not  yet  been  able 'to  ascertain  his  exact  location  so  as 
to  get  his  deposition  or  procure  his  attendance  and  testi- 
mony. 

**3.  The  particular  facts  affiant  believes  said  Guy 
Williams  will  prove  are:  That,  from  December,  1913, 
until  March,  1914,  he  was  in  El  Paso,  Texas,  for  busi- 
ness reasons;  that  he  became  acquainted  with  the  John 
H.  Piatt  whose,  menfal  capacity  to  make  a  will  is  in 
question  in  this  suit,  in  February,  1914,  and  saw  him 
nearly  every  day  in  that  month,  including  the  time  said 
Piatt  was  confined  to  his  room;  that  said  Piatt  had 
a  fit  of  some  kind  a  day  or  two  before  he  signed  the 
instrument  claimed  to  be  his  last  will,  during  which 
he  fell  on  his  bed  and  became  speechless;  that  at  the 
time  he  had  the  fit  said  Piatt  and  R.  L.  Evans,  James 
F.  Smith  and  affiant  were  occupying  adjoining  rooms, 
and  on  the  night  that  the  attack  of  epilepsy  occurred, 
affiant  and  said  Evans  had  accompanied  said  Piatt  to 
Juarez, 'Mexico,  and  after  returning,  on  account  of  said 
Piatt's  mental  condition,  remained  in  the  room  with 
him,  and  after  he  was  taken  with  the  fit,  said  Evans 
called  Dr.  Huffaker ;  that  from  that  time  on  said  Piatt 
was  frequently  in  a  mental  stupor,  and  did  not  appear 
at  times  to  know  his  friends;  that  he  was  nervous,  his 
mind  was  cloudy,  seemed  unable  to  sleep  at  night,  would 
frequently  remain  in  bed  until  noon,  and  smoked  cigar- 
ettes constantly;  that  Mr.  Piatt's  condition,  both  of  mind 
and  body,  was  such  that  his  intimate  friends,  including 
said  James  F.  Smith  and  Mr.  R.  L.  Evans,  who  were 
there  af  the  time,  considered  it  their  duty  to  look  after 
him,  and  be  with  him  most  of  the  time  when  they  could, 
when  he  was  not  in  bed;  that  his  mental  condition  was 
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clearly  apparent  to  those  who  were. with  him  constantly; 
that  he  was  apparently  not  capable  of  transacting  any 
business  of  importance;  that  when  he  first  met  said 
John  H.  Piatt  in  El  Paso,  said  Piatt  was  stopping  at 
the  McCoy  Hotel,  but  afterwards  moved  to  the  Paso 
Del  Norte  Hotel;  that  said  Smith  is  dead. 

**4.  That  aflSant  knows  of  no  other  person  whose 
evidence  or  attendance  he  could  have  procured  for  this 
term  of  this  court,  by  whom* he  can  prove  or  so  fully 
prove  the  same  facts  he  expects  to  prove  by  said  Guy 
Williams. 

*'5.  That  said  Guy  Williams  is  nt)t  absent  by  the 
connivance,  consent  or  procurement  of  this  affiant  and 
applicant,  and  this  application  for  a  continuance  is  not 
made  for  vexation  or  delay,  but  in  good  faith  for  the 
purpose  of  obtaining  a  fair  and  impartial  trial  in  this 
cause;  that  this  affiant  has  good  reason  to  believe,  and 
does  believe  that  he  will  be  able  to  procure  the  attend- 
ance and  testimony  of  said  witness  at  some  time  during 
the  next  regular  term  of  this  court." 

The  cause  was  thereupon  assigned  to  the  third  di- 
vision of  said  Jackson  County  Circuit  Court,  where  the 
trial,  begun  on  March  7th,  during  the  same  term,  and 
continued  by  agreement  into  the  March  term,  resulted 
in  a  verdict  and  judgment  establishing  the  will,  from 
which,  after  a  motion  for  a  new  trial  was  overruled,  this 
appeal  was  duly  taken. 

Although  the  bill  of  exceptions  filed  by  the  contest- 
ant contained  the  evidence  given  on  the  trial,  the  ab- 
stract of  the  record  filed  by  the  appellant  only  states  it 
as  follows: 

**The  defendant  Ida  Frazier  Piatt,  proponent  of  the 
instrument  purporting  to  be  the  last  will  of  John  H. 
Piatt,  introduced  evidence  tending  to  prove  that  said 
Piatt  had  sufficient  mental  capacity  to  make  a  will  at 
the  time  he  executed  said  instrument,  and  the  plaintiff, 
Ernest  C.  Piatt,  introduced  evidence  tending  to  prove 
that  said  John  H.  Piatt  did  not  have  sufficient  mental 
capacity  to  make  a  will,  at  the  time  said  instrument  was 
executed.'' 
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The  defendants  have,  under  our  rule,  presented  the 
entire  evidence  contained  in  the  bill  of  exceptions  in 
narrative  form. 

The  appellant's  motion  for  a  new  trial  presents  the 
following  grounds  only: 

*  *  1.  Because  the  court  erred  in  admitting  irrelevant 
and  immaterial  evidence  over  the  objection  of  the  plain- 
tiflf. 

**2.  Because  the  court  erred  in  excluding  relevant 
and  material  evidence  oifered  by  the  plaintiflF,  to  which 
plaintiff  duly  objected  at  the  time. 

**3.  Becau^  the  court  erred  in  refusing  to  give  in- 
structions numbered  7  and  11  asked  by  plaintiff. 

**4.  Because  the  court  erred  in  giving  erroneous 
instructions  for  defendants  over  the  objection  of  plain- 
tiff, which  instructions  are  designated  as  a,  b,  c  and  d." 

Numerous  instructions  were  asked  by  the  contestant 
and  given  or  refused  by  the  court.  Among  those  refused 
were  numbers  7  and  11,  mentioned  in  the  motion  for  a 
new  trial,  which  read  as  follows: 

*'7.  The  court  instructs  the  jury  that  it  is  a  matter 
of  common  knowledge  that  epilepsy,  whether  it  be  what 
is  .knoWn  as  grand  inal  or  petit  mal,  is  a  mental  disease, 
and  is  in  the  arteries  or  blood  vessels  of  the  brain,  and 
the  questions  to  be  determined  in  this  case  are  whether 
the  mind  of  John  H.  Piatt  was  so  affected  by  this  dis- 
ease or  by  Bright 's  disease,  if  you  believe  from  the  testi- 
mony that  he  had  both  or  either,  as  to  render  him  in- 
capable mentally  of  making  a  will. 

*  *  11 .  The  court  instructs  the  jury  that  if  they  should 
find  that  the  mstrument  offered  as  the  will  of  John  He . 
Piatt  is  not  his  will,  his  widow,  there  being  no  children, 
would  be  entitled  to  one-half  of  his  estate  in  Missouri, 
and  his  estate  in  Kansas  would  not  be  affected  by  their 
decision.'' 

The  court  thereupon,  over  the  objections  of  con- 
testant, gave  the  following  instructions  asked  by  the 
proponent  of  the  will,  to  which  contestant  duly  excepted: 
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*A.  The  court  instructs  the  jui^  that  the  kind  of 
mental  unsoundness  which  renders  a  man  incompetent 
to  make  a  will  does  not  mean  mere  imperfection  of 
memorj^  caused  by  sickness,  f orgetfulness  of  the  names  of 
persons  or  temporary  forgetfulness  of  events  or  business 
transactions;  or  mere  lessening  of  the  ordinary  powers 
of  the  mind  or  occasional  imperfections  of  statement  or 
wandering  of  the  mind,  or  epileptic  seizures  or  Bright 's 
disease  or  other  diseases  or  nervousness,  or  even  a  fail- 
ure to  be  able  to  transact  ordinary  business  at  times  or 
habitually.  A  man  may  give  all  these  manifestations  or 
suffer  from  any  of  these  aflflictions,  or  all  of  them,  or  even 
be  temporarily  insane  or  suffer  from  delusions;  yet,  he 
possesses  capacity  to  make  a  will  and  dispose  of  his 
property  by  will  if  at  the  very  time  he  makes  his  will 
he  understands  that  he  is  making  a  will  and  is  able  to 
remember  the  natural  objects  of  his  bounty  and  the 
nianner  in  which  he  desires  to  dispose  of  his  property 
and  generally  understands  the  nature  and  character  of 
his  estate. 

**B.  The  court  instructs  the  jury  that  the  issue  in 
this  case  is  whether  or  not  the  document  produced  and 
read  in  evidence  as  the  last  will  and  testament  of  John 
H.  Piatt,  deceased,  is  the  will  and  testament  of  said  John 
H.  Piatt.  Under  the  law  of  this  State  every  man  of  the 
age  of  twenty-one  years  or  more  may  dispose  of  all  of 
his  estate  by  will  (saving  to  the  widow  her  dower)  in 
such  manner  as  he  may  see  fit  and  proper,  provided  he 
is,  at  the  time  he  makes  the  will,  of  sound  mind,  and  pro- 
vided the  will  is  in  writing,  or  typewriting  (which  is  the 
same  thing),  and  is  signed  by  him  and  attested  by  two  or 
more  competent  witnesses  subscribing  their  names  there- 
to in  his  presence.  If,  therefore,  the  jury  believe  from 
the  evidence  that  the  writing  produced  and  read  in  evi- 
dence was  formally  executed  by  John  H.  Piatt  according 
to  the  above  requirements  of  the  law  and  that  two  of  the 
subscribing  witnesses  thereto  have  testified  to  the  sanity 
of  John  H.  Piatt,  deceased,  and  that  he  was  of  proper 
age  to  make  a  will,  then  the  court  instructs  you  to  find  in 


Digitized  by 


Google 


702  SUPREME  COURT  OF  MISSOURI, 

Piatt  V.  Piatt. 

favor  of  the  will  unless  you  further  find  from  the  evi- 
dence in  the  cause  that  said  John  H.  Piatt  at  the  time  of 
the  execution  of  said  will  had  not  sufficient  mental  ca- 
pacity, as  defined  to  you  by  the  court  in  other  instruc- 
tions. 

*'C.  The  court  instructs  the  jury  that  the  only 
question  for  your  consideration  in  this  cause  is  whether 
or  not  John  H.  Piatt  was  of  sound  mind  at  the  time  he 
executed  the  paper  offered  in  evidence,  purporting  to 
be  his  last  will  and  testament.  You  are  to  consider  this 
question  and  this  only.  The  state  of  the  deceased  Piatt's 
mind  before  and  after  the  execution  of  the  will  is  mate- 
rial only  as  it  tends  to  throw,  light  on  the  condition  of 
his  mind  at  tHe  time  of  the  execution  of  said  paper.  It 
is  important  only  as  it  may  aid  you  in  making  inquiry  of 
his  mental  condition  at  that  time.  If  you  find  that  he  had 
mental  capacity  to  make  the  will,  as  such  capacity  Js 
defined  in  other  instructions,  then  it  is  your  duty  to  up- 
hold the  t^ill  regardless  of  other  facts  and  circumstances 
in  the  case. 

**D.  The  court  instructs  the  jury  that  a  man  own- 
ing property  has  a  right  to  dispose  of  it  by  will  as  he 
sees  fit.  •  The  purpose  and  policy  of  the  law  is  to  permit 
those  who  possess  property  to  dispose  of  it  and  to  dis- 
pose of  it  unequally,  if  they  so  desire.  The  jury  are  there- 
fore instructed  that  the  decedent,  John  H.  Piatt,  if  of 
sufficient  mental  capacity,  as  defined  in  these  instructions, 
had  the  right  to  make  the  will  in  question,  and  dispose 
of  his  property,  as  he  did  dispose  of  it,  and  that  the  jury 
have  no  right  to  set  aside  the  will  on  the  sole  ground  that 
there  was  an  unequal  disposition  of  the  property  under 
the  will,  if  you  believe  there  was,  and  even  though  it  was 
not  such  a  will  as  the  jury,  themselves,  might  have  made. 

Further  reference  will  be  made  to  the  record,  in 
eluding  the  testimony  presented  by  respondent  in  his 
additional  abstract,  if  necessary. 

The  following  errors  are  assigned  in  contestant's 
brief : 
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**lst.  The  court  erred  in  refusing  appellant's  ap- 
plication fgr  a  continuance,  which  was  made  part  of  the 
record  proper,  by  a  term  bill  of  exceptions,  filed  in  the 
assignment  division  of  said  court. 

**2d.  The  court  erred  in  refusing  Instruction  No.  7 
requested  by  appellant. 

**3d.  The  court  erred  in  giving  instructions  desig- 
nated A,  B,  C  and  D,  requested  by  respondents,  and  in 
the  giving  of  each  and  every  one  of  them. 

*'4th.  The  court  erred  in  overruling  appellant's 
motion  for  a  new  trial." 


I.  This  is  a  suit  to  contest  the  will  of  John  H.  Piatt 
who  died  December  21,  1914,  in  Johnson  County,  Kansas, 
where  he  resided,  leaving  a  widow,  Ida  Frazier  Piatt,  sur- 
viving him,  but  ho  children  or  other  descendants.  The 
plaintiff-contestant  is  Ernest  C.  Piatt,  a  brother 
^^^  of  the  deceased.  The  defendants  are  the 
widow,  who  is  the  executrix  named  in  the  will 
and  principal  beneficiary,  his  three  remaining  brothers, 
Beverly  C.  Piatt,  Mortimer  R.  Piatt  and  Virgil  N.  Piatt, 
three  nephews  and  one  niece,  a  niece  of  his  wife  and  the 
Methodist  Episcopal  Church,  South,  of  which  his  de- 
ceased mother  was  a  member.  His  brothers  and  nephews 
receive,  by  the  terms  of  the  will,  legacies  of  $1,000  each, 
while  the  widow's  niece  and  the  mother's  church  re- 
ceive $500  each. 

The  nephews  and  niece  of  the  deceased  answer 
through  one  of  the  brothers  as  guardian,  admitting 
the  allegations  of  the  petition.  The  widow's, niece  and 
the  church  array  themselves  with  the  widow. 

It  will  be  seen  from  the  foregoing  that  the  real 
contest  is  between  the  four  brothers  of  the  deceased  on 
one  side,  and  the  widow,  her  minor  niece  and  the  church 
on  the  other ;  the  nephews  and  niece  of  the  deceased  being 
arrayed  by  their  father  against  their  own  legacies,  al- 
though the  record  shows  that  some  of  these  legacies 
had  been  paid  before  the  institution  of  the  suit.  The 
sole  ground  of  the  contest  is  the  testamentary  incapacity 
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of  the  deceased.  The  abstract  of  the  record  filed  in  this 
court  states  the  evidence  as  follows : 

'*The  defendant  Ida  Frazier  Piatt,  proponent  of  the 
instrument  purporting  to  be  the  last  will  of  John  H. 
Piatt,  introduced  evidence  tending  to  prove  that  said 
Piatt  had  suflBcient  mental  capacity  to  make  a  will  at 
the  time  he  executed  said  instrument,  and  the  plaintiff, 
Ernest  C.  Piatt,  introduced  evidence  tending  to  prove  that 
said  John  H.  Piatt  did  not  have  sufficient' mental  capacity 
to  make  a  will,  at  the  time  said  instrument  was  executed." 

It  then  sets  out  the  instructions,  including  an  instruc- 
tion asked  by  the  proponent  directing  the  jury  to  declare 
the  paper  propounded  to  be  the  last  will  and  testament 
of  John  H.  Piatt,  and  the  refusal  of  the  trial  court  to 
give  it  to  the  jury,  and  the  exception  .of  the  proponent 
to  such  ruling,  and  also  numerous  other  instructions 
offered  by  both  parties,  with  the  rulings  of  the  court 
thereon,  and  his  own  exceptions  to  the  refusal  of  the 
court  to  give  the  several  instructions  asked  by  him. 

The  proponent  now  asks  the  court  to  dismiss  the 
appeal  for  failure  of  the  plaintiff  to  comply  with  Rule 
6  of  this  court  in  that  respect,  although  she  filed  in  due 
time  under  our  rule  an  additional  abstract  purporting 
to  set  forth  the  entire  evidence. 

The  respondent  says  that  her  request  that  the  con- 
sideration of  the  case  be  taken  from  the  jury  by  a  direct 
verdict  in  her  favor  was  before  the  trial  court  at  the 
first  opportunity  presented,  and  was  decided  by  the  court 
against  her;  that  she  kept  the  question  in  the  record 
by  her  exception;  that  it  covered  the  entire  case,  yvhich 
could  not  be  heard  in  this  court  upon  any  question  in- 
volving the  submission  of  the  case  to  the  consideration 
of  the  jury  without  determining  whether  or  not  the  plain- 
tiff was  entitled  upon  the  evidence  to  such  submission, 
and  that  the  plaintiff,  not  having  presented  his  appeal 
to  this  court  in  such  manner  that  its  disposition  was 
possible,  it  should  be  dismissed. 

Had  the  respondent  stood  upon  her  right  this  ques- 
tion would  require  serious  consideration,  especially  in 
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view  of  our  Rule  13.  Having,  however,  preferred  to 
take  advantage  of  her  right  under  Rule  11  to  prepare, 
serve  and  file  an  additional  abstract  supplying  the  very 
omission  complained  of,  we  think  she  has  waived  the 
harsher  remedy  that  Hhe  might  otherwise  be  entitled  to. 
We  will  therefore  consider  the  evidence  so  supplied  in 
connection  with  the  questions  presented  by  this  appeal 
so  far  as  may  be  necessary  to  their  determination. 

n.  The  first  of  these  questions  relates  to  an  excep- 
tion taken  to  the  refusal  of  the  court  to  grant  a  con- 
tinuance of  the  case  on  the  application  of  the  plaintiff 
based  on  the  absence  from  the  court  of  a 
material  witness  in  his  behalf.  No  reference 
is  made  to  this  alleged  error  in  the  motion  for  a  new 
trial  filed  at  the  March  term  after  the  return  of  the 
verdict  and  entry  of  judgment  thereon.  The  trial  began 
by  agreement  of  parties,  during  the  last  days  of  the 
January  term,  1919,  and  extended  into  the  succeeding 
March  term  without  interruption.  The  motion  was  filed 
when  the  cause  was  called  in  assignment  division,  and 
was,  under  a  rule  of  the  court,  heard  and  overruled  in 
that  division. before  the  assignment  for  trial,  and  a  bill 
of  exceptions  was  filed  in  due  time  in  the  division  which 
heard  and  disposed  of  the  applicatoin  and  enforced  the 
trial. 


Oontinuance. 


The  appellant  makes  the  point  that  under  these  cir- 
cumstances it  was  not  necessary  to  raise  the  question 
in  a  motion  for  a  new  trial  in  the  division  which  tried 
the  case,  but  that  he  may  come  here  for  that  purpose. 
His  thought  seems  to  be  that  because  the  order  com- 
plained of  was  made  in  another  division  of  the  same 
court  which  tried  the  case,  it  became  a  part  of  the  record 
proper  instead  of  remaining  a  matter  of  exception,  and 
its  propriety  may  therefore  be  questioned  in  the  appellate 
court  without  the  formality  of  an  application  to  the  trial 
court.  We  frankly  confess  our  inability  to  understand 
this  distinction  and  rule  the  point  against  the  appellant. 

290  Mo.— 45 


'VJf 


Digitized  by 


Googlej 


706  SUPEEME  COURT  OF  MISSOURI, 

Piatt  V.  Piatt. 

III.  The  next  point  upoil  which  a  reversal  is  asked 
is  the  refusal  of  the  court  to  give  plaintiff's  instruction 
EpUepsy.  numbered  7,  which  informs  the  jury  ^*that  it 
is  a  matter  of  common  knowledge  that  epilepsy,  whether 
it  be  what  is  known  as  grand  mod  or  petit  mal,  is  a  mental 
disease,  and  is  in  the  arteries  or  blood  vessels  of  the 
brain,  and  the  questions  to  be  determined  in  this  case 
are  whether  the  mind*  of  John  H.  Piatt  was  so  affected 
by  this  disease  or  by  Bright 's  disease,  if  you  believe 
from  the  testimony  that  he  had  both  or  either,  as  to 
render  him  incapable  mentally  of  making  a  will." 

The  evidence  shows  that  in  1893  the  deceased,  then 
a  minor,  was  taken  by  his  father  and  Dr.  Block,  his  at- 
tending physician,  to  St.  Vincent's  Hospital  in  St.  Louis, 
an  institution  for  the  treatment  of  mental  and  nervous 
diseases,  suffering  from  a  disorder  there  diagnosed  as 
** idiopathic  epilepsy,"  induced  by  a  recent  sun  stroke, 
from  which  he  recovered  and  was  discharged  in  about 
four  months.  During  his  manhood  he  was  attacked  by 
Bright 's  disease  of  the  kidneys  which,  according  to  the 
usual  course  of  that  malady,  caused  his  death.  This  dis- 
ease was  characterized  by  intermittent  paroxysms  of 
great  pain  accompanied  at  times  by  apparent  mental  dis- 
turbance, and  this  instruction  evidently  had  in  view  a 
connection  between  this  fatal  disease  and  the  epileptic 
symptoms  or  conditions  manifested  in  the  disorder  for 
which  he  was  treated  at  St.  Vincent's  Hospital. 

The  statement  in  the  instruction  that  epilepsy  is  a 
mental  disease  and  is  in  the  arteries  and  blood  vessels 
of  the  brain  was  evidently  intended  to  impress  the  jury 
that  the  theory  that  epilepsy  in  all  its  forms  was  a  mental 
disease,  having  its  seat  in  the  brain  structure  and  was, 
therefore,  insanity,  and  whatever  the  person  so  afflicted 
should  think  or  determine  was  therefore  the  product  of 
a  diseased  mentality.  In  other  words,  it  assumed  that 
the  man  was  mentally  unsound  as  a  foundation  upon 
which  to  consider  the  case. 

There  being  no  evidence  in  the  record  to  this  effect, 
the  instruction  proposes  to  dispense  with  evidence  by 
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assuming  the  truth  of  the  proposition  as  a  matter  of 
common  knowledge. 

We  doubt  whether  there  is  one  person  in  each  one 
hundred  of  the  people  of  the  country  who  understands 
the  meaning  of  the  French  words  '^ grand  maV^  and 
'^ petit  maV  as  used  in  connection  with  epilepsy,  and 
that  still  fewer  have  heard  that  it  is  characterized  by 
a  lesion  of  the  blood  vessels  of  the  brain.  That  this 
disease  is  not  insanity  was  tiiily  said  by  this  court  in 
Turner  v.  Anderson,  260  Mo.  23,  and  so  eminent  an  au- 
thority as  Clevenger  in  his  book  on  insanity  (p.  1045) 
says:  *^ Two-thirds  of  my  petit  mat  cases  do  not  suffer 
intellectual  impairment.''  Nor  is  there,  in  our  opinion, 
any  evidence  that  there  was  a  recurrence  of  epileptic 
symptoms  in  this  case  after  the  prompt  recovery  of  the 
patient  reported  by  the  hospital  in  w^hich  he  was  treated. 
The  whole  theory  of  the  instruction  as  re(iuested  seems 
to  have  been  that  it  might  stand  as  a  substitute  for  evi- 
dence connecting  its  subsequent  ailment  with  this  epi- 
leptic attack.    It  was  very  proi)erly  refused. 

IV.  Appellant  complains  of  the  action  of  the  court 
in  refusing  his  instruction  numbered  eleven,  which  is  as 
follows : 

**11.  The  court  instructs  the  jury  that  if  they  should 

find  that  the  instrument  offered  as  the  will  of  John  H. 

Piatt  is  not  his  will,  his  widow,  there  being  no 

Widow's      children,  would  be  entitled  to  one-half  of  his 

In  Estate,   estate  in  Missouri,  and  his  estate  in  Kansas 

would  not  be  affected  by  their  decision." 

Although  the  plaintiff  in  his  assignment  of  errors 
specifies  the  refusal  of  instruction  numbered  seven  to 
which  we  referred  in  the  last  preceding  paragraph,  he 
makes  no  mention  of  the  refusal  of  this  instruction  and 
therefore  we  do  not  think  the  question  is  before  the  court. 
If  it  is,  there  was  no  error  in  its  refusal.  It  has  nothing 
to  do  with  the  mental  capacity  of  the  testator  to  make  the 
will  in  question  and  was,  we  presume,  omitted  from  the 
assignment  of  errors  for  that  reason. 
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V.  It  being  admitted  in  the  appellant's  assign- 
ment of  errors  to  which  we  have  referred  in  a  previous 
paragraph  that  the  evidence  df  the  proponents  was  suf- 
ficient to  make  a  prima-facie  case  in  favor 
inc^ctty/  ^f  the  testamentary  capacity  of  the  testator, 
the  question  is  presented  whether  the  appel- 
lant has  presented  any  substantial  evidence  to  the  con- 
trary. This  involves  the  consideration  of  the  nature  of 
the  will  itself  and  the  relation  of  the  parties,  both  in  that 
capacity  and  as  witnesses  to  the  subject  of  the  issue. 

There  is  no  suggestion  in  th6  record  that  the  will 
itself,  with  respect  to  its  dispositions,  is  not  the  natural 
act  of  a  perfectly  normal  man.  He  was  married  when 
about  twenty  or  twenty-one  years  old,  and  the  wife,  whom 
we  will  designate  as  the  proponent,  was  slightly  younger. 
They  lived  together  on  a  farm,  obtaining  their  livelihood 
from  the  soil,  until  the  death. of  his  father,  which  oc- 
curred fifteen  years  afterward;  he  leaving  considerable 
property,  the  most  valuable  part  of  which  seems  to  have 
been  real  estate  in  Kansas  City,  and  all  of  which  de- 
scended in  equal,  shares  to  his  five  sons.  During  the 
three  years  and  more  which  succeeded  the  death  of  the 
father  until  the  death  of  this  testator  sqpae  division  was 
made,  the  testator  having  made  conveyances  to  the  ap- 
pellant,* and  his  brother  Mortimer,  by  the  way  of  par- 
tition, receiving  other  interests  from  them  in  return. 
The  testator  handled  his  property  successfully,  and  up 
to  the  time  of  his  death  three  years  later  none  of  his 
brothers  suggested  any  lack  of  mental  capacity  on  his 
part,  or  that  he  needed  protection  in  the  matter  of  his 
dealings  with  themselves  and  others.  On  the  contrary, 
they  dealt  at  arm's  length,  as  appears  from  the  testi- 
mony of  both  the  contestant  and  his  brother  Mortimer, 
who  were  witnesses  in  their  own  behalf  at  the  trial. 
Mortimer,  wiio  testified  that  the  testator  was,  for  many 
years  before  his  death,  incompetent  to  transact  ordinary 
business  or  to  make  a  will,  received  his  legacy  of  $1000, 
which  so  far  as  the  evidence  shows,  he  retained  at  the 
time  of  the  trial.     His  four  children,  who  were  also 
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legatees  to  the  extent  of  $1000  each,  are  represented  by 
him  as  their  guardian.  Answering  for  them,  he  admitted 
the  testamentary  incapacity  of  the  testator,  thereby 
surrendering  their  interests  for  the  benefit  of  himself 
and  his  brothers.  Under  these  circumstances  his  testi- 
mony should  be  considered  with  care,  and  wherever  it 
comes  in  conflict  with  acts  done  by  him  in  his  own  interest 
it  should,  so  far  as  possible,  receive  an  interpretation 
consistent  with  honesty  and  fair  dealing.  We  are  there- 
fore at  perfect  liberty  to  assume,  in  the  absence  of  any- 
thing in  his  testimony  directly  exhibiting  a  different  in- 
tention, that  he  does  not  intend  to  say  that  during  his 
business  transactions  with  his  brother  the  latter  was 
mentally  incompetent. 

Doctor  Block,  who  placed  the  testator  in  St.  Vin- 
cent's Hospital,  testified  for  appellant  that  when  he  was 
discharged  four  months  afterw^ard,  he  was  cured  of  that 
disease,  and  there  is  absolutely  no  evidence  to  the  con- 
trary. The  mention  of  epilepsy  in  connection  with  the 
execution  of  this  will  shows  no  purj^ose  other  than  the 
malign  influence  the  terrible  word  might  have  upon  the 
jury.  This  was  evidently  in  mind  in  the  preparation  of 
the  appellant's  instruction  number  seven,  to  which  we 
have  referred  in  the  third  paragraph,  in  which  it  was 
not  sought  to  submit  any  question  relating  to  epilepsy 
to  the  jury,  but  simply  to  conjure  by  the  magic  of  the 
name.  The  only  evidence  of  any  mental  disturbance 
from  the  time  of  his  discharge  from  St.  Vincent's  to  tho 
day  of  his  death  referred  solely  to  intermittent  parox- 
ysms incident  to  Bright 's  disease  of  the  kidneys,  from 
which  he  suffered  for  years  preceding  his  death.  These 
are  called  *  *  eleptif  orm "  in  the  testimony,  and  are  the 
result  of  uraemic  poisoning  incident  to  the  fatal  disease. 
While  the  testimony  shows  that  signs  of  terrible  and 
exhaustive  suffering  accompanied  these  paroxysms,  it 
is  all  to  the  effect  that  during  the  intervals  he  transacted 
his  business  and  lived  his  Social  life  among  liis  neighbors 
with  more  than  ordinary  intelligence  and  success.  We 
have  searched  it  with  care  and  have  failed  to  find  in  it 
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the  relation  of  any  incident  that  indicates  mental  de- 
terioration or  lack  of  careful  consideration  of  his  busi- 
ness acts  and  operations.  It  is  all  to  the  effect  that  he 
had  his  business  well  in  hand  and  managed  it  witJj  care, 
skill  and  success.  No  witness  has  related  any  foolish 
or  absurd  thing  that  he  ever  did. 

It  needs  no  argument  to  show  that  proof  that  one's 
mind  is  occasionally  weakened  by  suffering  or  disease,  is 
not  sufficient  to  avoid  an  act  done  while  that  condition 
does  not  exist.  As  we  said  in  Spencer  v.  Spencer,  221 
S.  W.  58 :  *^  Such  disability  must  be  shown  to  have  exist- 
ed at  the  very  time  of  executing  the  will.  Testimony  of 
the  condition  of  the  testator  at  other  times  is  only  ad- 
missible in  so  far  as  it  tends  to  prove  his  capacity  or 
incapacity  in  that  act.''  We  there  cited  many  authori- 
ties readily  accessible  to  any  who  desire  such  confinna- 
tion  of  so  plain  a  propositionr  The  evidence  is,  there- 
fore, insufficient  in  this  respect  to  disturb  the  verdict. 
The  testimony  of  Dr.  Huffaker,  one  of  the  plaintiff's 
witnesses  who  was  treating  both  the  testator  and  liis 
sick  wife  in  El  Paso  at  the  time  of  the  execution  of  the 
will,  strongly  confirms  this  statement.  He  states  the 
symptoms  of  the  testator  incident  to  Bright 's  disease 
from  which  he  was  suffering,  became  so  severe  that 
he  thought  it  his  duty  to  and  did  advise  him  to  make  his 
will  if  he  desired  to  dispose  of  his  property  in  that 
manner.  The  doctor  also  gave  him  the  name  of  Mr- 
Kemp,  a  member  of  a  leading  law  firm  in  that  city  whose 
professional  ability  is  not  questioned,  as  a  proper  person 
to  consult  about  it,  and  took  him  to  their  office  and  intro- 
duced him  with  the  information  that  he  desired  to 
make  a  will  to  provide  for  his  wife,  who  was  then  sick 
at  a  hospital  in  that  city.  The  subject  ^of  the  will  was 
then  discussed  between  the  testator  and  the  lawyer,  who 
undertook  the  work  of  rendering  his  professional  as- 
sistance in  the  matter  of  the  preparation  and  execution 
of  the  will.  It  took  a  week  to  prepare  the  instrument, 
during  which  there  were  a  number  of  interviews  and  dis- 
cussions of  the  various  questions  presented  and  altera- 
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tions  in  the  experimental  drafts,  and  when  it  was  finally 
completed,  both  the  lawyer  and  his  oflBce  stenographer, 
who  took  dictation  from  which  she  prepared  the  various 
drafts  made  from  time  to  time  in  the  progress  of  the 
work,  signed  it  as  witnesses.  The  date  was  evidently 
omitted  by  oversight.  Mr.  Kemp  testified  as  foUowfe: 
**Mr.  Piatt  impressed  me  as  a  man  who  was  very  con- 
scious of  what  he  wanted  to  do,  and  had  himself  thorough- 
ly in  hand,  on  that  point.  He  impressed  me  as  a  man 
who  knew  that  he  was  sick — said  he  knew  he  had  Bright 's 
disease — and  who  wanted  to  shape  up  his  afiiairs  so  that 
they  would  be  the  way  he  wanted  them  to  be.  He  dis- 
cussed— he  spoke  of  the  fact  that  Mrs.  Piatt  was  there  at 
the  Hospital  undergoing  all  operation;  I  think  she  was 
sitting  up  at  the  time,  or  better.  He  wanted  to  make 
provision  for  her." 

Mrs.  Beaty,  the  stenographer,  testified:  *'Mr.  Piatt 
gave  his  directions  to  Mr.  Kemp  about  the  will  very 
carefully,  knd  seemed  to  know  each  one  he  wanted  to 
leave  something  to  and  how  he  wanted  the  will  made — 
never  hesitated — and  it  took  only  a  short  while  to  take 
directions  from  him.  .  .  .  He  was  very  intelligent, 
and  there  was  nothing  wrong  with  his  mentality." 

There  is  no  evidence  in  the  record  tending  to  con- 
tradict any  of  these  statements.  During  this  time  his 
wife  was  sick  at  the  hospital  in  El  Paso,  suffering  from 
a  capital  surgical  operation,  and  there  is  no  suggestion 
that  at  this  or  any  other  time  she  exercised,  or  attempted 
to  exercise,  any  influence  over  her  husband  with  reference 
to  the  execution  of  the  will  other  than  that  inherent  in 
her  relation  as  wife  and  the  faithful  and  loving  per- 
formance of  her  duties  as  such.  Under  such  circum- 
stances the  law  will  imply  no  mental  weakness  from  his 
act. 

VI.  In  Spencer  v.  Spencer,  supra,  quoting  from 
Hahn  v.  Hammerstein,  272  Mo.  248,  1.  c.  259,  we  defined 
testamentary  capacity  as  follows:  ** First,  the  testator 
must  understand  the  ordinary  aflBairs  of  his  life ;  second. 
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he  must  know  both  the  nature  and  extent 
Testamentary  of  his  property  and  the  persons  who  are  the 
Comprehension  natural  objects  of  his  bounty;  third,  he 
of  Property.  .must  know  that  he  is  disposing  of  his  prop- 
erty in  the  manner  and  to  the  persons  men- 
tioned in  his  will.'^  While  this  rule  is  stated  by  this 
court  in  various  forms  in  many  cases  the  general  prin- 
ciple, in  its  application  to  the  facts  of  each  particular 
case,  runs  through  them  all.  The  only  suggestion  that 
the  mentality  of  the  testator  at  the  time  he  executed  this 
will  did  not  come  up  to  that  test,  lies  in  the  provision  of 
paragraph,  six  of  the  will  that  **my  said  wife  shall  not 
dispose  of  my  property  situated  in  Kansas  City,  Mis- 
souri, on  the  corner  of  Sixteenth  and  Genessee  Streets 
and  leased  to  White  and  Dreyfoss,  for  a  period  of  ten 
years  after  my  death ;  and  I  likewise  direct  that  my  wife 
shall  not  dispose  of  my  real  property  situated  in  Kansas 
City,  Missouri,  now  under  lease  to  the  Chesapeake  Bay 
Fish  and  Oyster  Company,  until  the  expiration  of  the 
lease  now  held  by  the  lessee  thereof."  The  argument 
seems  to  be  that  this  clause  shows  in  some  way  that  the 
testator  did  not  comprehend  the  extent  of  his  real  prop- 
erty devised,  because  his  interest  in  these  tw^o  tracts 
was  an  undivided  one  and  did  not  include  the  entire 
title.  The  words  devising  that  interest  were  amply  suf- 
ficient without  such  mention,  and  is  no  evidence  of  such 
failure  of  memory.  It  is  difficult  to  grasp  a  point  so 
ethereal,  but  it  requires  that  we  say  that  the  offending 
description  does  not  refer  to  the  land  .in  the  particular 
locations  pointed  out,  but  only  to  his  property,  what- 
ever it  might  be,  in  that  land.  So  far  as  the  limitation 
upon  its  title  is  concerned,  it  is  sufficient  to  say  that  it 
was  written  or  dictated  by  competent  counsel  who  was 
not  impressed  *by  the  insanity  which  might  lurk  in  its 
terms. 

VII.  It  has  been  wisely  held  by  this  court  that 
**a  man  may  be  capable  of  making  a  will,  and  yet  in- 
capable of  making  a  contract,  or  managing  his  estate." 
[Brinkman  v.  Rueggesiek,  71  Mo.  1,  c.  556.]    The  reasons 
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which  support  this  rule  are  so  clearly  applicable  to  the 
facts  of  this  case  that  a  brief  statement  showing  the 
analogy  will  not  be  out  of  place.  One  who  should,  like 
this  testator,  having  no  property  of  his  own,  at  an  age 
which  marks  the  dividing  line  between  boyhood  and  man- 
hood, marry  a  penniless  girl  still  younger  then  himself, 
would  naturally  be  ambitious  not  only  to  be. able  to  sup- 
port her  in  comfort,  but  also  to  accumulate  something  to 
leave  her  should  he  die  before  her,  and  her  love,  confi- 
dence and  assistance  during  twenty  years  of  married 
life  would  increase  his  anxiety  for  her  substantial  well- 
being  and  safety.  As  he  liquidates  his  speculative  ven- 
tures, absorbing  his  losses  and  adding  his  gains  to  their 
possessions,  it  is  natural  that  he  should  wait  for  the 
time  when  this  process  has  arrived  at  a  stage  in  which 
he  could  intelligently  make  ^  will  which  would  provide 
liberally  for  her  without  adding  to  her  burdens.  He 
knows  her  weakness  as  well  as  her  strength,  and  de- 
sires, as  did  this  man,  to  provide  a  safe  income  of  which 
she  will  be  powerless  to  strip  herself  by  gift.  Making  a 
will  is  usually  postponed  to  await  the  issue  of  the  strug- 
gle. 

Finally,  perhaps  at  midnight  while  lying  upon  a  bed 
of.  pain,  he  hears  the  White  Horse  impatiently  champ 
his  bit  and  stamp  the  road  before  his  gate  and  he  knows 
that  his  affiairs  have  ripened  and  must  be  gathered  now. 
The  law  stands  by  his  side  sympathetic  in  his  dilemma, 
with  a  few  simple  rules  for  the  accomplishment  of  his 
purpose.  He  makes  the  will  so  long  postponed  to  a 
more  auspicious  time,  girds  himself,  and  rides  forth 
confidently  into  the  unknown.  The  anxious  consideration 
of  years  has  culminated  in  its  act.  Is  it  for  us  to  say 
that  it  shall  serve  no  other  purpose  than  to  soothe  him 
into  fals^  security  at  his  departure?  It  infringes  no 
man's  right.  If  all  the  world  had  been  present  no  one 
would  have  had  an  interest  over  which  he  could  haggle 
or  contend.  The  transaction  was  between  the  testator 
and  his  own  soul.  As  said  in  Redfield  on  Wills,  and 
quoted  with  approval  in  the  Brinkman  case,  supra,  it 
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ficient  that  the  testator  understood  what  he  was 
,nd  knew  to  whom  he  was  giving  his  property, 
we  have  already  said  there  is  no  evidence  in  this 
the  contrary  of  this  proposition  in  whatever  form 
1  state  it.  The  judgment  of  the  circuit  court  is 
re  affirmed.    Ragland,  C,  concurs ;  Small,  C,  not 


IR  CURIAM : — The  foregoing  opinion  of  Brown, 
idopted  as  the  opinion  of  the  court.  All  of  the 
concur ;  Graves,  J.,  in  the  result. 
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ACCOUNTING. 

1.  «Land   in  Another   County:   Prayer  for   Compulsory   Conveyance. 

Where  plaintiff  brought  suit  to  set  aside  a  sale  under  a  deed  of 
trust  and  to  cancel  a  trustee's  deed  conveying  to  defendant  land  in 
the  county  in  which  the  suit  is  brought,  and  pending  the  suit,  with- 
out notice  of  lis  pendens,  defendant  conveyed  the  land,  receiving 
in  exchange  as  part  payment  land  in  another  county,  and  the  court 
adjudged  that,  under  such  circumstances,  the  plaintiff  is  entitled, 
by  a  suit  for  an  accounting,  to  recover  from  defendant  the  value  of 
the  land  so  conveyed  to  him  by  the  trustee,  the  said  defendant 
cannot  be  compelled,  in  the  suit  fof  an  accounting,  to  convey  the 
land  in  the  other  county  so  received  by  him  in  exchange,  for  the 
court  does  not  have  territorial  jurisdiction  to  compel  such  convey- 
ance; but  the  court  has  power,  under  the  prayer  for  general  relief, 
to  compel  defendant  to  account  to  plaintiff  for  the  value  of  such 
land  so  received  in  exchange  although  there  is  no  specific  prayer 
for  such  relief.    Marston  v.  Catterlin,  185. 

2.  Equity:  General  and  Specific  Prayer:  Prayer  for  Conveyance:  Judg- 
ment for  Accounting.  A  court  of  equity  may  grant  any  relief  con- 
sistent with  the  allegations  of  the  petition.  Where  the  petition 
contains  a  prayer  for  specific  relief  it  may  give  a  different  relief; 
under  a  prayer  for  general  relief  it  may,  instead  of  granting  a  specific 
prayer -to  compel  defendant  to  convey  certain  land  to  plaintiff,  com- 
pel defendant  to  account  for  its  value.     lb. 

3.  Limitations:  Pendente  Lite.  The^  Statute  of  Limitations  does  not 
run  while  a  suit  involving  the  subject-matter  is  pending.  Where 
plaintiff  filed  suit  in  1903  asking  that  a  certain  deed  be  cancelled, 
for  an  accounting  for  rents  and  profits,  and  for  ^general  relief,  and 
on  appeal  the  judgment  for  defendant  was  reversed  and  the  cause 
remanded,  and  therafter  in  1912  plaintiff  filed  an  amended  petition, 
alleging  that  pending  the  suit  defendant  had  conveyed  the  land  and 
asking  for  an  accounting  and  for  general  relief,  and  on  an  appeal 
the  judgment  adjudging  that  plaintiff  was  not  entitled  to  the  pro- 
ceeds of  the  sale  was  reversed  and  the  cause  remanded  with  direc- 
tions to  proceed  with  a  new  trial  on  the  question  of  accounting, 
either  party  to  amend  his  pleadings  so  as  to  draw  the  issue  upon 
that  question  more  clearly,  a  second  amended  petition  filed  in 
1917,  stating  the  items  of  the  account,  was  not  barred  by  the  five- 
year  Statute  of  Limitations,  for  it  did  not  declare  on  a  new  or 
different  cause  of  action,  and  the  suit  had  been  pending  at  all  times 
since  1903.     lb. 

4.   : :  Directions  of  Appellate  Court.    Where  the  Supreme 

Court  remands  a  cause  with  express  directions  to  the  trial  court 
to  proceed  with  a  new  trial  on  the  question  of  an  accounting  be- 
tween the  parties,  that  direction  becomes  the  law  of  the  esse,  and 
it  is  the  duty  of  the  trial  court  to  take  the  accounting,  and  not  to 
adjudge  that  an  amended  petition,  which  states  no  new  or  different 
cause  of  action,  is  barreu  by  limitations.    lb. 

290  Mo.]  (715) 

Digitized  by  CjOOQ  IC 


716  INDEX.  [290  Mo. 

ACTIONS. 

1.  Quo  Warranto;  Attorney-General:  Public  Interest.  The  Attorney- 
General,  without  leave,  has  the  right,  at  any  time,  to  file  in  the 
Supreme  Court  an  information  in  the  nature  of  a  quo  zvarranto  in 
any  matter  in  which  the  public  interest  is  involved,  and  by  public 
interest  is  meant  an  interest  in  which  a  class  or  community  have 
a  pecuniary  interest  and  by  \vhich  their  rights  or  liabilities,  as  a 
class  or  community,  are  affected.  State  ex  inf.  McAllister  v.  Al- 
bany Drain.  Dist.,  33. 

-:  Drainage  District:  Extension  of  Boundaries. 


A  quo  warranto  proceeding  to  test  the  validity  of  the  judgment  of 
a  circuit  court  extending  the  boundary  lines  of  a  legally  organized 
drainage  district  so  as  to  add  thereto  other  large  tracts  of  land, 
instituted  by  the  Attorney-General  at  the  relation  of  the  owners  of 
the  lands  so  added,  in  which  it  is  alleged  in  the  information  that 
the  statute  did  not  empower  the  circuit  court  to  render  the  judg- 
ment and  that  the  district  is  unlawfully  usurping  and  improperly 
exercising  corporate  franchises  over  said  lands,  cannot  be  main- 
tained, since  the  matters  involved  are .  mainly^  if  not  altogether, 
private,  and  the  public,  neither  in  fact  nor  upon  any  substantial 
theory,  has  any  interest  in  the  controversy.     lb. 

3.  Quo  Warranto:  How  Far  a  Remedy.  The  writ  of  quo  warranto 
is  usually  employed  for  trying  the  title  to  a  corporate  franchise 
or  to  a  corporate  or  public  office;  it  is  not  primarily  an  action 
in  the  interest  of  an  individual,  but  is  intended  to  protect  the 
public  generally  against  the  unlawful  usurpation  of  franchises  or 
offices;  and  is  not  in  any  sense  a  writ  of  correction  or  review. 
State  ex  inf.  McAllister  v.  Norborne  Drain.  Dist.  Co.,  91. 

4.  Interference  \yith  Lawful  Business:  Cause  of  Action:  Demurrer. 

The  petition  in  an  action  on  the  case,  charging  defendant  with 
maliciously  interfering  with  plaintiff's  lawful  occupation,  is  set  out 
in  full  in  the  opinion,  and  is  held  to  state  a  cause  of  action,  and 
the  trial  court  erred  in  sustaining  a  general  demurrer  thereto. 
Stewart  Land  Co.  v.  Perkins,  194. 

5.  — -^ — '  -^ '-  Time  and  Place.    A  motion  to  make  more  definite 

and  certain,  rather  than  a  general  demurrer,  is  the  proper  method 
to  reach  a  petition  which  it  is  contended  does  not  sufficiently  charge 
the  time  or  place  of  the  performance  of  the  unlawful  acts  of 
maliciously  interfering  with  plaintiff's   lawful   occupation.     lb. 


6- •  •   Sufficient   Allegations.     A   petition   which   clearly 

charges  that  plaintiff  was  engaged  in  the  transaction  of  a  lawful 
business  and  that  while  so  engaged  defendant,  without  cause  or 
excuse  and  actuated  alone  by  malice,  conspired  with  other  un- 
known persons  to  interfere  with  and  destroy  plaintiff's  business, 
to  his  damage  in  the  sum  of  thirty  thousand  dollars,  states  a  cause 
of  action.  If  plaintiff  was  engaged  in  a  lawful  business  it  was 
an  actionable  wrong  for  defendant,  without  lawful  excuse,  to  form 
a  conspiracy  to  injure  him  in  that  business,  and  then  to  carry  out 
the  purpose  of  the  conspiracy.     lb. 

7-  - — rr'  — -— :  Two  Basic  Propositions.  An  unlawful  conspiracy 
to  injure  plaintiff^s  business,  carried  out,  will  sustain  an  action  on 
the  case,  and  a  lawful  combination  which  seeks  to  effectuate  its 
lawful  purpose  in  an  unlawful  manner  to  the  injurv  of  plaintiff 
will  sustain  an  action,  if  damages  accrue  to  him     lb     ' 
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8^  :  :  Malice  Unaccompanied  by  Unlawful  Acts.      The 

conspiracy  of  defendant  to  injure  defendant's  lawful  business  being 
wrongful,  any  wrongful  act  in  pursuance  thereof  would  be  wrong- 
ful, and  if  damages  result  an  action  will  lie,  and  in  such  case  it 
cannot  be  held  that  the  gravamen  of  the  charge  is  malice  unac- 
companied by  unlawful  acts.     lb. 

9    :  :   Force  and   Intimidation.     If    the   petition    clearly 

charges  an  unlawful  and  wrongful  conspiracy  to  injure  a  la>yful 
business,  it  is  not  necessary  that  it  allege  that  force  and  intimida- 
tion were  employed.*   lb. 

10.  Railroad:  Suit  Against  Director  General:  Disniissal.  An  action 
brought  against  a  railroad  company-  and  the  Director  General  of 
Railroads  is  not  to  be  dismissed  against  the  company,  after  the 
Government  has  ceased  to  operate  the  railroad.  The  Act  of  Con- 
gress authorizing  the  President  to  take  charge  of  railroads  in  war- 
time, authorized  actions  to  be  brought  against  carriers  and  pro- 
hibits the  carrier  from  making  the  defense  that  it  is  an  instru- 
mentality or  agency  of  the  Federal  Government.  State  ex  rel. 
Railroad  v.  Pub.  Serv.  Comm.,  389. 

ADMINISTRATION. 

1.  Widow's  Election:  Filed  Before  Letters  of  Administration.  The 
right  of  a  childless  widow  to  elect  to  take  a  half  interest  in  her 
deceased  husband's  property  is  not  suspended  until  the  granting 
of  letters  of  administration  upon  his  estate,  her  election  may  be 
filed  in  the  Recorder's  office  before  the  issuance  of  such  letters. 
Landis  v.  Hawkins,  163. 

2.  :  — :  Erroneous  Indorsement.     The  widow's  declaration 

to  elect  to  take  an  absolute  interest  in  her  husband's  estate  in 
lieu  of  common-law  dower  is  filed  when  it  is  lodged  in  the  office 
of  the  clerk  of  the  probate  court  with  the  intention  that  it  shall 
become  operative  as  an  election  under  the  statute;  and  the  fact 
that  the  clerk,  on  discovering  that  it  had  not  been  marked  filed  on 
that  date,  indorses  on  it  a  wrong  filing  date,  does  not  preclude  her 
or  her  subsequent  grantee  from  showing  the  true  date  of  filing. 
And  the  probate  judge,  on  discovering  the  error  in  the  indorsement, 

-   has  the  right  to  correct  it,  by  making  a  proper  order,  so  that  it 
will  speak  the  truth.     lb. 

AMENDMENT  OF  1908  TO  CONSTITUTION.  See  Constitutional 
Law,  11  to  22. 

APPEALS. 

1.  Appellate  Jurisdiction:  Title  to  Office:  School  Director.  The  office 
of  school  director  is  an  office  in  this  State,  and  under  the  Consti- 
tution (Sec.  12,  Art.  6)  the  Supreme  Court  has  exclusive  jurisdiction 
of  an  appeal  from  a  judgment  of  the  circuit  court  in  quo  zvarranto 
brought  to  oust  school  directors.  State  ex  inf.  West  v.  School  Dist., 
134. 

2.  Arbitration:  Motion  to  Confirm  Award:  From  Order  Striking  Out. 

A  plaiptiflF  which  files  a  motion  in  the  circuit  court  to  confirm  the 
award  of  an  arbitrator,  is  not  entitled  to  an  appeal  from  an  order 
sustaining  defendant's  motion  to  strike  said  motion  from  the  files. 
The  ruling  is  not  a  final  disposition  of  the  case,  nor  does  it  come 
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within  the  class  of  interlocutory  orders  from  which  appeals  are  au- 
thorized under  the  general  statute  (Sec.  1469,  R.  S.  1919)  or  the 
chapter  on  Arbitration  (Chap.  3,  R.  S.  1919).  Mo.  Bridge  &  Iron 
Co.  V.  Pac.  Lime  &  Gypsum  Co..  170. 

3.  Writ  of  Error:  Arbitration:  Order  Sustaining  Motion  to  Vacate 
Award.  A  writ  of  error  will  not  lie  to  review  an  order  striking 
from  the  files  a  motion  by  defendant  to  vacate  an  a-  bitration  award. 
The  statute  (Sec.  616,  R.  S.  1919)  authorizes  an  appeal  or  writ 
of  error  from  an  order  vacating  an  award,  but  it  does  not  authorize 
either  from  an  order  overruling  a  motion  to  vacate;  and  such 
order  is  neither  a  final  judgment  nor  such  an  interlocutory  order 
as  will  authorize  an  appeal  therefrom   under  the  general   statute 

^  (Sec.  1469,  R.  S.  1919).     lb; 

4.  No  Brief  or  Assignments.  On  an  appeal  from  a  judgment  in  a 
felony  case,  where  no  brief  is  filed,  no  assignment  of  errors  is 
made,  and  no  motion  in  arrest  of  judgment,  was  filed  below,  the 
Supreme  Court  looks  to  the  motion  for  a  new  trial  alone  to 
determine  whether  error  sufficient  to  warrant  reversal  occurred 
at  the  trial.    State  v.  Ellis,  219. 

5.  Motion  for  New  Trial:  General  Assignments.  An  examination  of 
the  entire  transcript  disclosing  no  error  actually  committed  by 
the  trial  court,  the  judgment  adjudging  defendant  guilty  of  murder 
in  the  second  degree  is  affirmed;  but  DAVID  E.  BLAIR,  J.,  and 
HIGBEE,  P.  J.,  do  not  concur  with  that  part  of  the  opinion  an- 
nouncing that  a  general  assignment  in  the  motion  for  a  new  trial 
that  the  verdict  was  the  result  of  passion  and  prejudice  on  the 
part  of  the  jury  and  that  error  was  committed  in  the  admission 
and  exclusion  of  testimony  is  insufficient,  but  express  themselves 
as  not  satisfied  with  rulings  heretofore  announced  attempting  to 
distinguish  between  such  assignments  in  criminal  and  civil  cases.   lb 

6.  Withdrawal  of  Jury:  No  Exception.  A'  complaint  on  appeal  can- 
not be  based  on  the  refusal  of  the  trial  court  to  withdraw  the  jury 
pending  a  decision  upon  the  competency  of  certain  testimony,  if 
there  was  no  ruling  on  the  request  and  no  exception  was  saved  by 
appellant.    lb. 

7.  Appellate  Practice:  Searching  Record.  It  is  not  the  province  of  an 
appellate  court  to  search  the  record  for  support  of  a  general  as- 
signment that  the  trial  court  erred  in  admitting  in  evidence  state- 
ments of  deceased  parents  that  plaintiflF  in  the  partition  suit  was 
their  child,  but  it  is  the  duty  of  appellant's  counsel  to  state  in 
their  assignments  of  errors  and  under  their  points  and  authorities 
the  specific  matters  complained  of  and  to  designate  where  in 
the  record  the  rulings  are  to  be  found.    Nevins  v.  Gilliland,  293. 

8.  Partition:  Child  of  Intestate:  Finding  of  Trial  Court.  A  partition 
suit  is  an  action  at  law,  and  when  tried  to  the  court  without  a 
jury  and  without  instructions,  a  finding  that  plaintiff  was  a  child 
of  intestate,  if  supported  by  substantial  evidence,  will  not  be  dis- 
turbed on  appeal,  unless  error  in  the  admission  or  exclusion  of 
evidence  was  committed.  Not  only  so,  but  where  all  the  substantial 
evidence  in  the  case  is  to  the  effect  that  plaintiflF  was  a  cfiild  of  in- 
testate, and  was  so  recognized  by  him,  and  the  evidence  to  that 
cflFect  IS  positive,  the  judgment  would  have  to  be  reversed  on  appeal 
if  the  finding  had  been  to  the  contrary.     lb. 
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9.  I  ;  Action  at  Law:  Appellate  Practice.    If  no  equitable  features 

are  alleged  in  a  partition  suit,  either  in  the  petition  or  answer,  and 
no  equitable  relief  is  prayed,  the  issues  are  strictly  legal,  and 
the  decision  on  the  facts  of  the  court  sitting  as  a  jury  is  binding 
on  the  appellate  court  and  the  evidence  cannot  be  considered 
de  novo  on  appeal.    Sawyer  v.  French,  374. 

10.  Appellate  Practice:  Law  Case:  Findings  of  Court:  Contrary  to  Evi- 
dence. Where  the  trial  court  in  an  action  at  law  to  try  title,  upon 
motion  of  defendant  made  a  finding  of  facts,  to  the  effect  that  there 
was  no  adverse  possession  by  defendant  or  those  under  whom  he 
claims,  and  that  finding  does  not  discredit  the  witnesses,  •but 
overlooks  written  documents  and  the  force  of  its  own  findings, 
the  judgment  will  be  reversed,  as  not  sustained  by  the  evidence. 
Rust  V.  West,  433. 

11.  Dismissal:  Refusal  of  Peremptory  Instruction:  Appellant's  Failure 
to  Preserve  Evidence:  Waiver.  At  the  close  of  the  trial  defendant 
asked  a  peremptory  instruction  directing  the  jury  to  return  a  verdict  up- 
holding the  will  in  contest.  Said  instruction  being  refused,  the 
case  went  to  the  jury  upon  other  instructions  on  the  merits,  and 
the  verdict  was  for  defendant,  the  proponent.  Thereupon  plaintiff, 
the  contestant,  appealed,  and  filed  a  bill  of  exceptions,  but  does  not 
abstract  the  evidence,  but  only  states  that  there  was  evidence  offered 
by  both  sides  tending  to  support  their  respective  contentions,  but 
does  reproduce  the  preemptory  instruction  and  the  other  instruc- 
tions asked,  given  and  refused.  In  that  state  of  the  record  re- 
spondent, under  Rule  11,  files  an  additional  abstract,  in  which  is 
set  forth  in  narrative  form  the  entire  evidence  contained  in  the 
bill  of  exceptions,  and  also  a  motion  to  dismiss  plaintiff's  appeal 
because  of  his  failure  to  abstract  the  evidence  in  compliance  with 
Rule  6.  Held,  that,  had  respondent  stood  upon  her  right,  her 
motion  to  dismiss,  especially  in  view  of  Rule  13,  would  require 
serious  consideration;  but  having  preferred  to  take  advantage  of  her 
right  under  Rule  11  to  prepare,  serve  and  file  an  additional  abstract 
supplyinr:  the  very  omission  complained  of,  she  has  waived  her 
right  to  have  the  appeal  dismissed,  and  the  evidence  so  supplied 
will  be  considered  in  connection  with  the  instructions  and  the  other 
assignments.     Piatt  v.  Piatt,  686. 

«2.  Continuance:  No  Assignment  of  Error  in  Motion  for  New  Trial: 
Made  and  Denied  in  Another  Division.  Where  plaintiff's  applica- 
tion for  a  continuance,  based  on  the  absence  of  a  material  witness, 
was  filed  when  the  cause  was  called  in  the  assignment  division  of 
the  court  and  was  heard  and  overruled  and  a  bill  of  exceptions  was 
filed  in  that  division,  and  thereupon  the  cause  as  assigned  to  an- 
other division  and  the  trial  was  begun  by  agreement  during  the 
same  term,  a  failure  to  mention  in  the  motion  for  a  new  trial,  filed 
in  the  trial  division  after  verdict  and  judgment,  the  alleged  error 
in  denying  the  continuance,  precludes  a  consideration  of  it  on 
appeal.  Although  the  order  denying  the  application  was  made  in 
another  division  of  the  same  court,  it  did  not  become  a  part  of 
the  record  proper,  but  continued  to  remain  a  matter  of  exception, 
and  the  alleged  error  in  denying  the  application,  in  order  to  be  re- 
viewed on  appeal,  should  have  been  made  a  ground  of  the  motion 
for  a  new  trial.     lb. 

ARBITRATION. 

1.    Res  Ad  judicata:  Sufficient  Petition.     A  former  ruling  that  allega- 
tions in  a  petition  in  the  nature  of  a  bill  in  equity  were  sufficient  to 
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question  the  correctness  of  the  arbitrator's  award,  is  not  deter- 
minative of  the  issues  'whether  the  trial  court  subsequently  erred 
in  striking  from  the  files  a  motion  filed  by  plaintiff  to  confirm  the 
arbitrator's  award,  or  whether  it  erred  in  overruling  defendants' 
motion  to  stay  proceedings  or  their,  motion  subsequently  filed  to 
vacate  said  award.  Mo.  Bridge  &  Iron  Co.  v.  Pac.  Lime  &  Gypsum 
Co.,  170. 

2.  Pendency  of  Another  Action:  Demurrer:  Motion  to  Vacate  Award: 
Motion  to  Strike  from  Files.    The  pendency  of  another  action  be- 

,tween  the  same  parties  and  involving  the  same  issue  h  not  suffi- 
cient to  sustain  a  ruling  striking  out  a  motion  to  vacate  the  award 
of  the  arbitrator,  unless  the  pendency  of  such  othe  action  is 
made  manifest  by  the  face  of  the  motion.  A  demurrer  strikes  onl. 
at  the  face  of  a  pleading  the  sufficiency  of  which  it  assails;  and 
if  the  motion  to  \acate  the  award  of  an  arbitrator  makes  no  refer- 
ence to  the  pendency  of  another  suit,  a  motion  to  strike  it  out  on 
that  account  ia  futile  as  a  demurrer  and  cannot  be  sustained.     lb. 

3.  Appeal:  Motion  to  Confirm  Award:   From  Order   Striking   Out. 

A  plaintiff  which  files  a  motion  in  the  circuit  court  to  confirm 
the  award  of  an  arbitrator,  is  not  entitled  to  an  appeal  from  an 
order  sustaining  defendant's  motion  to  strike  said  motion  from 
the  files.  The  ruling  is  not  a  final  disposition  of  the  case,  nor' 
does  it  come  within  the  class  of  interlocutory  orders  from  which 
appeals  are  authorized  under  the  general  statute  (Sec.  1469.  R.  S. 
1919)  or  the  chapter  on  Arbitration  (Chap.  3,  R.  S.  1919).    lb. 

4.  Writ  of  Error:  Order  Sustaining   Motion  to  Vacate  Award.     A 

writ  of  error  will  not  lie  to  review  an  order  striking  from  the  files 
a  motion  by  defendant  to  vacate  an  arbitration  award.  The  statute 
(Sec.  616,  R.  S.  1919)  authorizes  an  appeal  or  wTit  of  errot  from 
an  order  vacating  an  award,  but  it  does  not  authorize  either  from 
an  order  overruling  a  motion  to  vacate;  and  such  order  is  neither 
a  final  judgment  nor  such  an  interlocutory  order  as  will  authorize 
an  appeal  therefrom  under  the  general  statute  (Sec  1469,  R.  S. 
1919).     lb. 

ARGUMENT  TO  JURY.    See  Attorneys. 

ARSON. 

Ownership  of  Public  Building:  Indictment  and  proof.  The  statute  does 
not  require  an  allegation  of  ownership  where  the  building  burned 
is  a  public  one,  and  particularly  where  it  is  alleged  that  it  was  being 
used  for  a  public  use.  An  allegation  in  the  information  that  the 
building  burned  by  defendant  was  the  property  of  a  certain  public 
school  district,  except  to  explicitly  define  its  location  in  the  county 
named,  is  surplusage,  and  proof  to  sustain  it  is  not  necessary.  State 
V.  Henson,  238. 

ATTORNEYS. 

Argument  to  Jury:  Preservation  for  Review.  To  attach  to  the  motion 
for  a  new  rial  excerpts  from  the  argument  to  the  jury  made  by 
the  attorney  for  the  State,  no  part  of  which  is  incorporated  in  the 
bill  of  exceptions,  is  not  sufficient  to  preserve  them  for  review 
on  appeal.  Nor  is  there  any  basis  to  complain  of  such  argument  on 
appeal  if  no  exceptions  to  them  were  saved  in  the  trial  court. 
State  V.  Ellis.  219. 
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AUTOMOBILE  "and  PEDESTRIAN.    See  NcgUgcnce,  84  to  89. 
BREACH  OF  CONTRACTS— DAMAGES.     See  Contracts. 
CERTIORARI. 

1.  Return  in  Two  Days.  Certiorari  is  a  remedial  writ,  and  at  the 
instance  of  a  private  party  may  issue  only  at  the  sound  discretion 
of  the  court,  but  when   issued  the   court  may  fix  such   date   for 

•  answer  and  return  as  it  deems  proper,  and  there  may  be  circum- 
stances requiring  an  immediate  return.  But  a  writ  directed  to 
the  State  Board  of  Equalization  commanding  it  to  certify  up  its 
records  altering  the*  valuation  of  real  estate  in  the  City  of  St. 
Louis  for  a  certain  year,  within  two  days,  designates  an  unrea- 
sonably short  time;  but  where  the  return  is  made  and  the  board 
suflFered  no  injury  on  account  of  the  shortness  of  the  time,  its 
motion  that  the  writ  be  quashed  on  the  ground  that  the  court  was 
without  authority  to  require  so  quick  a  return  and  abused  its 
process  should  be  overruled.  State  ex  rel.  Plummer  v.  Gardner, 
143. 

2.  To  Court  of  Ai>peals:  No  Previous  Ruling:  Errors.     It  is  not  the 

province  of  the  Supreme  Court  upon  certiorari  to  the  Court  of 
Appeals,  based  upon  conflict  of  decisions,  to  determine  whether  the 
Court  of  Appeals  erred  in  its  application  of  rules  of  law  to  the  facts 
stated  in  its  opinion,  but  only  whether  upon  those  facts  it  announced 
conclusions  of  law  contrary  to  the  last  previous  ruling  of  the  Su- 
preme Court  upon  the  same  or  a  similar  state  of  facts.  State  ex 
rel.  Ins.  Co.  v.  Reynolds,  362. 

3.  — :  Proximate  Cause:  Injury  From  Explosion:  Leakage.    The 

defendant  insurance  companv  brought  action  on  an  insurance 
policy  which  insured  plaintiff's  stock  in  trade  against  all  direct 
loss  or  damage  by  sprinkler  leakage  except  that  the  company  should 
not  be  liable  for  (a)  "loss  bv  fire,  however  caused,"  or  (b)  "for 
loss  resulting  from  leakage  of  water,  if  such  leakage  is  caused  di- 
rectly or  indirectly  by  fire."  or  (c)  "for  loss  caused  by  lightning, 
cyclone  or  explosion."  The  steel  top  of  the  hot  well,  connected 
with  the  boiler  by  a  pipe,  was  blown  off  by  an  explosion,  and  in 
its  course  upward  broke  one  of  the  water  pipes  af  the  sprinkler 
svstem,  which  immediately  started  the  flow  of  water,  resulting  in 
the  damage  to  plaintiff's  property.^  The  Court  of  Appeals  held 
that  the  company  did  not  exempt- itself  from  loss  oy  leakage  by 
the  clause  which  exempted  it  from  "loss  caused  by  explosion," 
that  the  word  "explosion"  did  not  relate  back  to  the  word  "leak- 
age," and  that  the  explosion  did  not  relieve  the  company  from  the 
payment  of  damages  for  the  loss  caused  by  the  leakage.  Heid, 
upon  certiorari,  that  said  ruling  does  not  contravene  any  prior 
decision  of  the  Supreme  Court,  for  the  Supreme  Court  has  not  de- 
clared the  law  on  a  similar  state  of  facts.     lb. 

4.  — :  Constitutional  Questions.     On    certiorari   to    the    Court    of 
.  Appeals,  based  upon  conflict  of  decisions,  the  Supreme  Court  will 

not  extend  its  inquiry  beyond  the  opinion  and  any  pleading,  in- 
struction or  written  instrument  referred  to  therein;  and  an  assign- 
ment that  "the  effect  of  the  decision  of  the  Court  of  Appeals  is 
to  deprive  relator  of  its  property  without  due  process  of  law,  and 
to  deny  it  the  equal  protection  of  the  law,"  contrary  to  certain  sec- 
tions of  the  State  and  Federal  constitutions,  presents  mere  abstract 
propositions,  suggestive  of  an  appeal  or  writ  of  error  rather  than 

290  Mo.— 46 


Digitized  by 


Google 


722  INDEX.  [290  Mo. 

CERTIORARI— Continued. 

a  writ  of  certiorari,  and  will  not  be  considered  where  the  opinion 
of  the  Court  of  Appeals  does  not  disclose  that  such  constitutional 
question  was  presented  or  involved.  State  ex  rel.  Ins.  Co.  v.  Reynolds, 
362. 

5.  To  Court  of  Appeals:  Conflict  With  Other  Decisions  of  Courts 
of  Appeals.  In  a  certiorari  to  a  court  of  appeals,  based  on  a  con- 
flict of  its  opinion  with  previous  controlling  decisions  of  the 
Supreme  Court,  any  alleged  conflict  between  said  opinion  and  other 
decisions  of  courts  of  appeals  will  be  disregarded.     State  ex  rel. 

3fann  v.  Trimble,  661. 

6.  Malicious  Prosecution:  Instruction:  Mandatory  Direction  for  Puni- 
tive Damages*  In  an  action  for  damages  for  malicious  prosecution, 
an  instruction  telling  the  jury  that  "if  you  should  find  the  issues 
for  the  plaintiff  you  may  take  into  consideration  in  estimating  his 
damages  and  award  him  such  sum  as  will  compensate  him  for  men- 
tal anxiety,  .  .  .  together  with  such  sum  as  you  may,  from 
the  evidence,  believe  the  defendant  should  be  punished  with," 
was  not  a  mandatory  direction  to  award  punitive  damages,  and  the 
opinion  of  the  Court  of  Appeals  approving  said  instruction  u^as 
not  therefore  in  conflict  with  the  decision  in  Nicholson  v.  Rogers, 
121  Mo.  1.  c.  141,  in  which  the  question  of  actual  or  express  malice 
"was  not  present.    Ibl 

-:  Dismissal  of  Information:  Persuasive  Evidence  of 


Lack  of  Probable  Cause.  In  an  action  for  damages  for  malicious 
prosecution,  where  the  plaintiff  had  been  arrested  for  petit  larceny 
at  the  instigation  of  defendant  and  the  case  subsequently  dismissed, 
an  instruction  telling  the  jury,  among  other  things,  that  "the  issue 
is  whether  from  the  facts  and  circumstances  given  in  evidence 
the  defendant  acted  naliciously  and  "without  probable  cause,  and 
on  this  issue  you  are  further  instructed  that  the  discharge  of  the 
plaintiff  or  the  dismissal  of  the  information  by  the  prosecuting 
attorney  is  evidence  that  the  prosecution  was  without  probable 
cause,  but  not  conclusive  of  the  fact,"  is  not  in  conflict  with  Smith 
V.  Burrus,  106  Mo.  1.  c.  99,  for  'the  reason  that  the  dismissal  of 
the  suit  there  involved  was  a  civil  action  for  slander,  and  upon 
certiorari  the  Supreme  Court  is  only  concerned  with  whether  the 
Court  of  Appeals,  upon  the  facts  stated  in  its  opinion,  announced 
some  conclusion  of  law  contrary  to  the  last  previous  ruling  of  the 
Supreme  Court  upon  the  same  or  a  similar  state  of  facts.  But 
however  the  doctrine  was  announced  in  the  said  case  of  Smith 
v.  Burrus,  the  opinion  of  the  Court  of  Appeals  approving  said  in- 
struction was  not  contrary  to  the  last  previous  ruling  of  the  Su- 
preme Court,  for  it  was  held  in  the  recent  case  of  Hanser  v.  Bieber, 
271  Mp.  326,  that  the  acquittal  of  a  plaintiff  in  the  criminal  prosecu- 
tion constituted  "persuasive  evidence  of  a  want  of  probable  cause." 
and  if  an  acquittal  is  such,  a  dismissal  of  a  criminal  information 
is  more  so.    lb. 


:  :  Definition  of  Probable  Cause:  Cautious  Person: 

Cured  by  Others.  In  an  action  for  damages  for  malicious  prosecu- 
tion an  instruction  telling  the  jury  that  "by  probable  cause  is 
meant  a  reasonable  ground  of  suspicion  supported  by  circumstances 
sufficiently  strong  in  themselves  to  warrant  a  cauti-us  man  in  his 
belief  that  the  accused  is  guilty  of  the  offense  of  whfch  he  is 
charged"  is  not  a  wrongful  definition  of  probable  cause,  and  is  not 
in  conflict  with  Boeger  v.  Langenberg,  97  Mo.  1.  c.  396,  but  if  it 
were  its  counterpart  was  approved  in  the  later  case  of  Fugate  v. 
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Miller,  109  Mo.  1.  c.  L85,  290,  and  therefore  the  Court  of  Appeals 
did  i.ot  contravene  the  rule  in  approving  it.  The  use  of  the  vord 
.  "cautious**  instead  of  "reasonable  and  cautious"  was  not  a  sub- 
stantial or  material  difference,  but  even  if  said  qualification  of  the 
word  "cautious"  was  necessary  it  was  supplied,  as  ruled  by  the 
Court  of  Appeals,  by  an  instruction  asked  by  defendant  which  de- 
fined probable  cause  sfs  such  circumstances  as  would  induce  such 
-belief  in  the  mind  of  art  "ordinarily  reasonable  and  cautious  per- 
son," etc.    lb. 

9.   :   Larceny:   Replevin   as    Evidence:   No   Exception.     In   an 

action  for  damages  f^^r  malicious  prdSecution,  where  the  plaintiff 
had  in  a  replevin  suit  recovered  the  property  which  he  was  chc^rgcd 
in  the  criminal  information  with  having  stolen,  wherein  the  petition 
was  filed  after  the  issuance  of  said  information,  a  statement  in  its 
opinion  by  the  Court  of  Appeals  that  no  exception  was  saved  to 
the  ruling  of  the  trial  court  admitting  in  evidence  the  judgment  in 
the  replevin  suit,  precludes  a  consideration  on  certiorari  of  the 
question  whether  said  ruling  was  error,  and  also  precludes  a  con- 
sideration of  the  further  question  whether  said  opinion  was  in 
conflict  with  certain  prior  decisions  of  the  Supreme  Court  in  which 
relator  contends  it  was  decided  that  such  judgment  was  not  ad- 
missible,    lb. 

CHILD  IN  STREET.    See  NegUgencc,  84  to  39. 

CHILDREN. 

Adulterine  Bastard:  Recognized  by  Father.  The  evidence  shows  that 
plaintiff  was  an  adulterine  bastard;  that  she  was  the  child  of  intes- 
tate, conceived  and  born  while  her  mother  was  the  wife  of  another 
man ;  that  the  mother  was  afterwards  divorced  from  her  then  hus- 
band, and  she  and  intestate  married,  and  both  recognized  plaintiff 
as  his  child  to  the  time  of  their  respective  deaths,  and  she  was  so 
recognized  by  the  community  in  which  they  resided.  Held,  that 
under  the  statute  (Sec.  312,  R.  S.  1919),  plaintiff  was  a  "legitimated' 
child  of  intestate,  and  was  entitled  to  share  equally  with  his  other 
children  in  his  estate.    Nevins  v.  Gilliland,  293. 

CITIES. 

County:  St.  Louis.  The  City  of  St.  Louis  is  a  legal  subdivisioi^of  the 
State,  and  as  such  has  been  and  should  be  treated  for  all  g6vern- 
mental  purposes  as  a  county.  State  ex  rel.  Plummer  v.  Gardner, 
143. 

CONFIDENTIAL  RELATION.    See  Conveyances,  3  to  5. 

CONFLICT  IN  DECISIONS.    See  Certiorari. 

CONSPIRACY. 

Murder.  A  conspiracy  to  commit  murder  may  be  inferred  from  the 
facts  and  circumstances  in  evidence.  If  the  facts  and  circumstances 
are  sufficient  to  authorize  the  inference  that  defendant  and  his 
companion  acted  in  pursuance  to  a  common  purpose  to  commit 
murder,  a  verdict  of  guilty  will  be  upheld,  although  the  companion 
did  the  actual  shooting.    State  v.  Ellis,  219. 
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CONSPIRACY  TO  INJURE  ANOTHER'S  BUSINESS.     Sec  Ac- 
tions, 4  to  9. 

CONSTITUTIONAL  LAW.  ^ 

1.  Taxation:  Secured  Debts:  Property:  Valuation.  The  Secured  Debts 
Tax  Act  of  1917,  Laws  1917,  page  539,  by  its  own  words  and 
in  many  phrases,  classifies  the  securities  by  it  defined  for  purposes 
of  taxation,  as  property,  and  creates  of  them  "a  separate  and  dis- 
tinct class  of  property  for  purposes  of  taxation;"  and  it  ignores 
actual  value  altogether,  and  upon  a^basis  of  face  value  fixei  a  tax 
out  of  all  proportion  to  the  taxes  levied  and  collected  upon  other 
property,  both  personal  ^and  real.  It  is,  therefore,  invalid,  and 
violative  of  that  clause  of  the  Constitution  which  declares  that 
**all  property  subject  to  taxation  shall  be  taxed  in  proportion  to  its 
value."     State  ex  rel.  Tompkins  v.  Shipman,  65. 

2.   :  :  :  Classes:  Uniformity.     That  clause  of  the 

Constitution  which  requires  uniformity  of  taxation  "upon  the 
same  class  of  subjects"  (Sec.  3,  Art.  10)  is  no  authority  for  a 
subdivision  of  property  into  different  classes  and  for  the  fixing  of 
different  rates  of  taxes  on  the  different  classes.  That  section 
deals  with  subjects  of  taxation,  and  not  any  particular  subject; 
its  purpose  was  to  secure  uniformity  of  taxation,  whatever  be  the 
subject  of  taxation.  The  Constitution  creates  only  two  classes  of 
property,  namely,  property  that  is  taxable  and  property  that  is 
exempt  from  taxation,  and  as  to  taxable  property  it  says  that  *'all 
property  subject  to  taxation  shall  be  taxed  in  proportion  to  its 
value,"  and  thereby  it  puts  all  taxable  property  into  a  single  class 
and  completes  the  rule  for  uniformity.     lb. 

3.   :  :  Separate  Classification:  Act  of  1917;  Uniformity. 

The  Constitution  places  all  taxable  property  in  one  class,  and  re- 
quires that  the  tax  thereon  shall  be  uniform  in  proportion  to  value; 
and  the  Secured  Debts  Tax  Act  of  1917  is  therefore  invalid,  because 
it  segregates  secured  debts  from  unsecured  debts  and  from  all 
other  property,  and  fixes  a  different  rate  of  taxation  upon  such 
property  from  that  fixed  upon  other  property,  and  that  rate  is  not 
uniform  even  as  to  all  secured  debts.     lb. 

4.  : : :  According  to  Value.  The  constitutional  re- 
quirement that  "all  property  subject  to  taxation  shall  be  taxed 
in  proportion  to  its  value"  is  mandatory  on  the  Legislature,  imposes 
a  rule  for  its  assessment  which  cannot  be  varied,'  forbids  the  levy 
of  specific  taxes,  and  prohibits  a  subdivision  of  properties  into 
different  classes  and  their  taxation  at  different  rates.  The  Legis- 
lature cannot  divide  property  into  different  classes  for  the  purposes 
of   taxation.     lb. 

5.   : :  Ignoring  Road  and  Bridge  Tax.  The  Secured  Debts 

Tax  Act  of  1917  ignores  Section  22  of  Article  X  of  the  Constitution, 
which  provides  that  the  township  board  of  trustees  in  counties 
having  township  organization  and  the  county  court  in  all  other 
counties  may  levy  a  tax  on  all  property  for  road  and  bridge  pur- 
poses, up  to  twenty-five  cents  on  the  hundred  dollars'  valuation, 
in' that  the  act  allows  the  township  board  to  levy  no  tax  at  all, 
and  limits  the  counties  to  a  tax  of  ten  cents  on  the  hundred  dollars 
for  all  purposes  in  a  period  ot  two  years,  and  thereby  ruthlessly 
wipes  out  the  constitutional  right  of  the  counties  and  townships 
to  levy  taxes  on  secured  debts  for  road  and  bridge  purposes.     lb. 
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6.  — :  — :  Valuation  by  the  Legislature.  In  Missouri  the 
Legislature  is  without  power  to  assess  property.  The  Secured 
Debts  Tax  Act  of  1917  provides  for  a  property  tax  without  having 
an  assessment  or  determination  of  value;  but  if  it  could  be  con- 
strued to  have  fixed  the  value  of  securities  at  their  face  value,  it 
would  still  be  void  because  the  Legislature  has  no  power  to  assess 
and  ^  the  value  of  individual  properties  for  the  purposes  of  taxa- 
tion, that  power  being  committed  by  the  Constitution  to  assess- 
ment officers.     lb. 

7.  Courts:  Judicial  Power:  How  Vested.  The  Constitution  of  1875 
in  declaring  in  one  section  that  "the  judicial  power  of  the  State,  as 
to  matters  of  law  and  equity,  except  as  in  this  Constitution  other- 
wise provided,"  shall  be  vested  in  a  supreme  court,  courts  of  ap- 
peals, "circuit  courts,  probate 'courts,  county  courts  and  municipal 
corporation  courts,"  vested  in  the  courts  named  all  the  judicial 
power  of  the  State,  and  left  nothing  to  be  disposed  of  by  the  Gen- 
eral Assembly;  and  by  providing,  by  other  sections,  for  one  circuit 
court,  one  county  court  and  one  probate  court  for  each  county,  and 
defining  their  jurisdiction,  none  of  which  was  given  jurisdiction 
in  the  affairs  of  municipalities,  nor  power  to  enforce  their  '  ordi- 
nances, it  left  to  the  Legislature  power  to  create  municipal  courts, 
and  that  completed  the  scheme.     State  ex  rel.  Barrett  v.  May,  302. 

8.   :  Municipal  Courts:  What  Are.     The  Constitution  of  1875, 

in  providing  for  the  creation  of  "municipal  corporation  courts," 
did  not  contemplate  courts  of  common  law,  equity  and  criminal 
jurisdiction  for  school  districts,  road  districts  and  townships;  but 
the  constitutional  power  to  establish  municipal  corporation  courts 
has  reference  to  municipal  courts  established  to  administer  the 
affairs  and  enforce  the  ordinances  of  municipalities.     lb. 

9.   :  Municipal  Court:  Common  Pleas:  Extra-Constitutional.  The 

General  Assembly  has  no  power  to  create  another  court  of  record 
having  concurrent  jurisdiction  with  the  circuit  court  of  the  county, 
in  matters  of  law  and  equity,  in  all  cases  where  the  amoun.  in- 
volved does  not  exceed  one  thousand  dollars,  even  though  it  be 
designated  as  a  municipal  corporation  court.  Such  a  court  is  not 
a  municipal  court,  confined  in  its  subject-matter  jurisdiction  to 
municipal  affairs,  but  being  given  concurren:  jurisdiction  with  the 
circuit  court  of  the  county,  in  certain  matters  of  law  and  equity, 
is  essentially  a  common  pleas  court;  and  the  General  Assembly  was 
given  no  power  to  establish  such  inferior  courts.    II). 

10.  Certiorari  to  Court  of  Appeals:  Conflict  of  Opinions:  (  nstiitutional 
Questions.  On  certiorari  to  the  Court  of  Appeals,  based  upon 
conflict  of  decisions,  the  Supreme  Court  will  not  extend  its  inquiry 
beyond  the  opinion  and  any  pleading,  instruction  or  written  instru- 
ment referred  to  therein;  and  an  assignment  that  "the  effect  of 
the  decision  of  the  Court  of  Appeals  is  to  deprive  relator  of  its 
property  without  due  process  of  law,  and  to  deny  it  the  equal  pro- 
tection of  the  law,"  contrary  to  certain  sections  of  the  State  and 
Federal  constitutions,  presents  mere*  abstract  propositions,  sugges- 
tive of  an  appeal  or  writ  of  error  rather  than  a  writ  of  certiorari, 
and  will  not  be  considered  where  the  opinion  of  the  Court  of  Ap- 
peals does  not  disclose  that  such  constitutional  question  was  pre- 
sented or  involved.     State  ex  rel.  Ins.  Co.  v.  Reynolds,  362. 

11.  Original  Proceeding:  Things  Considered.  An  original  proceeding 
in  mandamus  involving  practically  the  whole  organic  law  of  the 


Digitized  by 


Google 


726  INDEX.  [290  Mo. 

CONSTITUTIONAL  LAW— Continued. 

State  calls  for  all  legal  information  possessed  by  either  court  or 
counsel,  and  if  necessary  to  a  right  conclusion  the  court  will  con- 
sider points  outside  of  the  briefs.  State  ex  rel.  Lashly  v.  Becker, 
560. 

12.  Senatorial  Districts:  Legislative  Action.  A  division  of  th^  State 
into  senatorial  districts  by  the  Governor,  Secretary  of  State  and 
Attorney-General  is  an  act  legislative  in  its  character,  made  so  by 
the  Constitution,  which  first  grants  the  power  to  the  General  As- 
sembly, and  upon  its  failure  or  refusal  to  act  grants  the  same  power 
to  these  three  state  officials,  who  but  for  such  grant  would  possess 
no  legislative  duties  or  functions.  [Following  State  ex  rel.  Barrett 
V.  Hitchcock,  241  Mo.  433.]     lb. 

13.   :  Power  of  Executive  OfEcers  Since  Initiative  Amendment: 

Stare   Decisis.     Xhe   question   involved   in   this   case,    namely,   the 

I  power  of  the  Governor,  Secretary  of  State  and  Attorney-General, 
in  view  of  the  initiative-and-referendum  amendment  of  the  Con- 
stitution, to  divide  the  State  into  senatorial  districts  upon  the  re- 
fusal or  failure  of  the  General  Assembly  to  do  so,  has  never  been 
before  the  Supreme  Court  for  decision,  nor  can  the  case  of  State 
ex  rel.  Halliburton  v.  Roach,  230  Mo.  408,  nor  the  case  of  State 
ex  rel.  v.  Patterson,  229  Mo.  373,  be  held  to  be  stare  decisis  of 
the  question,  for  it  was  not  involved  in  the  questions  decided 
by  those  cases,  and  besides  it  is  doubtful  if  the  Halliburton  case 
has  any  further  binding  force  in  view  of  the  later  decisions  in  State 
ex  rel.  Stokes  v.  Roach,  190  S.  W.  1.  c.  279.  In  the  Halliburton 
case  the  question  decided  was  that  an  initiative  petition  demand- 
ing that  an  amendment  to  the  Constitution  dividing  the  State  into 
senatorial  districts  be  submitted  to  the  people  for  their  approval 
or  rejection  does  not  in  fact  ask  for  an  amendment  to  the  Con- 
stitution, but  for  a  statutory  enactment  by  popular  vote,  and  that 
a  temporary  statute  could  not  be  enacted  under  the  guise  of  a 
constitutional  amendment;  and  the  question  whether  the  conditional 
grant  of  power  -to  said  three  executive  officers  to  redistrict  the 
State  senatorially  upon  the  failure  of  the  General  Assembly  to 
do  so  had  been  withdrawn  by  the  initiative-and-referendum  amend- 
ment of  1908  was  not  an  issue,  and  consequently  could  not  have 
been  decided. 

Held,  by  ELDER,  J.,  in  a  separate  opinion,  and  by  DAVID  E. 
BLAIR  and  HIGBEE,  JJ.,  in  separate  dissenting  opinions,  that 
it  was  squarely  decided  in  the  Halliburton  case  that  the  power 
to  redistrict  the  State  into  senatorial  districts  was  and  is, 
^by  Section  7  of  Article  IV  of  the  Constitution,  specifically  and 
exclusively  delegated  in  the  first  instance  to  the  General  As- 
sembly, and,  in  the  event  of  its  failure  to  perform  the  duty, 
to  the  Governor,  Secretary  of  State  and  Attorney-General,  and 
that  this  power  being  still  specifically  so  delegated  was  not 
withdrawn  by  the  initiative-and-referendum  amendment  of  1908, 
nor  its  exercise  changed,  modified  or  affected  by  the  adoption 
of  said  amendment,  and  that  it  could  not  thereafter  be  exercised 
by  any  authority  other  than  those  to  whom  it  had  thus  been 
delegated  by  said  Section  7. 
Held,  by  JAMES  T.  BL^IK  C.  J.,  in  response,  that  the  language 
of  a  former  decision  is  to  be  construed  with  reference  to  the 
circumstances  of  the  particular  case  and  the  question  actually 
under  consideration  and  decided;  that  the  language,  arguments 
and  illustrations  used  by  a  judge  in  his  opinion  are  to  be  in- 
terpreted in  the  light  of  the  facts  and  issues  held  in  judgment 


Digitized  by 


Google 


290  Mo.]  INDEX.  727 

CONSTITUTIONAL  LAW— Continued. 

in  the  concrete  case,  and  that  general  language  cannot  be  me- 
chanically or  automatically  applied  to  different  issues  and  dif- 
ferent facts  in  another  case;  that  the  question  whether  the 
conditional  grant  of  legislative  power  to  the  Governor,  Sec- 
retary of  State  and  Attorney-General  to  divide  the  State  into 
senatorial  districts  was  withdrawn  by  the  initiative-and-ref- 
erendum  amendment  was  not  an  issue  in  the  Halliburton  case, 
as  is  shown  by  the  clear  statement,  in  the  opinion  therein  of 
the  two  questions  up  for  decision;  that  the  real  question  de- 
cided by  that  case  was  that  the  aniendment  gave  the  people 
no  power  by  initiative  petition  to  propose  a  constitutional 
amendment  which  the  Legislature  could  not  have  proposed; 
and  that  the  decision  of  this  question  was  in  no  wise  affected  by 
the  Question  whether  the  power  of  the  three  executive  officers 
remained  or  had  been  abrogated.    lb. 

14.  Amendment:  Inconsistency.  An  amendment  will  prevail  over  an 
inconsistent  provision  in  the  original  constitution,  and  its  operation 
or  effect  xannot  be  controlled  or  limited  by  prior  constitutional 
provisions  in  conflict  with  it.     lb. 

15.   :  Construction.     A  fair  interpretation  of  the  language  psed, 

having  in  view  the  fundamental  purpose  to  ascertain  and  give 
effect  to  the  intention  of  the  framers  of  the  Constitution,  including 
the  amendment,  if  such  there  has  been,  is  a  rule  of  construction. 
The  construction  should  not  be  technical,  strict  or  liberal,  but  a 
fair  interpretation,  having  in  full  view  the  intent  of  the  framers.    lb. 

16.  Amendment  of  1908:  Annullment  of  Other  Provisions:  Senatorial 
Districts:  Construction:  Repeal  by  Implication.  The  initiative-and- 
referendum  amendment  of  1908  of  the  Constitution  practically  wiped 
out  Section  36  of  Article  IV,  giving  to  the  General  Assembly  power 

.  over  emergency  clauses,  and  the  word  "only"  in  Section  1  of  Article 
XV  declaring  that  "this  Constitution  may  be  amended  and  revised 
only  in  pursuance  of  the  provisions  of  this  chapter,"  and  the  proviso 
or  last  clause  of  Section  7  of  Article  IV,  declaring  that  "if  at  any 
time,  or  from  any  cause,  the  General  Assembly  snail  fail  or  refuse 
to  district  the  State  for  senators, .  as  required  by  this  section,  it 
shall  be  the  duty  of  the  Governor,  Secretary  of  State  and  Attorney- 
General,  within  thirty  days  after  the  -adjourment  of  the   General 
Assembly  on  which  such  duty  devolved,  to  perform  such  duty;" 
and  all   legislative  power  was  by  said   amendment  vested   in   the 
General  Assembly,  with  the  reversed  power  in  the  people  to  pro- 
pose laws  and  amendments  to  the  Constitution,  and   to  enact  or 
reject  the  same  at  the  polls,  and  by  referendum  to  approve  or  re- 
ject at  the  polls  any  act  of  the  General  Assembly. 
Held,  by  ELDER,  DAVID  E.  BLAIR,  and  HIGBEE.  JJ..,  dissent- 
ing, in  separate  opinions,  that  if  so  much  of  said  Section  7  as 
empowers  the  Governor,  Secretary  of  State  and  Attorney-Gen- 
eral to  divide  the  State  mto  senatorial  districts,  upon  the  failure 
of  the  General  Assembly  to  do  so,  was  repealed  by  said  amend- 
ment, it  was  repealed  by  implication;  that  it  is  a  cardinal  rule 
of  both  constitutional  and   statutory  construction   that   repeal 
by  implication  is  not  favored;  that  to  establish  a  repeal  the 
said  amendment  and  said  provision  in  Section  7  must  be  plain- 
ly and  irreconcilably  repugnant  to  each  other;  that  there  is  no 
such  repugnancy;  that  said  amendment  spent  its  force  on  the 
provisions  for  the  initiative  and  referendum,  and  did  not  ex- 
pressly or  by  intendment,  re-invest,  or  change  or  alter  the  in- 
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vestment  of,  legislative  power;  that  said  amendment  was  in- 
tended and  designed  to  afford  the  people  (a)  a  means  of  enact- 
ing desired  legislation  which  the  General  Assembly  would  not 
enact,  and  (b)  to  override  an  objectionable  "act  of  the  legis- 
lative assembly,"  to  which  the  referendum  alone  applies;  and 
that  said  amendment  should  not  be  extended  by  construction 
to  embrace  a  withdrawal  from  said  executive  officers  of  the 
conditional  grant  of  power  with  which  they  had  been  previously 
invested.     State  ex  rel.  Lashly  v.  Becker,  560. 

17. :  Restrictions  Upon  Legislative  Power.    The  subject  of  the 

initiative-and-referendum  amendment  of  1908  was  the  grant  of  legis- 
lative power,  not  restrictions  upon  legislative  actioi^.  It  did  not 
deal  with  restrictions  upon  the  right,  power  or  authority  of  the 
General  Assembly,  but  it  embraced  its  acts  of  omission  and  com- 
mission. The  Bill  of  Rights  withholds  certain  subjects  from  legis- 
lative action,  and  there  are  reservations  or  restrictions  upon  legis- 
lative action  found  in  other  articles,  none  of  whicfc  are  impaired 
by  the  amendment;  it  withdrew  no  legislative  power;  it  simply 
centralized  the  legislative  power  or  authority  in  the  General  As- 
sembly, excluding  its  exercise  by  other  independent  department  or, 
officers  of  the  government,  and  reserving  the  right  to  refer,  if  the' 
General  Assembly  acted,  and  to  initiate,  if  it  did  not  act.  The 
"legislative  authority"  mentioned  in  the  amendment  must  be  con- 
strued as  meaning  such  legislative  power  or  authority  as  was  not 
reserved  or  restricted  by  the  amendment  itself  and  by  such  pro- 
visions of  thcL  existing  Constitution  as  are  not  in  conflict  with  it. 
The  purpose  of  the  amendment  was  to  secure  to  the  people  the 
rights  of  referendum  and  initiative  upon  all  legislative  subjects, 
and  things  reserved  to  them  or  restricted  by  them  are  not  legis- 
lative subjects. 

Held,  by  ELDER,  J.,  in  a  separate  opinion,  and  by  DAVID  E. 
BLAIR  and  HIGBEE,  J  J.,  in  separate  dissenting  opinions,  that 
if  said  amendment  withdrew  all  legislative  power  from  the 
General- Assembly  and  re-invested  it  in  a  legislative  assembly, 
subject  to  the  right  of  popular  referendum  and  initiative,  it 
struck  out  of  the  Constitution  all  limitations  and  restrictions 
upon  the  authority  of  the  Legislature,  and  withdrew  all  prior 
constitutional  grants  of  legislative  authority  to  cities  and 
agencies  other  than  the  General  Assembly,  and  all  prior  dele- 
gation of  legislative  power  made  by  the  General  Assembly  it- 
self; that  such  conclusion  and  revolutionary  result  is  com- 
pelled, if  the  amendment  withdrew  the  conditional  grant  of 
legislative  power  to  the  three  executive  officers  to  divide  the 
State  into  senatorial  districts  theretofore  invested  in  them  by 
Section  7;  that  ill  the  amendment  attempted  or  accomplished 
was  a  reservation  of  power  to  require  approval  by  the  people 
of  certain  enactments  of  the  General  Assembly,  and  to  initiate 
and  enact  laws  that  the  General  Assembly  might  fail  to  pass 
and  to  amend  the  Constitution;  and,  hence,  restrictions  and 
limitations  upon  and  grants  of  legislative  power  provided  else- 
where in  the  Constitution  were  not  affected,  and  the  grant  to 
the  three  executive  officers  to  divide  the  State  into  senatorial 
districts  upon  the  failure  of  the  Legislature  to  do  so  was  not 
therefore  withdrawi    or  affected  by  it. 

Held,  by  JAMES  T.  BLAIR,  C.  J.,  concurring,  that  unless  it  be  true 
that  the  power  exercised  by  a  city  council  in  enacting  ordi- 
nances,  and   the   delegated   power   exercised   by   a   legislative 
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agent,  such  as  the  Public  Service  Commission,  is  a  part  of  the 
legislative  powe.*  iu  a  constitutional  sense,  the  delegations  jf 
power  to  municipal  corporations  and  legislative  agents  are  not 
invalid  or  unconstitutional;  that  there  is  no  conflict  between 
that  clause  of  the  amendment  which  declares  that  "the  legio- 
lative  authority  of  the  State  shall  be  vested  in  a  legislative  as- 
sembly" and  the  authority  conferred  by  the  General  Assembly 
upon  a  city  council  to  -enact  ordinances  for  the  city,  for  the 
conferring  of  such  authority  upon  cities  is  not  a  delegation  of 
the  law-making  power  of  the  governnient;  that  the  General 
Assembly  cannot  delegate  its  law-making  power  or  its  legis- 
lative authority,  but  the  city's  authority  to  enact  ordinances 
is  not  an  exercise  of  legislative  power  in  the  constitutional 
sense;  the  power  to  authorize  municipalities  to  act  in  matters 
of  local  concern,  and  the  power  to  establish  a  public  service 
commission  or  other  board  for  the  better  administration  of  the 
law  regulating  public  utilities,  are  consistent  parts  of  "the 
legislative  authority"  expressed  in  the  amendment,  but  it  no 
more  repeals  or  affects  those  powers,  or  acts  passed  in  pur 
suance  to  them,  than  it  repeals  or  affects  acts  passed  under  any 
other  part  of  the  legislative  power  as  it  existed  under  the 
Constitution  at  the  time  the  amendment  was  adopted;  that  the 
amendment  invested  all  legislative  power  in  the  General  As- 
sembly, subject  to  referendum  and  initiative,  but  it  did  not 
affect  any  existing  constitutional  restriction  or  reservations;  that 
by  declaring  that  "the  legislative  authority  of  the  State  shall 
be  vested  in  a  legislative  assembly,*'  subject  to  the  right  of 
the  initiative  and  referendum,  the  amendment  withdrew  from 
the  three  executive  officers  the  legislative  power  to  form  sena- 
torial districts,  but  it  did  not  thereby  withdraw,  or  destroy 
or  affect  existing  restrictions  upon  the  legislative  power  of 
the  General  Assembly.     lb. 

18.    :  Veto  Power  of  Governor.     The  initiative-and-referendum 

amendment  of  the  Constitution  did  not  destroy  the  veto  power  of 
the  Governor.  Whether  the  veto  power  be  considered  as  legisla- 
tive or  executive,  the  amendment  confines  legislative  action  in  a 
single  forum,  so  that  the  people  would  have  the  full  power  of 
initiative  and  referendum,  and  this  single  forum  includes  all  of- 
ficers whose  acts  are  required  to  complete  or  defeat  a  law;  if  the 
Governor  is  a  part  of  the  legislative  power,  it  includes  him;  if  he 
is  not,  his  veto  power  is  preserved  by  the  amendment  itself,  which 
declares  that  "the  veto  power  of  the  Governor  shall  not  extend  to 
measures  referred  to  the  people."  If  an  act  passed  by  the  General 
Assembly  is  vetoed  by  the  Governor,  it  can  still  be  referred  to  the 
people,  if  again  passed  by  the  General  Assembly  in  spite  of  his 
veto,  but  if  referred  to  and  approved  by  the  people  he  Cannot  again 
veto  it;  as  to  laws  enacted  by  the  initiative  process  his  veto  power 
cannot  be  exercised. 

Held,  by  DAVID  E.  BLAIR  and  HIGBEE.  JJ..  in  separate  dis- 
senting opinions,  that  said  amendment  did  not  concentrate  all 
legislative  power  in  a  single  forum,  but  left  such  power,  except 
as  to  the  right  of  referendum  and  initiative,  where  it  had  pre- 
viously existed.     lb. 

19.    :  All  Legislative  Authority:  Senatorial  Districts.  The  amend 

ment  of  1908  in  declaring  that  "the  legislative  authority  of  the 
State    shall    be   vested    in   a    legislative    assembly    consisting   of    a 
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senate  and  a  house  of  representatives,"  followed  by  provisions 
reserving  to  the  people  the  right  to  refer  legislative  acts  and  to 
initiate  laws  vested  in  one  single  forum  all  legislative  authority, 
and  took  away  from  the  three  executive  officers  the  conditional 
grant  of  legislative  power  to  divide  the  State  into  senatorial  dis- 
tricts. [ELDER.  DAVID  E.  BLAIR  and  HIGBEE,  J  J.,  dissenting, 
in  separate  opinions.]    State  ex  rel.  Lashly  v.  Becker,  560. 

20.  :  Investment  of  Legislative  Power:  Conditional  Grant  to  Ex- 
ecutive Officers  Withdrawn.  The  initiative-and-referendum  amend- 
ment of  1908  declaring  that  "the  legislative  authority  of  the 
State  shall  be  vested  in  a  legislative  assembly,  consisting  of  a  sen- 
ate and  a  house  of  representatives,"  and  reserving  to  the  people 
both  the  right  to  refer  and  to  initiate,  precludes  any  conclusion 
that  any  portion  of  legislative  authority  belongs  elsewhere.  It 
annulled  the  conditional  grant  of  legislative  power  theretofore 
vested  in  the  Governor,  Secretary  of  State  and  Attorney-General  to 
divide  the  State  into  senatorial  districts  upon  the  failure  or  re- 
fusal of  the  General  Assembly  to  do  so.  It  gave  to  the  people 
the  right  to  initiate  legislation  dividing  the  State  into  such  dis- 
tricts, and  it  gave  the  right  to  have  referred  to  them  any  act  of 
the  General  Assembly  making  such  division,  and  it  thus  took  away 
from  these  three  executive  officers  the  conditional  grant  of  legis- 
lative power  theretofore  vested  in  them.  [ELDER,  DAVID  E. 
BLAIR  and  HIGBEE,  JJ.,  dissenting,  in  separate  opinions.]    lb. 

31.  Formation  of  Senatorial  Districts:  Act  of  1901:  Invalidity.  If  it 
be  conceded  that  the  Act  of  1901  by  which  the  Governor,  Secre- 
tary of  State  and  Attorney-General  divided  the  State  into  sena- 
torial districts  was  invalid,  that  concession  does  not  avail  a  re- 
spondent who  does  not  attack  the  validity  of  the  Act  of  189  , 
by  which  the  same  counties  were  placed  in  the  senatorial  district 
in  which  relator  resides  as  were  placed  therein  by  the  said  Act 
of  1901  and  have  ever  since  constituted  said  district;  for  if  it  be 
conceded  that  the  division  made  by  the  three  executive  officers  in 
1901  was  invalid,  respondent  would  be  relegated  to  the  division 
made  in  1891,  which  is  not  questioned.     lb. 

22.   :  :  :  Timely  Attack:  Laches.     The  division  of 

the  State  into  senatorial  districts  in  1901  by  the  three  executive 
officers  having  remaineti  unchallenged  for  more  than  twenty 
years,  and  being  in  its  nature  largely  political  and  administrative 
and  involving  no  individual  rights  other  than  pertain  to  the  whole 
electorate,  and  to  hold  it  invalid  would  result  in  the  utmost  con- 
fusion, a  litigant  will  not  be  heard  at  this  late  date  to  question  its 
validity.  In  such  case  the  question  whether  laches  can  give 
validity  to  a  void  act  will  not  be  decided,  but  the  act  being  purely 
administrative  or  political,  individuals  who  have  seen  it  in  opera- 
tion and  unchallenged  for  a  long  series  of  years  will  not  be 
heard  to  question  its  validity.     lb. 

CONTINUANCE.  ^  *  ^ 

1.  Presumpton.  In  the  absence  of  a  showing  to  the  contrary,  the  pre- 
sumption obtains  that  the  trial  court,  in  denying  defendant's  ap- 
plication for  a  continuance,  properly  exercised  its  statutory  dis- 
cretion; and  where  the  transcript  shows  only  a  record  entry  of  an 
application  and  the  overruling  of  the  same,  the  assignment  that 
the  court  erred  in  refusing  to  grant  a  continuance  is  not  for  con- 
sideration.   State  V.  Henson,  238. 
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2.  No  Assignment  of  Error  in  Motion  for  New  Trial:  Made  and  Denied 
in  Another  Division.  Where  plaintiff's  application  for  a  contin- 
uance, based  on  the  absence  of  a  material  witness,  was  filed  when 
the  cause  was  called  in  the  assignment  division  of  ihe  court  and 
was  heard  and  overruled  and  a  bill  of  exceptions  was  filed  in  that 
division,  and  thereupon  the  cause  was  assigned  to  another  division 
and  the  trial  was  begun  by  agreement  during  the  same  term,  a  fail- 
ure to  mention  in  the  motion  for  a  new  trial,  filed  in  the  trial  di- 
vision after  verdict  and  judgment,  the  alleged  error  in  denying  the 
contifiuance,  precludes  a  consideration  of  it  on  appeal.  Although 
the  order  denying  the  application  was  made  in  another  division  of 
the  same  court,  it  did  not  become  a  part  of  the  record  proper,  but 
continued  to  remain  a  matter  of  exception,  and  the  alleged  error 
in  denying  the  application,  in  order  to  be  reviewed  on  appeal,  should 
have  been  made  a  ground  of  the  motion  for  a  new  trial.  Piatt  v. 
Piatt,  686. 

CONTRACTS. 

1.  Breach  of:  Fraud  as  Defense:  Pleading  Scienter.  In  an  action  for 
fraud  the  scienter  must  be  alleged;  but  where  the  allegations  of 
the  answer  show  such  facts  and  circumstances  that  the  party  mak- 
ing the  false  representations  must  have  known  whether  or  not  they 
were  true,  they  are  sufficient  without  a  direct  allegation  that  they 
were  known  to  be  false.    Am.  Paper  Prod.  Co.  v.  Carroll,  204. 

2.   :  :  Failure  of  Evidence:  False  Weights.    The  defense 

to  plaintiff's  suit  for  breach  of  a  hauling  contract  that  plaintiff 
"falsely  and  fraudulently  represented  that  the  weights  of  the  loads 
actually  hauled  were  grossly  and  largely  below  the  actual  weights," 
is  not  established  by  evidence  which  shows  no  misrepresentation 
of  any  weight  actually  ascertained,  or  by  evidence  wl.ich  fails  to 
show  that  plaintiff  at  any  time  knew  or  had  reason  to  know  that 
the  estimated  weights  were  incorrect,  or  by  evidence  which  shows 
that  all  the  transactions  were  consistent  with  good  faith,  or  shows 
merely  a  mistake,  or  at  worst  negligence  in  the  weighing.     lb. 

.3.   :  Incorrect  Weights:  Good  Faith:  Instruction.    In  an  action 

for  breach  of  a  hauling  contract  where  the  defense  is  that  the 
w^eight  of  the  goods  hauled  was  falsely  and  fraudulently  represent- 
ed, an  instruction  which  requires  the  jury  to  find  that  plaintiff 
"in  good  faith  weighed  same  or  ascertained  the  weight  of  same 
and  in  good  faith  gave  defendants  such  weights  with  reasonable 
and  substantial  correctness"  is  error  against  plaintiff,  in  that  it 
requires  the  jury  to  find  that  the  weights  were  correct  and  were 
ascertained  in  good  faith,  and  places  upon  him  a  burden  he  is  not 
required  to  sustain.  If  the  weights  were  substantially  correct,  it 
would  not  matter  whether  they  were  ascertained  in  good  faith  or 
not;  if  the  goods  were  weighed  in  good  faith  and  presented  to 
defendant  in  good  faith,  some  lack  of  correctness  in  the  weight, 
arising  through  mistake,  would  not  vitiate  the  contract,  where  it 
provided  the  method  by  which,  mistakes  might  be  corrected.     lb. 

4.  :  Substantial  Performance.  Where  a  party  seeking  to  en- 
force a  contract,  or  seeking  damages  for  its  breach,  can  show 
substantial  compliance,  except  some  inadvertent  or  unintentional 
element  which  may  be  corrected,  he  will  not  he  denied  recovery 
for  such  breach.    lb. 
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5.   :  Counterclaim.    In  an  action  for  damages  for  breach  of  a 

hauling  contract  defendant  cannot  recover  on  his  counterclaim 
for  goods  hauled  and  not  paid  for,  unless  where  is  a  finding  that 
he  had  performed  his  contract,  or  a  finding  of  facts  that  would 
excuse  him  from  such  performance.  Am.  Paper  Prod.  Co.  v.  Carroll, 
204. 

6.  Railroad  Rules:  Constructions.  Rules  adopted  by  a  railroad  com- 
pany for  the  guidance  of  trainmen  and  telegraph  operators  in 
moving  trains  are  a  written  contract  between  the  company  and 
its  employees,  and  their  construction  therefore  devolves  exclusive- 
ly upon  the  court.     Stuart  v.  Dickinson,  516. 

7.   :  Construction  Favorable  to  Employees.     If  rules  governing 

the  movement  of  trains,  adopted  by  the  railroad  company  for  the 
guidance  of  trainmen,  a^e  fairly  subject  to  either  of  two  construc- 
tions, the  one  most  favorable  to  a  locomotive  engineer  injured  by 
a  head-on  collision  of  two  trains  should  be  adopted,  because  it  is 
the  duty  of  the  company  to  make  and  enforce  rules  sufficiently 
clear  and  specific  as  to  be  capable  of  being  intelligently  under- 
stood and  obeyed  by  its  employees.     lb. 

CONVEYANCES. 

1.  Deed:  Re-execUted:  Self -Serving:  No  Objection.  Whether  or  not 
a  deed,  reciting  that  a  former  and  lost  deed  was  made  to  a  husband 
and  wife,  made  to  the  surviving  wife  ten  or  twelve  years  after  the 
husband's  death,  without  the  kiiowledge  of  his  heirs,  was  an  in- 
admissible self-serving  declaration  on  the  part  of  the  wife  and 
was  mere  hearsay  in  the  partition  suit  between  the  heirs  of  the 
husband  and  the  grantee  of  the  wife,  will  not  be  decided  on  appeal, 
where  said  appellant  heirs  made  no  objection  at  the  trial  to  the 
introduction  of  said  deed  in  evidence.     Sawyer  v.  French,  374. 

2.  :  :  Inadmissible:  No  Objection:  Probative  Force.  In- 
admissible evidence,  including  hearsay,  admitted  without  objection, 
is  not  a  nullity  or  void  of  probative  force,  but  is  to  be  given  its 
natural  probative  effect  as  if  it  were  in  law  admissible.  A  recital 
in  a  deed  that  a  former  deed  to  a  husband  and  wife  had  been  lost 
and  that  it  was  made  in  re-cxecution  of  said  former  deed  and 
made  to  the  surviving  wife,  if  admitted  in  evidence  without  ob- 
jection, is  to  be  given  its  natural  probative  effect  that  the  former 
deed  was  a  deed  to  the  husband  and  wife  and  created  an  estate  by 
the  entirety,  although  the  re-executed  deed  was  made  in  the  ab- 
sence of  the  husband's  heirs.     lb. 

3.  To  Tenant:  Fiduciary  Relation.  Where  the  widow,  who  had  been 
given  power  by  her  husband's  will  to  sell  and  dispose  of  his  real 
estate,  had  lost  the  use  of  her  limbs  at  the  age  of  forty-five  years 
and  twenty  years  before  his  death  in  1912,  and  thereafter  could  not 
walk,  but  wheeled  herself  about  in  a  wheel  chair,  and,  her  children 
being  married  and  living  elsewhere,  entered  into  a  contract  with 
her  husband's  nephew  by  which  he  was  to  receive  two-thirds  and 
she  one-third  of  all  the  crops  that  he  might  produce  o::  the  home 
place,  and  she  was  to  board  him  and  he  was  to  do  the  chores  about 
the  house  and  farm,  perform  such  duties  as  she  was  unable  to 
perform,  and  generally  look  after  her  and  the  place,  and  there  was 
established  between  him  and  her  a  relation  of  intimacy  which  en- 
abled him,  if  so  disposed,  to  influence  her,  he  lived  in  the  same 
house  with  her  for  three  years,  largely  looked  after  her  wants  and 
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attended  to  and  assisted  her  in  her  business  affairs,  and  because 
of  her  physical  infirmity  she  was  greatly  dependent  upon  him  in 
practically  all  things,  which  dependence  in  turn  led  her  to  rely 
upon  him  and  to  repose  confidence  in  him,  and  however  disin- 
terested his  attentions  and  ministrations  to  her  they  served  to  give 
him  a  power  over  her  possessed  by  no  one  else,  a  fiduciary  relation 
existed  between  him  and  her,  and  the  validity  of  a  deed  convey- 
ing to  him  the  home  place  for  the  recited  consideration  of  "one 
dollar  and  other  valuable  considerations'*  must  be  determined  with 
such  fiduciary  relation  in  view.    Cook  v.  Higgins,  402. 

4.  :  :  Legal  Presumption  of  Undue  Influence.  A  fi- 
duciary relation  between  grantor  and  grantee  having  been  estab- 
lished, the  presumption  of  law  follows  that  th^  deed  was  the  re- 
sult of  undue  influence  exercised  by  the  grantee,  and  the  burden 
is  upon  him  to  show  that  such  influence  was  not  exercised.  And 
in  deciding  the  question  the  court  will  consider  the  fact  that  the 
grantor  was  physically  infirm,  that  her  suffering  from  pain  was  in- 
tense, and  her  resultant  weakened  mentality  about  the  time  the 
deed  was  made.     lb. 

5.  Facts  Showing  Undue  Influence.  A  feeble  woman  seventy-five 
years  of  age,  paralyzed  in  her  limbs  for  thirty  years,  was  depend- 
ent upon  her  husband*s  nephew,  who  was  young  and  vigorous, 
for  care  and  attention;  they  had  lived  under  the  same  roof  for  over 
three  years  in  close  relationship;  her  mind  and  will,  by.  reason  of 
her  age  and  long  and  painful  suffering,  were  unequal  to  his;  fear- 
ful of  having  no  one  to  care  for  her,  ^he  deeded  to  him  her  farm, 
worth  from  $7,500  to  $0,000,  upon  condition  that  he  live  with  her, 
and  keep  and  care  for  her  during  the  few  remaining  years  of  her 
life,  which  condition  was  the  only  consideration  for  the  deed,  and 
was  not  performed;  he  had  continuously  urged  her  to  convey  the 
place  to  him,  threatening  to  abandon  it  and  her  unless  she  did 
so;  there  was  testimony  that  she  had  previously  expressed  the 
intention  of.  deeding  him  the  property  if  he  remained  with  her 
and  continued  to  do  as  well  by  her  as  he  had  done,  and  that  the 
deed  was  voluntarily  executed  as  a  reward  for  his  good  treatment 
of  her  in  the  past  and  his  agreement  to  care  for  her  in  the  future; 
but  on  the  other  hand  it  is  undisputed  that  he  had  himself  carried 
her  to  the  office  of  the  attorney  who  drew  the  deed,  and  that  she 
at  that  time  had  nearly  $6,000  in  hank,  which  was  sufficrent  to 
support  her  for  several  years;  that  he  subsequently  received  about 
$4,000  of  this  money  as  a  gift;  and  that  by  these  operations  he  re- 
ceived practically  all  the  estate  left  by  the  will  of  her  husband, 
and  the  remaindermen,  to  whom  was  given  by  the  will  "what  re- 
mained of  the  estate  at  her  death,  were  cut  out.  field,  that  the 
deed  was  procured,  either  directly  or  indirectly,  by  the  undue  in- 
fluence of  the  grantee.    lb. 

6.  Voluntary   Deed:    Revocation:   Unexpressed   Power:   Presumption. 

It  is  not  the  law  of  this  State  that  the  omission  from  a  voluntary 
deed  of  settlement  of  the  grantor's  power  to  revoke  it  is  presumed 
to  have  been  done  by  mistake  or  that  it  was  improvidently  ex- 
ecuted, or  that  such  omission  is  prima-facie  evidence  of  such  mis- 
take or  improviden-ce.  Nor  would  authorities  from  other  jurisdic- 
tions so  holding  be  applicable  to  this  case,  because  the  judgment 
in  the  former  suit  to  cancel  the  deed  adjudicated  such  facts  against 
the  grantor.   Melvin  v.  Hoffman,  464. 
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7.  Voluntary  Deed:  Revocation:  Unexpressed  Power:  Binding  Effect. 

At  law  a  voluntary  deed  or  executed  trust  in  favor  of  third  parties 
is  not  revocable  by  the  grantor,  unless  such  power  of  revocation  is 
expressed  in^  the  deed,  but  is  valid  and  binding  as  if  made  for  a 
full  consideration.     Melvin  v.  Hoffman,  464. 

8.   :  :  Authorizing  Trustee  to  Convey  to   Beneficiaries: 

Executed  Trust.  A  voluntary  deed  of  settlement  conveying  land 
in  fee  simple  to  a  trustee  for  the  use  of  the  grantor  during  his  life 
and  after  his  death  for  the  use  of  his  widow  and  children  during 

•  her  widowhood  and  the  minority  of  the  children,  and  authorizing 
the  trustee,  upon  the  death  of  the  widow  and  her  children  reach- 
ing twenty-one  years  of  age,  to  convey  the  property  to  the  grant- 
or's sisters,  thtf  grantor  being  required  to  do  nothing  further  in 
order  to  effect  a  complete  disposition  of  the  property  as  contem- 
plated by  the  deed,  is  an  executed  trust,  and  not  an  executory  one, 
and  is  not  revocable  simply  because  it  authorizes  the  trustee  to 
convey  to  the  sisters  and  does  not  expressly  declare  it  shall  go 
to  them  without  such  conveyance.    lb. 

9.   :  Testamentary.    A  voluntary  deed  of  settlement,  conveying 

the  absolute  title  to  a  trustee,  by  the  usual  words  of  conveyance  of 
present  import,  in  trust  for  the  benefit  of  the  grantor  during  his^ 
life  and  of  others  after  his  death,  vesting  a  present  title  and 
interest  in  the  trustee  and  the  beneficiaries,  and  leaving  no  title 
in  the  grantor  whatever  except  •  the  right  to  support,  is  not  tes- 
tamentary in  character,  nor  docs  it  have  any  earmarks  of  a  tes- 
tamentary disposition  of  the  property.     lb. 

10.   :  Perpetuity:   Remainders.    The  rule  against   perpetuities  is 

that  the  legal  or  equitable  fee  must  vest  within  the  life  or  lives  of 
persons  in  being  and  twenty-one  years  and  the  period  of  gestation 
thereafter  from  the  date  the  instrument  takes  effect;  it  does  not 
apply  to  vested  remainders,  nor  to  contingent  remainders  which 
vest  within  that  time.     lb. 

11.  : :  Vested  Remainders:  Life  Estate  to  Grantor:  Estate 

to  Wife  During  Widowhood  and  Unborn  Children  During  Minor- 
ity: Remainder  to  Sisters.  An  instrument  which  vested  the  com- 
plete legal  title  in  a  trustee  immediately  upon  its  delivery,  to  be 
held  by  him  for  thr  benefit  of  the  unmarried  grantor  during  his 
life,  and  upon  his  death  for  the  benefit  of  his  possible  wife  during 
her  widowhood  and  his  unborn  children  during  their  minority,  and 
requiring  the  trustee  upon  the  wife's  death  or  remarriage  and  the 
children  reaching  their  majorities  to  convey  the  property  to  grant- 
or's two  sisters,  created  vested  estates  within  the  rule  of  per- 
petuities. 

a.  The  interests  of  the  grantor's  possible  wife  and  children 
were  contingent  upon  their  being  in  existence  at  the  time  of  the 
grantor's  death,  but  if  then  in  being  their  estates  took  effect  and 
vested  at  that  time. 

b.  In  so  far  as  the  sisters'  remainder  was  limited  to  take  effect 
upon  the  death  of  the  grantor  and  of  the  widow,  it  was  a  vested 
remainder,  because  their  deaths  are  sure  to  occur  and  the  sisters 
were  living*  when  the  deed  was  made. 

c.  In  so  far  as  the  sisters'  remainder  was  limited  to  vest  when 
the  children,  if  any,  reached  their  majority,  if  the  immediate  clause 
in  which  it  is  stated  that  the  trustee  shall  then  convey  to  them  is 
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alone  considered,  it  would  be  contingent,  because  the  event  (that 
of  the  children,  if  any,  ever  reaching  majority)  would  be  uncertain, 
but  even  in  that  case  the  title  would  vest  in  the  sisters  within 
twenty-one  years  and  the  period  of  gestation  after  the  grantor's 
life  had  expired. 

d.  If  the  remainder  to  the  sisters  be  contingent  upon  his  chil- 
dren, if  any,  reaching  the  age  of  twenty-one  years,  then  if  he  has 
children  and  they  all  die  before  reaching  that  age,  their  said  re- 
mainder would  fail  and  the  fee  would  revert  to  the  grantor  and 
his  heirs,  because  not  disposed  of  by  the  deed. 

e.  But  it  is  clear  when  the  other  clauses  of  the  deed  are  con- 
sidered in  connection  with  the  one  creating  a  remainder  in  the 
sisters,  that  it  was  its  intention  to  dispose  of' the  whole  fee  simple 
title,  so  that  it  would  vest  in  the ^  beneficiaries  within  a  life  in 
being  and  twenty-one  years  and  the*  period  of  gestation  thereafter, 
and  it  is  therefore  held  that  the  title  will  vest  in  the  sisters  with- 
in that  time  for  it  in  effect  requires  the  property  to  be  conveyed 
to  them  upon  the  children  reaching  their  majority,  or  upon  their 
death  before  majority.     lb. 

12.   :  :  Withholding  Income.     A  voluntary  deed  of  trust 

by  which  the  trustee  is  required  to  collect  the^  income  and  out  of 
the  mbneys  so  received  to  pay  the  t%xes  and  to  pay  the  grantor 
"a  sufficient  sum  of  money,  monthly  or  otherwise,  as  he  may  deem 
convenient  and  expedient,  for  the  support  and  maintenance  of 
himself  and  any  family  he  may  have,  provided  such  payments  shall 
never  be  in  such  an  amount  as  not  to  leave  funds  to  pay  all  taxes 
and  to  at  all  times  leave  the  real  estate  or  its  proceeds  intact  and 
fully  protected  and  preserved  for  the  benefit  of  the  remaindermen 
hereinafter  mentioned"  and  making  it  *'entirely  discretionary"  with 
the  said  trustee  to  pay  over  to  said  grantor  "the  sums  of  money  as 
hereinbefore  directed,"  and  declaring  that  upon  the  death  of 
the  grantor  "the  trust  shall  continue  for  the  use  and  benefit  of 
the  family  of  the  grantor,  if  he  leave  any,  during  the  widowhood 
of  his  wife,  if  he  leave  any,  and  the  minority  of  any  child  or  chil- 
dren, if  he  leave  any,"  and  upon  the  death  of  the  grantor  "leaving 
no  wife  or  child  or  children,  or  upon  the  death  or  marriage  of 
his  widow,  if  he  leave  any,  and  upon  the  majority  of  his  child  or 
children,  if  he  leave  any"  then  the  said  trustee  "shall  convey  and 
transfer"  the  property  to  the  grantor's  sisters,  did  authorize  the 
trustee  to  withhold  the  income  from  the  grantor,  but  did  not 
authorize  or  permit  him  to  accumulate  and  withhold  the  income 
from  the  grantor's  widow  and  children  until  her  death,  but  ex- 
pressly limited  the  trust,  upon  the  grantor's  death,  to  "continue 
for  the  use  and  benefit  of  the  family  of  the  grantor,  if  he  leave 
any,  during  the  widowhood  of  his  wife,  if  he  leave  any,  and  the 
minority  of  any  child  or  children,  if  he  leave  any,"  thereby  giving 
to  them  the  use  and  benefit  of  the  trust  property  without  restric- 
tion or  reservation,  and  hence  the  trustee  is  not  invested  with  a 
power  of  accumulation  which  contravenes  the  rule  against  per- 
petuities,    lb. 

13.   :  :  Sale  and  Reinvestment.     The  power   given   to  a 

trustee  to  sell  and  reinvest,  instead  of  impeding,  facilitates  the 
transfer  of  property,  and  conserves  the  very  purpose  the  rule 
against  perpetuities  seeks  to  promote.  Any  change  or  substitu- 
tion of  property  by  the  trustee,  authorized  to  sell  it  and*to  reinvest 
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the  proceeds  for  like  uses  and  trusts,  in  no  way  alters  the  char- 
acter of  the  trust  property,  or  violates  the  rule.    Melvin  v.  Hoffman,  464. 

CORPORATIONS. 

1.  Conveyance:  By  Corporation:  Unauthorized  by  Directors.  A  deed 
of  trust  given  to  secure  a  collateral  note  of  even  date,  signed  by  a 
corporation  by  its  president  and  attested  by  the  signature  of  its 
secretary  and  the  seal  of  the  corporation,  and  duly  acknowledged  by 
its  president,  the  certificate  stating  that  it  was  signed  and  sealed 
by  the  authority  of  its  board  of  directors,  whereby  the  company's 
office,  plant  and  place  of  business  was  conveyed  to  a  trustee  as 
security  for  the  payment  of  the  note,  but  in  fact  not  authorized  by 
its  board  of  directors,  of  whom  there  were  five,  two  of  whom  were 
the  president  and  secretary,  is  not  a  valid  conveyance,  and  does 
not  bind  the  corpoi^ation,  although  the  president  was  the  principal 
stockholder  and  no  meeting  of  the  directors  or  stockholders  had 
been  held  for  years.  Corporate  acts,  such  as  the  conveyance  of 
lands,  to  be  valid,  must  have  the  sanction  and  be  authorized  by 
the  board  of  directors.   Grafcman  Dairy  Co.  v.  Bank,  311. 

2.   : : :  Statutory  Acknowledgment.  The  Legislature 

recognized  that  corporate  acts  are  to  be  authorized  by  the  board 
of  directors  in  the  statute  (Sec  2188,  R.  S.  1919)  in  which  the  form 
of  acknowledgment  of  a •  corporation  was  suggested,  to  contain  the 
sworn  statement  of  its  president  or  other  chief  officer  that  the  "in- 
strument was  signed  and  sealed  in  behalf  of  said  corporation;"  and 
while  such  suggested  form  is  merely  directory,  it  conclusively 
implies  that,  in  the  legislative  mind,  the  authority  of  the  board  of 
directors  was  an  element  of  all  corporate  conveyances  of  land, 
and  such  implication  is  in  harmony  with  the  general  law  that,  in- 
dependent of  statute,  the  authorization  by  the  board  of  directors 
is  necessary  to  the  validity  of  a  corporate  mortgage  attempted  to 
be  executed  by  its  president  upon  its  going  plant  as  security  for 
borrowed  money.     lb. 

3.   :  — ; :  :   Equitable   Estoppel.      Equitable   estoppel 

cannot  be  interposed  to  defeat  a  recovery  upon  the  legal  title  un- 
less it  is  pleaded;  and  where  the  evidence  establishes  that  the  ex- 
ecution of  the  corporate  mortgage,  regular  on  its  face,  was  not 
authorized  by  its  board  of  directors  and  was  therefore  void,  it  de- 
volves upon  the  holder  of  the  note,  when  sued  by  the  corporation 
to  have  said  mortgage  removed  as  a  cloud  upon  its  title,  to  plead 
and  prove  any  equitable  defense  it  desires  to  assert  in  derogation  of 
the  legal  title.  But  although  said  holder  stands  solely  upon  the 
legal  title  acquired  by  the  mortgage,  the  court  will  examine  the 
plaintiff  corporation's  own  evidence  to  ascertain  whether  it  shows 
that  the  plaintiff  is  estopped,  in  equity,  although  equitable  estoppel 

.    is  not  pleaded,  from  asserting  the  invalidity  of  the  mortgage  and 
to  have  it  removed  as  a  cloud  upon  its  title.     lb. 

Knowledge  of  Transaction:  Personal 


Debt  of  President.  Where  the  most  of  the  debt  to  the  bank,  to 
secure  \yhich  the  president  of  a  corporation  executed  a  deed  of 
trust,  without  authority  from  its  board  of  directors,  was  long  past 
due,  and  the  remainder  was  created  for  the  purpose  of  procuring 
the  deed  of  trust  regardless  of  the  power  of  the  board  of  directors 
to  execute  it.  and  the  evidence  tendc  strongly  to  show  that  the 
mortgage  was  given  and  received  under  an  arrangement  between 
the  president  and  the  bank  to  secure  the  personal  indebtedness  of 
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the  president  and  not  the  debts  to  the  bank  of  the  corporation,  a 
judgment  refusing  to  remove  said  deed  of  trust  upon  the  title  of 
the  corporation's  properties  and  holding  that  said  plaintig  corpora- 
tion is  estopped  to  demand  said  relief  on  the  ground  that  it  owed 
the  money  to  the  bank  and  through  its  president  executed  a  deed  of 
trust  regular  on  its  face  to  secure  it,  will  not  be  upheld.     lb. 

5.   : : :  Ratification.  The  president  of  a  corporation 

who  executes  a  deed  of  trust  on  its  properties  to  secure  the  pay- 
ment o£  borrowed  money,  invalid  because  he  was  not  authorized 
by  its  board  of  directors  to  execute  it,  cannot,  by  receiving  and  re- 
taining the  mon^y  in  his  capacity  as  manager  of  the  business  of 
the  corporation,  although  he  has  been  permitted  by  the  directors 
and  stockholders  to  exercise  autocratic  powers  over  its  business, 
ratify  said  invalid  deed  of  trust,  and  thereby  estop  the  corpora- 
tion fo  deny  the  validity  of  the  security  upon  which  the  money  was 
procured.    lb. 

6.  :  :  Evidence:  Admissions:  Mortgage  to  Secure  Per- 
sonal Debt.  Admissions  made  by  the  president  of  the  corporation 
that  certain  indebtedness  to  defendant  bank,  claimed  to  be  the 
debt  of  the  corporation,  was  his  personal  debt,  is  admissible  in 
evidence  in  an  equitable  suit  to  enjoin  the  foreclosure  of  a  deed  of 
trust  executed  by  the  president  of  the  corporation,  although  said 
admissions  were  made  long  after  the  deed  was  executed  and  to  a 
public  accountant  who  was  auditing  the  corporation's  books  at 
the  request  of  the  bank.  And  likewise  evidence  showing  that  the 
proceeds  of  a  loan  to  the  corporation  were  absorbed  by  its  presi- 
dent is  admissible  where  the  question  whether  it  ought  to  be  made 
a  condition  of  cancelling  the  invalid  deed  of  trust  that  the  cor- 
poration repay  the  money  defendant  claims  it  received  upon  such 
security,  on  the  ground  that  it.  was  estopped  in  equity  to  deny 
the  sufficiency  of  the  deed  while  retaining  its  benefits.     lb. 

COUNTIES. 

St.  Louis.  The  City  of  St.  Louis  is  a  legal  subdivision  of  the  State, 
and  as  such  has  been  and  should  be  treated  for  all  governmental 
purposes  as  a  county.    State  ex  rel.  v.  Plummer  v.  Gardner,  143, 

COUNTERCLAIM. 

Breach  of  Contract.  In  an  action  for  damages  for  breach  of  a  hauling 
contract  defendant  cannot  recover  on  his  counterclaim  for  goods 
hauled  and  not  paid  for,  unless  there  is  a  finding  that  he  had  per- 
formed his  contract,  or  a  finding  of  facts  that  would  excuse  him 
from  such  performance.   Am.  Paper  Prod.  Co.  v.  Carroll,  204. 

COURTS. 

1.  Remarks  of  Court:  Protection  of  Wife  and  Child.  Where  the 
statements  of  deceased  concerning  defendant's  child  were  incompe- 
tent, because  not  communicated  to  defendant,  and  defendant's 
counsel  urged  their  competency  "on  the  theory  that  a  man  hLs  the 
same  right  to  protect  his  wife  and  child  that  he  has  himself," 
a  remark  by  the  court  that  "such  may  be  true,  but  the  defendant 
has  been  on  the  stand  and  doesn't  show  in  his  testimony  that  it 
was  in  the  protection  of  his  wife  and  child  that  the  shot  was  fired," 
was^not  prejudicial,  the  defendant  having  testified  that  as  deceased 
approached  him  he  thought  she  had  a  gun  or  something  in  her  hand 
290  Mo.— 47 
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and  he  thereupon  shot  her,  his  wife  and  child  not  being  present 
State  V.  Allen,  258. 

2.  Judicial  Power:  How  Vested.  The  Constitution  of  1875  in  declar- 
ing in  one  section  that  "the  judicial  power  of  the  State,  as  to 
matters  of  law  and  equity,  except  as  in  this  Constitution  other- 
wise provided,"  shall  be  vested  in  a  supreme  court,  coiirts  of  ap- 
peals, "circuit  courts,  probate  courts,  county  courts  and  municipal 
corporation  courts,"  vested  in  the  courts  named  all  the  judicial 
power  of  the  State,  and  left  nothing  to  be  disposed  of  by  the  Gen- 
eral Assembly;  and  by  providing,  by  other  sections,  for  one  circuit 
court,  one  county  court  and  one  probate  court  for  each  county,  and 
defining  their  jurisdiction,  none  of  which  was  given  jurisdiction 
in  the  affairs  of  municipalities,  nor  power  to  enforce  their  ordi- 
nances, it  left  to  the  Legislature  power  to  create  municipal  courts, 
and  that  completed  the  scheme.    State  ex  rel.  Barrett  v.  May,  302. 

3.  Municipal  Courts:  What  Are.  The  Constitution  of  1875,  in  pro- 
viding for  the  creation  of  "municipal  corporation  courts,"  did  not 
contemplate  courts  of  common  law,  equity  and  criminal  juris- 
diction for  school  districts,  road  districts  and  townships;  buc  the 
constitutional  power  to  establish  municipal  corporation  courts  has 
reference  to  municipal  courts  established  to  administer  the  affairs 
and  enforce  the  ordinances  of  municipalities.     lb. 

4.  Municipal  Court:  Common  Pleas:  Extra-Constitutional.  The  Gen- 
eral Assembly  has  no  power  to  create  another  court  of  record 
having  concurrent  jurisdiction  with  the  circuit  court  of  the  county, 
in  matters  of  law  alid  equity,  in  all  cases  where  the  amount  in- 
volved does  not  exceed  one  thousand  dollars,  even  though  it  be 
designated  as  a  municipal  corporation  court.  Such  a  court  is  not 
a  municipal  court,  confined  in  its  subject-matte*  jurisdiction  to 
municipal  affairs,  but  being  gfven  concurrent  jurisdiction  with  the 
circuit  court  of  the  county,  in  certain  matters  of  law  and  equity, 
is  essentially  a  common  nlcas  court;  and  the  General  Assembly  was 
given  no  power  to  establish  such  inferior  courts.     lb. 

5.  Certiorari:  To  Court  of  Appeals:  Conflict  With  Other  Decisions  of 
Courts  of  Appeals.  In  a  certiorari  to  a  court  of  appeals,  based  on 
a  conflict  of  its  opinion  with  previous  controlling  decisions  of  the 
Supreme  Court,  any  alleged  conflict  between  said  opinion  and  other 
decisions  of  courts  of  appeals  will  be  disregarded.  State  ex  rel. 
Mann  v.  Trimble,  661. 

CRIMINAL  LAW. 

1.  Fugitive  from  Justice:  Requisition:  Authentication  of  Papers.  Papers 
incorporated  in  the  application  of  the  governor  of  another  state  de- 
manding the  return  of  a  fugitive  from  justice,  such  as  the  sworn 
statement  made  by  the  warden  of  the  penitentiary  to  the  governor 
of  that  state,  in  regard  to  the  crime,  conviction  and  flight  of  such 
person,  and  authenticated  by  the  certificate  of  the  said  governor  as 
being  "authentic  and  as  having  been  duly  authenticated  in  accord- 
ance with  the  laws  of  said  state,"  are  authenticated  in  the  manner 
required  by  the  Federal  statutes.    Ex  parte  Albright  v.  Clinger,  83. 


: :  By  Governor.    The  demanding  governor  is  the  only 

proper  person  to  determine  the  authenticity  of  papera  incorporated 
in  an  application  for  a  requisition;  while  his  certificate  tjoes  not 
make  the  charge  a  crime,  it  authenticates  that  which  does  make  it 
such,  and  for  this  purpose  it  is  conclusive     lb. 
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3.  :  :  Purpose:  Charged  With  Cri 

the  authentication  of  the  charge  in  the  app 
tion  is  one  of  the  prerequisites  to  determine 
sought  to  be  extradited  is  a  fugitive  from  ji 
"charged  with  crime"  apply  to  a  fugitive  wJ 
viction,  as  well  as  to -one  who  has  fled  befor 

4.   :  Who  Is.    One  who  is  shown  to  have 

one  state,  and  when  sought  for,  in  order  that 
to  criminal  process,  is  found  in  another  sta 
justice.     lb. 


Admission:   Parole.    An   admission 


writ  of  habeas  corpus,  both  in  his  pleadings 
to  the  board  of  prison  managers  of  the  d 
while  under  sentence  for  a  felony  in  such  st 
he  had  violated  his  parole  and  fled  to  this 
dence  to  satisfy  the  Governor  that  he  is  a 
and  to  authorize  the  granting  of  the  requisi 
of  the  demanding  state,  and  the  issuance  of 
rest  and  delivery  to  the  agent  of  that  state. 

Evidence:  Character:  Prima-Facie  ( 


concerned  with  the  character  of  evidence  add 
ernor  in  support  of  an  application  for  a  reqi 
from  justice.  AH  that  is  required  is  that  it 
Governor.  And  upon  habeas  corpus,  the  war 
for  the  petitioner's  arrest,  certifying  that  h 
justice,  makes  out  a  prima-facie  case  against 
'overthrow  before  he  can  be  released.     lb. 

:  Revocation  of  Parole:  Proof.    It  de 


tioner  for  the  writ  of  habeas  corpus  whose 
demanded  by  another  state  and  for  whose 
warrant  has  been  issued  by  the  Governor,  to 
granted  by  the  demanding  state  has  not  b 
parole  constitutes  a  ground  why  requisition 
granted,  evidence  to  establish  that  fact  must 
titioner.     lb. 


:  Violation  of  Parole:  Extradition:  Pro 

lation  of  the  terms  of  his  parole  granted  by 
a  fugitive  from  justice,  while  a  moving  caus 
is  not  the  offense  for  which  his  return  is  de 
felony  of  which  he  has  been  convicted,  and  1 
by  the  indictment,  the  unsatisfied  judgment  < 
application  for  his  extradition;  and  upon  a  si 
without  more,  the  issuance  of  the  requisitior 
authorized.    lb. 

Sufficient  Evidence:  Robbery:  Alibi:  Identifi 
a  witness,  clear  and  positive,  that  defendant 
gun  and  robbed  him  of  fifteen  dollars;  that  wl 
him  he  looked  into  his  face  and  knew^  him  w 
going  to  a  certain  barber  shop  during  the  pr 
often  saw  defendant  there;  that  he  afterwards  i 
the  street  as  the  man  who  had  robbed  him  and 
that  he  identified  defendant  in  court  as  the  ] 
him  on  the  particular  night;  and  the  testir 
that,   after    he   had   r.rrested    defendant,   he 
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station  and  learned  that  a  report  had  been  made  on  that  particular 
night  that  the  said  prosecuting  witness  had  come  there  and  com- 
plained that  he  had  been  robbed  of  fifteen  dollars,  and  that  he 
then  took  defendant  to  said  prosecuting  witness'  house  and  said 
witness  identified  defendant  as  the  man  who  had  robbed  him,  is 
sufficiently  substantial  to  support  a  verdict  of  guilty,  although  four 
witnesses  testify  that  at  that  very  time  defendant  was  at  another 
place,  and  the  report  made  by  the  prosecuting  attorney  to  the  po- 
lice station  named  as  the  ptace  of  the  robbery  another  place  some 
distance  from  the  actual  place.   State  v.  Brown,  177. 

10.  Robbery:  Alibi:  Substantial  Evidence.  It  is  the  peculiar  province 
of  the  jury  to  determine  the  credibility  of  the  witnesses,  and 
they  are  not  compelled  to  believe,  nor  the  court  required  to 
believe  for  them,  that  the  testimony  of  four  witnesses  tending  to 
establish  an  alibi  for  the  defendant  was  true;  nor  is  it  the  provindt; 
of  the  court  to  reconcile  minor  discrepancies  in  the  testimony  of 
the  witnesses,  where  there  is  substantial  evidence  to  support  the 
main  charge  contained  in  the  information.     lb. 

11.  Appeal:  No  Brief  or  Assignments.  On  an  appeal  from  a  judgment 
in  a  felony  case,  where  no  brief  is  filed,  no  assignment  of  errors 
is  made,  and  no  motion  in  arrest  of  judgment  was  filed  below, 
the  Supreme  Court  looks  to  the  motion  for  a  new  trial  alone  to 
determine  whether  error  sufficient  to  warrant  reversal  occurred 
at  the  trial.    State  v.  Ellis,  219.     ' 

12.  Demurrer  in  Criminal  Case.  A  defendant  in  a  felony  case  who  in- 
troduces testimony  in  his  own  behalf  is  in  no  proper  position  to 
challenge  the  overruling  of  his  demurrer  offered  at  the  close  of 
the  State's  case;  but  if  in  his  motion  for  a  new  trial  he  challenges 
the  sufficiency  of  the  evidence  on  the  whole  record  to  sustain  a 
conviction,  that  question  is  presented  for  review  on  appeal.     lb. 

13.  Conspiracy:  Murder.  A  conspiracy  to  commit  murder  may  be  in- 
ferred from  the  facts  and  circumstances  in  evidence.  If  the  facts 
and  circumstances  are  sufficient  to  authorize  the  inference  that  de- 
fendant and  his  companion  acted  in  pursuance  to  a  common  pur- 
pose to  commit  murder,  a  verdict  of  guilty  will  be  upheld,  al- 
though the  companion  did  the  actual  shooting.     lb. 

14.  Instruction:  Murder  in  Second  Degree.  Where  the  evidence  tends 
to  show  murder  in  the  first  degree,  and  defendant  is  convicted  of 
murder  in  the  second  degree,  he  cannot  complain  that  a  proper 
instruction  on  murder  in  the  second  degree  was  given,  nor  that 
the  court  gave  one  on  murder  in  the  first  degree.     lb. 

15.   :  Circumstantial  Evidence.    It  is  the  statutory  duty  of  the 

court  to  instruct  on  circumstantial  evidence,  where  the  inference 
of  guilt  is  to  be^  inferred  from  facts  and  circumstances,  for  then 
such  an  instruction  is  necessary  for  the  information  of  the  jury 
in  reaching  their  verdict.     lb. 

16.  Defendant  as  Witness:  Cross-Examination.  The  attorney  for  the 
State,  in  the  cross-examination  of  defendant,  has  the  right  to  go 
into  questions  covered  by  his  direct  examination.    Tb. 

17.  Argument  to  Jury:  Preservation  for  Review.  To  attach  to  the 
motion  for  a  new  trial  excerpts  from  the  argument  to  the  jury 
made  by  the  attorney  for  the  State,  no  part  of  which  Is  incorporated 
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in  the  bill  of  exceptions,  is  not  sufficient  to  preserve  them  foi  r**- 
view  on  appeal.  Nor  is  there  any  basis  to  complain,  of  such  ar- 
gument on  appeal  if  no  exceptions  to  them  were  saved  in  the  trial 
court.     lb." 

18.  Withdrawal  of  Jury:  No  Exception.  A  complaint  on  appeal  can- 
not be  based  on  the  refusal  of  the  trial  court  to  withdraw  the  jury 
pending  a  decision  upon  the  competency  of  certain  testimony,  if 
there  was  no  ruling  on  the  request  and  no  exception  was  saved  by 
appellant.     lb. 

19.  Instruction:  Refusal:  Covered  by  Others.  It  is  not  error  to  i-efuse 
an  instruction  requested  by  defendant  where  it  is  but.  a  repetition 
of  others  given  and  the  matters  it  embraces  are  fully  cover  *d  by 
such  others.    lb. 

20.  Motion  for  New  Trial:  General  Assignments.  An  examination  of 
the  entire  transcript  disclosing  no  error  actually  committed  bv  the 
trial  court,  the  judgment  adjudging  defendant  guiltv  of  murder  in 
the  second  decree  is  affirmed;  but  DAVID  E.  BLAIR,  T.,  and 
HIGBEE,  P.  J.,  do  not  concur  with  that  part  of  the  opinion  an- 
nouncing that  a  general  assignment  in  the  motion  for  :\  now  trial 
that  the  verdict  was  the  result  of  passion  and  prejudice  on  the  part 
of  the  jury  and  that  error  wa*?  committed  in  the  admission  and 
exclusion  of  testimony  is  insufficient,  but  express  themselves  :.s 
not  satisfied  with  rulings  heretofore  announced  attempting  to  dis- 
tinguish between  such  assignments  in  criminal  and  civil  cases.    lb. 

21.  Instructions:  Converse  of  State's  Inference.  The  converse  of  the 
State's  instruction,  if  asked  by  the  defendant,  should  be  given.  It 
may  be  that  a  jury  will  infer  the  converse  of  a  correct  instruction 
given  for  the  State,  but  defendant's  case  should  not  be  submitted 
on  an  inference.   State  v.  Cantrell,  232. 

22.   : :  Robbery:  Conspiracy.  The  information  charged  that 

Cantrell.  Coleman  and  Duboise  had  robbed  Presley  of  a  gold  watch^ 
aod  forty  dollars  in  money.  Cantrell  was  granted  a  severance,* 
and  one  instruction  for  the  State  told  the  jury  to  find  him  guilty 
of  robbery  in  the  first  degree  if  they  found  that  Duboise  and  Cole- 
man feloniously  took  the  property  from  Presley's  person,  against 
his  will,  bv  force  and  violence  to  his  person,  etc.,  "if  vou  shall 
further  find  and  believe  from  the  evidence  that  tlie  defendant  Can- 
trell was  then  and  there  wilfully  present,  aiding  and  abetj^ng  and 
encouraging  them  so  to  do  or  either  of  them."  The  court  refused 
to  give  defendant's  instruction  telling  the  jury  that  "the  mere 
presence  of  the  defendant  at  the  time  Presley  was  robbed,  if  you 
believe  and  find  he  was  robbed,  but  did  not  aid,  abet,  assist  or 
encourage  Coleman  and  Duboise.  then  you  will  acquit  him."  Held. 
that  the  instruction  requested  by  defendjfht  was  the  converse  of 
that  given  for  the  State,  and  should  have  been  given;  for,  al- 
though the  jury  might  have  inferred  from  the  instruction  given 
for  the  State  that  defendant,  though  present,  did  not  aid,  abet  or 
encourage  the  others  to  commit  the  robbery  and  was  therefore  to  be 
acquitted,  his  side  of  the  case  should  have  been  fairly  submitted 
to  them  and  should  not  have  been  made  to  depend  upon  an  unex- 
pressed inference  to  be  drawn  from  the  State's  instruction.     lb. 

23.  :  :  :  Grand  Larceny.  Where  there  was  testi- 
mony that  the  prosecuting  witness  said  to  defendant,  in  the  pres- 
ence of  another,  "I  know  you  didn't  rob  me,  and  I  don't  know 
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who  did;  if  you  will  give  me  fifty  dollars  I  will  run  away  and 
they  will  never  get  me/'  the  court  should  have  given  an  instruction 
on  grand  larceny,  for  if  the  testimony  was  true  the  jury  might 
have  found  defendant  guilty  of  having  surreptitiotisly  stolen  the 
watch  and  money  from  the  prosecuting  witness*  person  without 
the  use  of  force  or  violence  or  putting  him  in  fear  of  injury  to  his 
person.    State  v.  Cantrell,  232. 

24.  Robbery:  Larceny.  It  is  not  robbery  to  obtain  property  from  an- 
other without  violence,  by  trickery  and  artifice  or  by  the  use  of 
only  sufficient  force  to  remove  it  from  his  pocket,  but  only  larceny, 
lb. 

25.  Arson:  Ownership  of  Public  Building:  Indictment  and  Proof. 
The  statute  does  not  require  an  allegation  of  ownership  where  the 
building  burned  is  a  public  one,  and  particularly  where  it  is  al- 
leged that  it  was  being  used  for  a  public  use.  An  allegation  in 
the  information  that  the  building  burned  by  defendant  was  the 
property  of  a  certain  public  school  district,  except  to  explicitly 
define  its  location  in  the  county  named  is  surplusage,  and  proof  to 
sustain  it  is  not  necessary.     State  v.  Henson,  238. 

26.  Continuance:  Presumption.  In  the  absence  of  a  showing  to  the 
contrary,  the  presumption  obtains  that  the  trial  court,  in  denying 
defendant's  application  for  a  continuance,  properly  exercised  its 
statutory  discretion;  and  where  the  transcript  shows  only  a  rec- 
ord entry  of  an  application  and  the  overruling  of  the  same,  the  as- 
signment that  the  court  erred  in  refusing  to  grant  a  continuance 
is  not  for  consideration.     lb. 

27.  Refreshing  Witness*  Memory:  Withdrawal  and  Private  Interview. 
The  practice  of  permitting  the  prosecuting  attorney  to  withdraw 
a  witness,  who  had  testified  before  the  grand  jury  and  manifested 
a  hazy  memory  when  examined  at  the  trial,  in  order  that  he  might 
refresh  her  memory  as  to  her  former  testimony,  is  not  to  be  com- 
mended; but  where  the  only  complaint  is  as  to  the  manner  pursued, 
and  there  is  nothing  to  show  that  the  defendant  was  thereby  in 
any  wise  deprived  of  a  fair  trial,  the  irregular  procedure  will  not 
be  held  to  be  prejudicial  error.     lb. 

28.  Surprise:  At  Own  Witness*  Testimony.  A  surprise  at  the  damag- 
ing testimony  of  defendant's  own  witness  will  not  authorize  a 
new  trial  except  upon  a  showing  that  the  defendant  could  not  have 
knofcvn  what  the  testimony  would  be,  and  it  is  incumbent  upon  the 
defendant  to  show  that  he  did  not  have  opportunity  to  obtain  such 
knowledge.     lb. 

29.   : 1 — :  Brought  Out  by  Defendant:  Objection:  Continuance. 

Defendant  is  precluded  from  urging  on  appeal  that  he  was  entitled 
to  a  continuance  or  a  new  trial  because  of  his  surprise  at  the 
damaging  testimony  of  his  own  witness,  if  such  testimony  was 
brought  out  by  his  direct  examination  of  the  witness,  and  on  cross- 
examination  by  the  State  no  objection  was  interposed.  Objection 
must  be  made  and  continuance  asked  at  the  time;  the  objection 
cannot  be  made  for  the  first  time  in  the  motion  for  a  new  trial. 
The  rule  as  to  surprise  is  the  same  in  criminal  as  in  civil  cases, 
lb. 

30.  Demurrer  to  Evidence:  Substantial  Testimony:  Arson.  Where  the 
indictment  sufficiently  charges  the  offense  and  there  is  substantial 
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testimony  to  sustain  it,  a  demurrer  to  the  evidence  should  be  over- 
ruled. Proof  that  a  schoolhouse  was  burned,  that  defendant  had 
threatened  to  burn  it,  that  he  was  at  the  schoolhouse  only  a  half 
hour  before  it  was  seen  to  be  burning,  that  he  returned  home  three 
miles  distant  shortly  afterwards  and  told  his  daughter-in-law  that 
he  had  burned  it  and  that  he  would  kill  her  if  she  ever  told  that 
he  had  burned  it  or  ever  threatened  to  burn  it.  Is  sufficient  to 
support  a  verdict  of  guilty.    lb. 

31.  Manslaughter:  Malice:  Sudden  Passion:  Instruction.  Where  defend- 
ant wrote  deceased  (his  wife's  foster  mother)  that  if  she  ever 
placed  her  foot  in  his  yard  he  would  blow  her  brains  out,  which 
of  itself  clearly  indicated  malice  aforethought,  and  the  next  day, 
as  he'  came  around  the  house,  he  discovered  her  standing  in  the 
highway,  near  his  gate,  where  for  fifteen  or  twenty  minutes  she 
had  been  talking  with  his  wife,  and  when  she  began  to  curse 
him  he  laid  down  a  hammer  and  went  to  his  wife  and  asked  her 
to  go  to  the  house,  and  deceased  struck  at  him  with  a  cane,  and 
after  he  and  his  wife  entered  the  house  he  secured  his  shotgun  and 
shot  deceased  while  she  was  still  in  the  highway,  twenty-five  feet 
or  more  distant  from  him,  no  instruction  for  manslaughter  in 
any  degree  should  have  been  given,  and  one  telling  the  jury  that 
if  defendant  intentionally  shot  deceased  whilst  in  a  violent  passion 
suddenly  aroused  by  reason  of  her  having  assaulted  him  with  a 
cane,  and  if  said  shooting  was  not  done  in  self-defense  and  was 
not  done  with  malice  but  was  the  result  of  such  passion,  defendant 
should  be  found  guilty  of  manslaughter  in  the  fourth  degree,  was 
properly  refused.    State  v.  Allen,  258. 

32.  Murder:  Malice:  Use  of  Deadly  Weapon:  Presumption  of  Malice. 

Where  defendant  admitted  the  shooting  of  deceased  with  a  shotgun, 
but  claimed  justification  and  there  were  no  eye  witnesses  except 
defendant  and  his  wife,  an  instruction  on  the  presumption  of  malice 
arising  from  the  use  of  a  deadly  weapon  upon  another  at  some 
vital  point  is  proper.  In  such  case  it  was  proper  to  instruct  the  jury 
that  he  who  wilfully  uses  upon  another  at  some  vital  part  a  deadly 
weapon,  such  as  a  shotgun,  loaded  with  powder  and  leaden  bullets, 
must,  in  the  absence  of  qualifying  facts,  be  presumed  to  know 
that  the  effect  is  likely  to  produce  death,  and  knowing  this  must 
be  presumed  to  intend  death  as  the  probable  and  ordinary  con- 
sequence of  such  act,  and  if  such  deadly  weapon  is  used  without 
just  cause  or  provocation  he  must  be  presumed  to  do  it  wickedly 
and  from  a  bad  heart.     lb. 

33.  Evidence:  Exhibition  of  Bloody  Clothes.  Where  the  record  recites 
a  statement  by  the  trial  judge  that  the  garments  of  deceased  were 

*  not  exhibited  to  the  jury  and  that  those  which  were  blood-stained 
were  covered  with  others  on  which  there  was  no  blood,  and  that 
he  thereupon  directed  them  to  be  removed  from  the  courtroom,  and 
the  undisputed  Evidence  is  that  defendant  wrote  a  letter  threaten- 
ing to  kill  deceased  if  she  came  upon  his  premises,  and  shot  her 
as  she  stood  in  the  public  highway  in  front  of  his  gate,  cursing 
him,  and  the  jury  gave  him  the  lowest  punishment  possible  under 
the  instructions,  he  has  no  just  ground  to  complain  on  appeal 
that  the  court  permitted  the  bloody  garments  of  deceased  to  be 
exhibited  before  the  jury  or  to  remain  in  plain  view  of  the  jury, 
lb. 

34.  -^ :  Self -Serving  Declarations:  Res  Gestae.  Self-serving  declara- 
tions of  defendant,  made  in  the  absence  of  deceased,  are  not  corn- 
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petent  evidence.  Where  both  defendant  and  his  wife  were  per- 
mitted to  testify  fully  as  to  everything  that  occurred  and  was 
said  in  the  presence  of  deceased,  and  his  wife  was  permitted  to 
testify  what  she  said  to  defendant  concerning  the  threats  made 
by  deceased,  in  his  absence,  what  defendant  said  to  his  wife,  in 
the  absence  of  deceased,  at  the  time  his  wife  repeated  deceased's 
threats,  is  no  part  of  the  res  gestae,  and  is  not  competent.  State  v. 
Allen,  258. 

35.  Evidence:  Uncommunicated  Threats.  It  is  not  error  to  refuse  to  per- 
mit a  witness  to  testify  that  she  had  a  conversation  with  de- 
ceased at  the  time  defendant's  child  was  born,  in  which  deceased 
said  she  had  often  tried  to  get  defendant's  wife  to  produce  an 
abortion  and  destroy  the  child  and  that  she  did  not  propose  that 
such  child  should  live,  where  the  subject-matter  of  said  conversa- 
tion was  not  communicated  to  defendant.    lb. 

36.  Remarks  of  Court:  Protection  of  Wife  and  Child.  Where  the  state- 
ments of  deceased  concerning  defendant's  child  were  incompetent, 
because  not  communicated  to  defendant,  and  defendant's  counsel 
urged  their  competency  "on  the  theory  that  a  man  has  the  same 
right  to  protect  his  wife  and  child  that  he  has  himself,"  a  remark 
by  the  court  that  "such  may  be  true,  but  the  defendant  has  befen 
on  the  stand  and  doesn't  show  in  his  testimony  that  it  was  in  the 
protection  of  his  wife  and  child  that  the  shot  was  fired,"  was  not 
prejudicial,  the  defendant  having  testified  that  as  deceased  ap- 
proached him  he  thought  she  had  a  gun  or  something  in  her  hand 
and  he  thereupon  shot  her,  his  wife  and  child  not  bein^  present, 
lb. 

37.  Instructions:  Refusing  Defendant's.  Where  the  instructions  given 
for  the  State  clearly  and  correctly  state  all  the  law  necessary 
for  the  jury  to  consider,  it  is  not  error  to  refuse  others  asked 
by  defendant.     lb. 

38.  Evidence:  Wife  as  Witness:  Testimony  Before  Coroner:  Impeach- 
ment. The  testimony  of  defendant's  wife  voluntarily  given  be- 
fore the  coroner  may  be  used  at  the^  trial,  on  cross-examination, 
for  the  purposes  of  contradiction  and  impeachment,  as  to  any  mat- 
ter referred  to  at  the  trial;  and  it  is  not  incumbent  upon  the  State, 
in  offering  her  said  testimony  for  such  purpose,  to  show  that  she 
had  been  advised  she  could  decline  to  testify,  but  a  showing  that 
she  testified  of  her  own  volition  is  made  by  a  recital,  in  the  trans- 
cribed and  signed  testimony  of  the  witnesses  at  the  inquest,  that 
she  "voluntarily  testified  as  a  witness  without  objection,  and  at 
her  own  instance  was  recalled  to  enable  her  to  give  additional 
testimony,"  and  such  recital,  if  uncontradicted,  must  be  taken  as 
true.     lb. 

39.  : :  : :  As  Other  Witnesses.   The  wife  of 

defendant,  who  is  his  principal  witness  and  testifies  to  every  phase 
of  the  case,  stands  upon  the  same  plane  as  any  other  witness  and 
is  liable  to  impeachment  in  the  same  way;  and  if  she  made  material 
statements  out  of  court  which  wer^  in  conflict  with  her  testi- 
mony at  the  trial,  whether  made  at  the  coroner's  inquest  or  else- 
where, the  State  is  entitled  to  use  them.     lb. 

DAMAGES. 

1.    Excessive  Speed:  Proximate  Cause.    Where  the  morning  was  very 
foggy,  hand-cars  on  the  track  were  to  be  expected,  men  on  the 
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hand-car  could  see  only  twenty  or  thirty  feet  ahead,  it  was  the 
usual  practice  of  trainmen  at  such  times  to  run  the  train  ten  or 
twelve  miles  an  hour  and  to  continuously  ring  the  bell  and  sound 
the  whistle  at  frequent  intervals  and  there  is  positive  testimony 
that  neither  was  done,  the  train  was  being  run  at  a  speed  of 
twenty-five  miles  an  hour,  and  it  is  inferable  from  the  facts  that 
if  the  train  had  been  run  at  the  customary  speed  the  hand-car 
would  have  reached  its  destination  and  been  off  the  track  before 
the  train  arrived,  the  inference  that  the  excessive  speed  was  the 
proximate  cause  of  the  collision  is  justified  by  the  facts;  and  it 
is  pure  assumption  that  a  train  running  at  half  the  speed  would 
have  caused  the  same  injury,  for  if  the  train  had  been  running  at 
half  the  speed  the  men  on  the  hand-car  would  have  had  double  time 
to  jump  for  their  lives,  and  the  force  of  the  collision  would 
necessarily  have  been  less.     Rigley  v.  Pryor,  10. 

2.  Interference  With  Lawful  Business:  Cause  of  Action:  Demurrer. 

The  petition  in  an  action  on  the  case,  charging  defendant  with 
maliciously  interfering  with  plaintiff's  lawful  occupation,  is  set 
out  in  full  in  the  opinion,  and  is  held  to  state  a  cause  of  action, 
and  the  trial  court  erred  in  sustaining  a  general  demurrer  thereto. 
Stewart  Land  Co.  v.  Perkins,  194. 

3.  : :  Time  and  Place.    A  motion  to  make  more  definite 

and  certain,  rather  than  a  general  demurrer,  is  the  proper  method 
to  reach  a  petition  which  it  is  contended  does  not  sufficiently  charge 
the  time  or  place  of  the  performance  of  the  unlawful  acts  of 
maliciously  interfering  with  plaintiff's  lawful  occupation.     lb. 

4.   :  :   Sufficient   Allegations.    A   petition   which    clearly 

charges  that  plaintiff  was  engaged  in  the  transaction  of  a  lawful 
business  and  that  while  so  engaged  defendant,  without  cause  or 
excuse  and  actuated  alone  by  malice,  conspired  with  other  un- 
known persons  to  interfere  with  and  destroy  plaintiff's  business, 
to  his  damage  in  the  sum  of  thirty  thousand  dollars,  states  a  cause 
of  action.  If  plaintiff  was  engaged  in  a  lawful  business  it  was 
an  actionable^  wrong  for  defendant,  without  lawful  excuse,  to  form 
a  conspiracy  'to  injure  him  in  that  business,  aijd  then  to  carry  out 
the  purpose  of  the  conspiracy.     lb. 

5.  — -— -:  --:  Two  Basic  Propositions.    An  unlawful  conspiracy 

to  injure  plaintiff's  business,  carried  out,  will  sustain  an  action  on 
the  case,  and  a  lawful  combination  which  seeks  to  effectuate  its 
lawful  purpose  in  an  unlawful  manner  to  the  injury  of  plaintiff 
will  sustain  an  action,  if  damages  accrue  to  him.     lb. 

6.  -:  :  Malice  Unaccompanied  by  Unlawful  Acts.     The 

conspiracy  of  defendant  to  injure  defendant's  lawful  business  being 
wrongful,  any  wrongful  act  in  pursuance  thereof  would  be  wrong- 
ful, and  if  damages  result  an  action  will  lie,  and  in  such  case  it 
cannot  be  held  that  the  gravamen  of  the  charge  is  malice  unac- 
companied by  unlawful  acts.    lb. 

7.   :  :   Force   and   Intimidation.    If   the   petition    clearly 

charges  an  unlawful  and  wrongful  conspiracy  to  injure  a  lawful 
business,  it  is  not  necessary  that  it  allege  that  force  and  intimida- 
tion were  employed.     lb. 

8.  Breach  of  Contract:  Fraud  as  Defense:  Pleading  Scienter.     In  an 
action     for    fraud    the    scienter    must    be    alleged;    but   where   the 
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allegations  of  the  answer  show  such  facts  and  circumstances  that 
the  party  making  the  false  representations  must  have  known 
whether  or  not  they  were  true,  they  are  sufficient  without  a  direct 
allegation  that  they  were  known  to  be  false.  Am.  Paper  Prod.  Co. 
V.  Carroll,  204. 

9.  Breach  of  Contract:  Fraud  as  Defense:  Failure  of  Evidence:  False 
Weights,  The  defense  to  plaintiiFs  suit  for  breach  of  a  hauling  con- 
tract that  plaintiff  "falsely  and  fraudulently  represented  that  the  weights 
of  the  loads  actually  hauled  were  grossly  and  largely  below  the  actual 
weighs,"  is  not  established  by  evidence  which  shows  no  misrepresenta- 
tion of  any  weight  actually  ascertained,  or  by  evidence  which  fails  to 
show  that  plaintiff  at  any  time  knew  or  had  reason  to  know  that 
the  estimated  weights  were  incorrect,  or  by  evidence  which  shows 
that  all  the  transactions  were  consistent  with  good  faith,  or  shows 
merely  a  mistake,  or  at  worst  negligence  in  the  weighing.     lb. 

10.  :  Incorrect  Weights:  Good  Faith:  Instruction.   In  an  action 

for  breach  of  a  hauling  contract  where  the  defense  is  that  the 
weight  of  the  goods  hauled  was  falsely  and  fraudulently  represent- 
ed, an  instruction  which  requires  the  jury  to  find  that  plaintiff 
"in  good  faith  weighed  same  or  ascertained  the  weight  of  same 
and  in  good  faith  gave  defendants  such  weights  with  reasonable 
and  substantial  correctness"  is  error  against  plaintiff,  in  that  it 
requires  the  jury  to  find  that  the  weights  were  correct  and  were 
ascertained  in  good  faith,  and  places  upon  him  a  burden  he  is  not. 
required  to  sustain.  If  the  weights  were  substantially  correct,  it 
would  not  matter  whether  they  were  ascertained  in  good  faith  or 
not;  if  the  goods  were  weighed  in  good  faith  and  presented  to  de- 
fendant in  good  faith,  some  lack  of  correctness  in  the  weight 
arising  through  mistake,  would  not  vitiate  the  contract,  where  it 
provided  the  method  by  which  mistakes  might  be  corrected.     lb. 

11.   :  Substantial  Performance.    Where  a  party  seeking  to  en- 
force a  contract,  or  seeking  damages  for  its  breach,  can  show  sub- 

'  stantial  compliance,  except  some  inadvertent  or  unintentional  ele- 
ment which  may  be  corrected,  he  will  not  l^e  denied  recovery 
for  such  breach.     lb. 

12.   :  Counterclaim.    In  an  action  for  damages  for  breach  of  a 

hauling  contract  defendant  cannot  recover  on  his  counterclaim 
for  goods  hauled  and  not  paid  for,  unless  there  is  a  finding  that 
he  had  performed  his  contract,  or  a  finding  of  facts  that  would 
excuse  him  from  such  performance.     lb. 

13.  Measure  of:  Special:  Loss  of  Earnings:  Allegation  and  Instruction. 

An  allegation  that  "prior  to  his  injury  plaintiff  was  engaged  in  the 
business  of  buying  and  selling  brooms  at  wholesale,  and  was  a 
salesman  of  merchandise  to  the  retail  trade,  and  earned  an  aver- 
age of  five  dollars  per  day;  that  since  his  injury  he  has  been  un- 
able to  attend  to  his  business,  and  has  lost  his  earnings;  that  his 
earning  power  has  been  permanently  impaired;  that  he  will  con- 
tinue to  lose  the  earnings  of  his  business;  that  he  will  be  per- 
manently unable  to  follow  his  former  business,  or  any  other  busi- 
ness" simply  puts  a  limit  on  plaintiff's  loss  of  earnings  prior  to 
the  filing  of  his  petition  to  five  dollars  per  day,  but  puts  no  such 
limit  upon  his  future  earnings;  and  an  instruction  telling  the 
jury  that  in  estimating  his  damages  they  will  take  into  considera- 
tion "the  reasonable  value  of  plaintiff's  time  which  he  has  lost 
as  a  direct  result  of  said  injury,  whether  his  earning  capacity  has 
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been  reduced  as  a  direct  result  of  said  injuries,  and  what  effect 
his  injuries  will  have  on  his  earning  capacity  in  the  future"  was 
not  erroneous,  although  it  placed  no  specific  limit  upon  the  amount 
that  might  be  allowed  for  loss  of  time  or  earnings.  Laycock  v. 
United  Rys.  Co.,  344. 

14.  :  :  Loss  of  Time:  Less  Tjhan  Alleged:   Instruction. 

Where  the  petition  fixed  the  value  of  plaintiffs  time  from  the  date 
of  his  injupr  to  the  filing  of  the  petition  at  five  dollars  a  day, 
and  the  evidence  was  that  he  earned  only  four  dollars  a  day,  an 
instruction  telling  the  jury  that  in  estimating  plaintiff's  damages 
they  should  take  into  consideration  "the  reasonable  value  of  his 
time  which  you  may  btlieve  from  the  evidence  the  plaintiff  lost  as 
a  direct  result  of  said  injury,"  without  mentioning  the  amount, 
was  not  erroneous.  Where  the  evidence  shows  that  the  value  of 
earnings  lost  or  of  time  lost  is  less  than  the  amount  stated  in  the 
petition,  the  presumption  is  that  the  jury,  absent  anything  to 
the  contrary  appearing,  obeyed  their  oaths  and  brought  in  a  ver- 
dict according  to  the  evidence.  It  is  necessary  that  the  instruction 
limit  the  amount  of  such  special  damages  only  in  case  the  amount 
as  shown  by  the  evidence  exceeds  or  may  exceed  the  amount 
specified  in  the  petition.  [Approving  ruling  of  Kansas  City  Court 
of  Appeals  in  Campbell  v.  Chillicothe,  175  Mo.  App.  436,  and  nu- 
merous other  cases,  and  disapproving  contrary  ruling  by  St.  Louis 
Court  of  Appeals.]     lb. 

15.  :  Double  Recovery:  Loss  of  Time  and  Loss  of  Earnings.  Loss 

of  time  and  loss  of  earnings  do  not  constitute  separate  and  distinct 
items  of  loss.  An  instruction  permitting  plaintiff  tx>  recover  for 
time  lost  and  reduced  earning  capacity  in  the  past  does  not  allow 
a  double  recovery,  and  is  not  erroneous.     lb. 

16.  Jerks  and  Lurches  of  Car:  Cable  Cars  and  Freight  Trains.  There  is 
a  wide  difference  between  the  jerks  and  lurches  of  cable  cars  and 
freight  trains  necessarily  incident  to  their  operation  and  the  jerks 
and  lurches  incident  to  the  operation  of  an  electric  street  car, 
and  the  cases  excusing  the  irregularity  of  their  movements  are  not 
authority  for  excusing  the  unusual  and  extraordinary  jerks  of 
electric  street  cars.     lb. 

17.  Collision  of  Trains:  Proximate  Cause:  Question  for  Jury.  In  an 
action  for  damages  for  personal  injuries  received  in  a  head-on 
collision  between  freight  trains,  brought  by  the  locomotive  engi- 
neer of  one  of  them,  wherein  there  is  evidence  that  the  telegraph 
operators  failed  to  give  plaintiff  proper  stop  signals  against  the 
opposing  superior  train  and  gave  a  misleading  clearance  card  to 
said  opposition  train,  aand  evidence  that  the  crew  of  the  opposi- 
tion train  were  guilty  of  gross  negligence  in  leaving  their  station 
ahead  of  their  schedule  and  ran  around  a  curve  at  an  excessive  speed, 
and  evidence  that  the  plaintiff,  notwithstanding  the  operator's  fail- 
ure to  give  proper  signals,  knew  that  the  opposition  train  would 
enter  the  block  from  the  opposite  direction  if  on  its  schedule  and 
that  his  train  was  therefore  in  imminent  danger  and  took  no  meas- 
ures to  protect  it,  the  question  whether  plaintiff's  negligence  or  de- 
fendant's negligence  was  the  proximate  cause  of  the  collision  was 
one  for  the  jury.    Stuart  v.  Dickinson,  516. 
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DEMURRER. 

1.  Pendency  of  Another  Action:  Arbitration:  Motion  to  Vacate  Award: 
Motion  to  Strike  from  Files.  The  pendency  of  another  action  be- 
tween the  same  parties  and  involving  the  same  issue  is  not  sufficient 
to  sustain  a  ruling  striking  out  a  motion  to  vacate  the  award  of 
the  arbitrator,  unless  the  pendency  of  such  other  action  is  made 
manifest  by  the  face  of  the  motion.  A  demurrer  strikes  only  at 
the  face  of  a  pleading  the  sufficiency  of  which  it  assails;  and  if 
the  motion  to  vacate  the  award  of  an  arbitrator  makes  no  reference 
to  the  pendency  of  another  suit,  a  motion  to  strike  it  out  on  that 
account  is  futile  as  a  demurrer  and  cannot  be  sustained.  Mo. 
Bridge  &  Iron  Co.  v.  Pac.  Lime  &  Gypsum  Co.,  170. 

2.  In  Criminal  Case.  A  defendant  in  a  felony  case  who  introduces 
testimony  in  his  own  behalf  is  in  no  proper  position  to  challenge 
the  overruling  of  his  demurrer  offered  at  the  close  of  the  State's 
case;  but  if  in  his  mption  for  a  new  trial  he  challenges  the  suf- 
ficiency of  the  evidence  on  the  whole  record  to  sustain  a  convic- 
tion, that  question  is  presented' for  review  on  appeal.  State  v.  Ellis, 
219. 

3.  To  Evidence:  Substantial  Testimony:  Arson.  Where  the  indict- 
rnent  sufficiently  charges  the  offense  and  there  is  substantial  tes- 
timony to  sustain  it,  a  demurrer  to  the  evidence  should  be  over- 
ruled. Proof  that  a  schoolhouse  was  burned,  that  defendant  had 
threatened  to  burn  it,  that  he  was  at  the  schoolhouse  only  a  half 
hour  before  it  was  seen  to  be  burning,  that  he  returned  home  three 
or  four  miles  distant  shortly  afterwards  and  told  his  daughter-in- 
law  that  he  had  burned  it  and  that  he  would  kill  her  if  she  ever 
tpld  that  he  had  burned  it  or  ever  threatened  to  burn  it,  is  sufficient 
to  support  a  verdict  of  guilty.    State  v.  Henson,  238. 

DIVORCE. 

1.  Deed  by  Entireties.  Purchase  Price  Advanced  by  Husband.  Where 
the  husband's  money  paid- for  the  land  and  the  deed  named  him  and 
his  wife  as  grantees,  thereby  creating  an  estate  by  the  entireties, 
and  subsequently  they  are  divorced,  thereby  changing  the  estate 
into  one  in  common,  the  husband,  in  a  subsequent  partition,  is  not 
entitled  to  thje  amount  advanced  by  him,  and  the  Court  of  Appeals 
in  so  deciding  and  in  holding  that  only  the  balance,  after  deducting 
the  money  advanced,  may  be  divided  between  them,  contravened 
the  decision  in  Bender  v.  Bender,  281  Mo.  473,  since  it  was  there 
decided  that  a  resulting  trust  must  arise,  if  at  all,  at  the  instant 
the  deed  is  taken,  and  cannot  be  created  by  subsequent  occurrences. 
State  ex  rel.  Roll  v.  Ellison,  28. 

2.   ;— :  Effect  on  Property  Rights.    Divorce  does  not  restore  the 

parties  to  their  former  condition  in  all  respects;  it  vests  the  wife 
with  her  moiety,  and  it  changes  an  estate  by  the  entireties  into 
a  tenancy  in  common,  but  it  does  not  raise  a  resulting  trust  in 
favor  of  the  husband  who  paid  the  money  for  a  deed  to  her  and 
him  as  the  grantees,  and  no  such  resulting  trust  arises  in  his 
favor  unless  the  trust  arose  at  the  time  the  deed  was  taken.     lb. 

DOWER. 

1.    Widow's  Election:  Filed  Before  Letters  of  Administration.     The 

right  of  a  childless  widow  to  elect  to  take  a  half  interest  in 
her  deceased  husband's  property  is  not  suspended  until  the  granting 
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of  letters  of  administration  upon  his  estate,  but  her  election  may  be 
filed  in  the  Recorder's  office  before  the  issuance  of  such  letters, 
Landis  v.  Hawkins,  163. 

2.   :  :  Construction.     The  statute  (Sec.  325,  R.  S.  1919) 

requiring  the  widow's  declaration  of  an  electiofi  to  take  an  absolute 
interest  in  her  husband's  estate  in  lieu  of  common-law  dower,  to 
be  filed  with  the  clerk  of  the  court  in  which  letters  of  administra- 
tion shall  have  been  granted  within  six  months,  and  in  the  office 
of  the  Recorder  of  Deeds  of  the  same  county  within  nine  months, 
after  the  grant  of  such  letters,  is  to  be  construed  as  a  Statute  of 
Limitations,  and  should  be  liberally  construed  so  as  to  accomplish 
its  evident  purpose.     lb. 

3.  :  :  Erroneous  Indorsement.    The  widow's  declaration 

to  elect  to  take  an  absolute  interest  in  her  husband's  estate  in 
lieu  of  common-law  dower  is  filed  when  it  is  lodged  in  the  office 
of  the  clerk  of  the  probate  court  with  the  intention  that  it  shall 
become  operative*  as  an  election  under  the  statute;  and  the  fact 
that  the  clerk,  on  discovering  that  it  had  not  been  marked  filed  on 
that  date,  indorses  on  it  a  wrong  filing  date,  does  not  preclude  her 
or  her  subsequent  grantee  from  showing  the  true  date  of  filing. 
And  the  probate  judge,  on  discovering  the  error  in  the  indorsement, 
has  the  right  to  correct  it,  by  making  a  proper  order,  so  that  it 
will  speak  the  truth.   lb. 

DRAINAGE  DISTRICTS. 

1.  Quo  Warranto:  Attorney-General:  Public  Interest.  The  Attorney- 
General,  without  leave,  has  the  right,  at  any  time,  to  file  in  the 
Supreme  Court  an  information  in  the  nature  of  a  quo  zvarranto 
in  any  matter  in  which  the  public  interest  is  involved,  and  by 
public  interest  is  meant  an  interest  in  which  a  class  or  community 
have  a  pecuniary  interest  and  by  which  their  rights  or  liabilities, 
as  a  class  or  community,  are  affected.  State  ex  inf.  McAllister 
V.  Albany  Drain.  Dist..  33. 

2.   :  :  :  Extension  of  Boundaries.     A  quo  warranto 

proceeding  to  test  the  validity  of  the  judgment  of  a  circuit  court 
extending  the  boundary  lines  of  a  legally  organized  drainage  dis- 
trict so  as  to  add  thereto  other  large  tracts  of  land,  instituted  by 
the  Attorney-General  at  the  relation  of  the  owners  of  the  lands 
so  added,  in  which  it  is  alleged  in  the  information  that  the  statute 
did  not  empower  the  circuit  court  to  render  the  judgment  and 
that  the  district  is  unlawfully  usurping  and  improperly  exercising 
corporate  franchises  over  said  lands,  cannot  be  maintained,  since 
the  matters  involved  are  mainly,  if  not  altogether,  private,  and  the 
public,  neither  in  fact  nor  upon  any  substantial  •  theory,  has  any 
interest  in  the  controversy.     lb. 

3.  : :  1 — :  :  Misuser  of  Corporate  Power.   The 

extension  by  the  circuit  court  of  the  corporate  boundaries  of  a 
drainage  district  so  as  to  include  other  large  tracts  of  lands  is 
neither  an  assumption  nor  an  abuse  of  the  corporate  powers  of 
such  public  corporation,  but  simply  a  violation  of  the  private  rights 
of  the  owners  of  such  lands,  and  under  such  circumstances  quo 
warranto  at  their  relation  to  oust  the  district  from  exercising  cor- 
porate authority  over  the  lands  will  not  lie.     lb. 
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4.  Quo  Warranto:  Attorney-General:  Public  Interest:  Rules  Ap- 
plicable to  Municipal  Corporation:  E^ension  of  Boundaries.  Drain- 
age districts  are  public  corporations  or  corporate  subdivisions  of 
the  State,  authorized  to  exercise  the  powers  granted  to  them  for 
the  purposes  of  Iheir  creation,  within  their  territorial  jurisdiction, 
as  fully  and  with  like  authority  as  municipal  corporations  exercise  their 
powers;  and  being  such,  the  validity  of  an  act  of  a  drainage  district 
extending  its  corporate  boundaries  cannot  be  raised  by  quo  warranto, 
any  more  than  can  the  act  of  a  city  extending  its  corporate  limits  so 
as  to  include  farming  lands  contrary  to  the  owner's  wishes  can  be  so 
raised.    State  ex  inf.  McAllister  v.  Albany  Drain.  Dist.,  33. 

6.   :  Collateral  Attack  Upon  Organization.    A  drainage  district 

being  a  municipal  corporation,  the  legality  of  its  organizaton  can- 
not be  collaterally  attacked  or  inquired  into  at  the  suit  of  individ- 
uals,   lb. 

6.  :  Extension  of  Boundaries:  Judgment  of  Circuit  Court:  Ju- 
dicial Act:  Collateral  Attack.  The  jurisdiction  of  the  circuit  court 
having  attached  upon  the  filing  of  a  petition  therein  to  extend  the 
boundaries  of  a  drainage  district  to  include  other  large  tracts  of 
land,  any  errors  of  fact  or  of  law  which  may  have  been  committed 
by  the  court  in  reaching  its  conclusions  and  in  the  rendition  of  its 
judgment  extending  the  boundaries  cannot  be  inquired  into  in  a 
quo  warranto  suit,  unless  there  was  illegality  in  the  proceeding 
or  fraud  was  practiced.  The  court's  action  was  judicial,  and  any 
error  committeed  in  the  judgment  rendered  cannot  I  -  re.-iewed 
by  quo  warranto.     lb. 

7.  :  How  Far  a  Remedy.     The  writ  of  quo  warranto  is  usually 

employed  for  trying  the  title  to  a  corporate  franchise  or  to  a  corporate 
or  public  office;  it  is  not  primarily  an  action  in  the  interest  of  an  in- 
dividual, but  is  intended  to  protect  the  public  generally  against  the 
unlawful  usurpation  of  franchises  or  offices;  and  is  not  in  any  sense 
a  writ  of  correction  or  review.  "State  ex  inf.  McAllister  v.  Norbome 
Drain.  Dist.  Co.,  91. 

8.  '• — :  Annulling  Judgment  Extending  Boundaries.    A  proceeding 

by  quo  warranto,  brought  in  the  Supreme  Court  by  the  Attorney- 
General,  is  not  the  remedy  for  annulling  the  judgment  of  the  cir- 
cuit court  extending  the  boundaries  of  a  drainage  district  to  in- 
clude the  lands  of  the  relators  at  whose  instance  the  suit  is  insti- 
tuted. The  respondent  being  a  corporation,  the  court  is  limited  on 
quo  warranto  to  determining  by  what  right  it  wrongfully  or  il- 
legally exercises  certain  franchises,  or  to  ousting  it  from  the  right 
to  be  a  corporation  for  an  abuse  or  non-user  of  franchises  grant- 
ed, and  cannot  review  the  judgment  of  the  circuit  court  extend- 
ing the  boundaries.     lb. 

9.  :  ^:  Jurisdiction:  Errors.  Where  the  circuit  court  ac- 
quired jurisdiction,  relators  had  an  opportunity  to  be  heard  and 
all  the  requirements  of  Section  4  of  the  Circuit  Court  Drainage 
District  Act  of  1913  governing  the  matter  of  extension  were  com- 
plied with,  mere '  erroneous  findings  of  fact  or  errors  of  judgment 
will  not  afford  sufficient  ground  for  annulling  by  quo  zvarranto 
the  judgment  extending  the  boundaries  to  include  relators*  lands; 
but  in  the  absence  of  fraud,  the  judgment  must  be  considered  as 
conclusive.    lb. 


Digitized  by 


Google 


290  Mo.]  INDEX.  751 

DRAINAGE  DISTRICTS-~Continued. 

10.  ;  Limited  Right  to  Review.     The  Circuit  Court  Drainage 

District  Act  of  1913  being  special  and  independent  of  the  civil 
code,  and  the  right  of  an  appeal  to  review  the  judgment  of  a  cir- 
cuit court  relating  to  a  drainage  district  being  limited  to  the 
specific  matters  by  it  mentioned,  the  right  to  review  the  judgment 
of  the  circuit  court  extending  the  boundaries  of  a  drainage  dis- 
trict is  likewise  limited,  and  will  not  be  extended,  to  make  the 
writ  of  certiorari  or  quo  ivarranto  available  for  that  purpose.    lb. 

ELECTIONS. 

1.  Ballots  and  Poll  Books:  Use  by  Grand  Jury^  Forbidden  by  Statute. 
A  subpoena  duces  tecum  directed  to  the  Board  of  Election  Com- 
missioners of  the  City  of  St.  Louis,  commanding  them  to  bring 
before  the  grand  jury  "the  ballot  boxes,  baUots  and  the  official 
returns  and  statements  made  by  the  judges  and  clerks  of  election" 
of  a  certain  precinct  in  connection  with  a  primary  election  is  pro- 

*  hibited  by  Section  5403,  Revised  Statutes  1919,  prohibiting  the 
use  of  such  ballots  if  the  use  thereof  will  "tend  toward  showing 
who  voted  any  ballot;"  for  the  use  of  the  ballots  in  connection 
with  the  poll  books  would  enable  at  least  the  members  of  the  grand 
jury  and  all  other  persons  legally  present  to  ascertain  how  each 
voter  had  voted.   State  ex  rel.  Murphy  v.  Landwehr,  160. 

2.  — : :  Certificate  to  Poll  Book.   The  poll  books  made  by 

the  judges  and  clerks  of  election  at  a  primary  election,  if  they 
are  produced  before  the  grand  jury,  must  be  presented  as  a  whole, 
including  the  certificate  on  the  back  page  thereof,  which  cannot 
be  reserved  from  the  book,  by  the  court  or  the  election  commission- 
ers, and  to  produce  the  certificate  is  to  produce  the  poll  book 
itself  before  the  grand  jury  and  its  legal  attendant?,  and  that 
would  be  -to  violate  Section  6403,  Revised  Statutes  1919,  which 
declares  that,  in  an  investigation  before  a  grand  jury,  "the  ballots 
be  in  no  way  used  or  any  information  disclosed  that  would  tend 
toward  showing  who  voted  any  ballot."  [DAVID  E-  BLAIR,  J., 
concurring  for  the  reason  that  State  ex  rel.  v.  Hartmann,  231  S. 
W.  982,  decided  by  Court  in  Banc,  is  controlling  in  this  case,  the 
facts  not  being  distinguishable  from  those  in  judgment  there.]    lb. 

EQUITY. 

General  and  Specific  Prayer:  Prayer  for  Conveyance:  Judgment  for 
Accounting.  A  court  of  equity  may  grant  any  relief  consistent  with 
the  allegations  of  the  petition.  Where  the  petition  contains  a 
prayer  for  specific  relief  it  may  give  a  different  relief;  under  a  prayer 
for  general  relief  it  may,  instead  of  granting  a  specific  prayer  to 
compel  defendant  to  convey  certain  land  to  plaintiff,  compel  de- 
fendant to  account  for  its  value.   Marston  v.  Catterlin,  185. 

ESTOPPEL. 

1.   Corporation:    Conveyance    to    Secure    Debt:    Equitable    Estoppel. 

Equitable  estoppel  cannot  be  interposed  to  defeat  a  recovery  upon 
the  legal  title  unless  it  is  pleaded;  and  where  the  evidence  establishes 
that  the  execution  of  the  corporate  mortgage,  regfular  on  its  face, 
was  not  authorized  by  its  board  of  directors  and  was  therefore 
void,  it  devolves  upon  the  holder  of  the  nbte,  when  sued  by 
the  corporation  to  have  said  mortgage  removed  as  a  cloud  upon 
its  title,  to  plead  and  prove  any  equitable  defense  it  desires  to 
assert  in  derogation  of  the  legal  title.    But  although  said  holder 
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stands  solely  upon  the  legal  title  acquired  by  the  mortgage,  the 
court  will  examine  the  plaintiff  corporation's  own  evidence  to  as- 
certain whether  it  shows  that  the  plaintiff  is  estopped,  in  equity, 
although  equitable  estoppel  is  not  pleaded,  from  asserting  the  in- 
validity of  the  mortgage  and  to  have  it  removed  as  a  cloud  upon 
its  title.     Grafeman  Dairy  Co.  v.  Ellis,  311. 

2.  Corporation:  Conveyance  to  Secure  Debt:  Equitable  Estoppel: 
Knowledge  of  Transaction:  Personal  Debt  of  President.  Where  the 
most  of  the  debt  to  the  bank,  to  secure  which  the  president  of  a 
corporation  executed  a  deed  of  trust,  without  authority  from  its 
board  of  directors,  was  long  past  due,  and  the  remainder  was  created 
for  the  purpose  of  procuring  the  deed  of  trust  regardless  of  the 
power  of  the  board  of  directors  to  execute  it,  and  the  evidence  tends 
strongly  to  show  that  the  mortgage  was  given  and  received  under  an 
arrangement  between  the  president  and  the  bank  to  secure  the  personal 
indebtedness  of  the  p  esident  and  not  the  debts  to  the  bank  of  the  cor- 
poration, a  judgment  refusing  to  remove  said  deed  of  trust  upon  the- 
title  of  the  corporation's  properties  and  holding  that  said  plaintiff  cor- 
poration is  estopped  to  demand  said  relief  on  he  ground  that  it  owed 
the  money  to  the  bank  and  through  its  president  executed  a  deed 
of  trust  regular  on  its  face  to  secure  it,  will  not  be  upheld.   lb. 

3.  :  :  — . — :  Ratification.  The  president  of  a  corpora- 
tion who  executes  a  deed  of  trust  on  its  properties  to  secure  the 
payment  of  borrowed  money,  invalid  because  he  was  not  authorized 
by  its  board  of  directors  to  execute  it,  cannot,  by  receiving  and  re- 
taining the  money  in  his  capacity  as  manager  of  the  business  of 
the  corporation,  although  he  has  been  permitted  by  the  directors 
and  stockholders  to  exercise  autocratic  powers  over  its  business, 
ratify  said  invalid  deed  of  trust,  and  thereby  estop  the  corporation 
to  deny  the  validity  of  the  security  upon  which  the  money  was 
procured.     lb. 

4.  Deed  by  Entirety:  Mortgage  and  Taxes  Paid  by  Husband.  It  does 
not  follow  that,  because  the  husband  paid  for  the  land,  or  gave 
his  note  therefor  and  subsequently  paid  it,  either  by  himself 
or  his  administrator,  where  he  had  the  land  conveyed  to  himself 
and  his  wife  as  tenants  by  the  entirety,  the  wife  will  be  estopped 
to  claim  her  rights  as  such  tenant.  Where  there  is  a  recital  in  a 
deed  that  a  former  lost  deed  had  been  made  to  a  husband  and 
wife  and  that  it  was  made  in  re-execution  of  said  former  deed  and 
made  to  the  surviving  wife,  the  fact  that,  before  said  re-execution 
deed  was  made,  the  wife  had,  as  administratrix  of  her  husband's 
estate,  paid  a  mortgage  upon  and  special  taxes  assessed  against 
the  property,  out  of  estate  funds,  and  that  it  was  inventoried  as 
a  part  of  his  estate,  does  not  estop  her  or  her  grantee  to  claim 
that  said  property  was  not  the  property  of  the  husband  and  did 
not  descend  to  his  heirs;  especially  should  this  be  the  ruling  Where 
there  is  no  showing  that  the  mortgage  note  was  not  his  note  alone, 
for  if  it  was  his  alone  it  was  her  right  and  duty,  as  administratrix 
of  his  estate,  to  pay  it  with  the  funds  of  his  estate.  Sawyer  v. 
French,  374. 

5.  :  :  Usual  Course:  Provision  for  Wife..    It  is  entirely 

consistent  with  the  usual  course  of  things  for  the  husband  to  pay, 
or  intend  to  pay,  for  land  and  encumbrances  thereon  which  he 
has  caused  to  be  conveyed  to  himself  and  wife;  and  if  the  mort- 
gage note  was  signed  by  him  alone,  she  is  in  no  wise  estopped  to 
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claim  the  knd  as  the  surviving  tenant^by  the  entirety  by  the  fact 
that,  after  his  death,  she,  as  the  administratrix  of  his  estate,  paid 
the  note  with  the  moneys  of  the  estate.  Besides,  in  this  case  there 
was  evidence,  admitted  without  objection,  that  the  deed  to  her  and 
her  husband  was  lost  at  the  time  of  his  death,  and  neither  she  nor 
her  attorney  knew  until  after  the  estate  had  been  settled,  and  not 
until  they  learned  the  true  facts  from  the  grantor,  that  the  deed 
conveyed  the  land  to  her  apd  her  husband.   lb. 

EVIDENCE. 

1.  Collision  With  Hand-car:  Fog:  Sufficient  Evidence.  The  morning 
«was  very  foggy,  and  the  six  section  men  on  the  hand-car  could 
see  only  twenty  or  thirty  feet  ahead;  they  had  proceeded  a  mile 
or  so  when  a  train,  coming  from  the  oj)posite  direction,  ran  upon 
the  hand-car,  knocked  it  off  the  track,  killed  five  of  the  men  and 
injured  plaintiff;  it  was  necessary  for  section  men  to  pass  along 
the  track  in  foggy  weather  on  a  hand-car,  and  such  cars  were  to 
be  expected  by  the  trainmen;  it  was  the  usual  practice  for  trains 
passing  through  such  fogs  to  sound  the  bell  continuously,  blow 
the  whistle  frequently  and  run  ten  or  twelve  miles  an  hour;  the 
train  was  run  at  a  speed  of  twenty-five  miles;  plaintiff  testified  that 
he  and  the  crew  were  listening  and  looking  for  trains,  and  that  he 
could  hear  the  whistle  a  half  a  mile  when  it  was  sounded  and  had 
heard  it  that  distance;  that  he  did  not  hear  either  the  whistle  or 
the  bell;  the  engineer,  fireman,  conductor  and  brakeman  testified 
that  the  bell  was  rung  continuously  and  the  whistle  sounded  at 
intervals,  but  none  of  them  was  definite  as  to  just  when  or  how 
often  the  whistle  was  sounded,  and  the  engineer  testified  that  as 
near  as  he  could  recall  he  sounded  the  whistle  twice  i;i  running  a 
mile  and  a  quarter,  but  there  was  no  positive  evidence  that  it  was 
sounded  within  a  half  mile  of  the  collision,  and  plaintiff's  testimony 
was  positive  that  it  was  not  sounded  within  that  distance.  Held, 
that  a  demurrer  to  the  evidence  could  not  properly  have  been  sus- 
tained, and  the  question  of  defendant's  negligence  was  one  for 
the  jury  to  decide.     Rigley  v.  Pryor,  10.    / 

2.  : :  Not  Hearing  Whistle  or  Bell:  Negative  Testimony. 

Where  the  morning  was  foggy,  hand-cars  on  the  track  were  to  be 
expected,  it  was  the  usual  practice  of  trainmen  at  such  times  to 
run  the  train  slowly  and  continuously  ring  the  bell  and  sound 
the  whistle  at  frequent  intervals,  and  six  men  on  the  hand-car 
were  directly  and  intensely  interested  in  hearing  the  whistle  and 
bell,  xtheir  lives  depending  on  their  hearing,  the  testimony  of  one 
of  them  that  he  could  have  heard  the  whistle  a  half  mile  and  that 
he  listened  and  did  not  hear  either  the  bell  or  whistle  is  not  or- 
dinary negative  evidence,  like  that  of  an  inattentive  witness  who 
is  not  interested  in  noticing  whether  a  certain  signal  is  given,  but 
is  positive  evidence  that  the  bell  was  not  rung  or  the  whistle 
sounded,  and  its  truth  is  for  the  jury  to  decide.    lb. 

3.  Opinion  on  Former  Appeal.  The  opinion  of  the  Court  of  Appeals 
on  the  former  appeal,  reversing  the  judgment  and  remanding  the 
case  for  a  new  trial,  is  pure  hearsay,  and  not  competent  evidence 
on  any  theory.     lb. 

4.  Fugitive  from  Justice:  Admission:  Parole.  An  admission  by  pe- 
titioner for  the  writ  of  habeas  corpus,  both  in  his  pleadii.gs  and 
in  his  application  to  the  board  of  prison  managers  of  the  demand- 
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ing  state,  that  while  under  sentence  for  a  felony  in  such  state 
and  under  parole,  he  had  violated  his  parole  and  fled  to  this  State, 
is  ample  evidence  to  satisfy  the  Governor  that  he  is  a  fugitive 
from  justice  and  to  authorize  the  granting  of  the  requisition  of  the 
Governor  of  the  demanding  state,  and  the  issuance  of  a  warrant 
for  his  arrest  and  delivery  to  the  agent  of  that  state.  Ex  parte  Al- 
bright V.  dinger,  83. 

5.  Fugitive  from  Justice:  Character:  Prima-Fade  Case.  Courts  are  n^t 
concerned  with  the  character  of  evidence  adduced  before  the  Governor 
in  support  of  an  application  for  a  requisition  for  a  fugitive  from 
justice.  All  that  is  required  is  that  it  be  satisfactory  to  the  Gover- 
nor. And  upon  habeas  corpus,  the  warrant  of  the  Governor  ,ior 
the  petitioner's  arrest,  certifying  that  he  is  a  fugitive  from  justice, 
makes  out  a  prima-facie  case  against  him,  which  he  must  over- 
throw before  he  can  be*  released.    lb. 

6.  :  Revocation  of  Parole:  Proof.  It  devolves  upon  the  peti- 
tioner for  tho,  writ  of  habeas  corpus  whose  extradition  has  been 
demanded  by  another  state  and  for  whose  arrest  and  return  a 
warrant  has  been  issued  by  the  Governor,  to  show  that  the  parole 
granted  by  the  demanding  state  has  not  been  revoked.  If  the 
parole  constitutes  a  ground  why  requisition  should  not  have  been 
granted,  evidence  to  establish  that  fact  must  be  offered  by  the  pe- 
titioner,   lb. 


7.  :  Violation  of  Parole:  Extradition:  Proof  of  Offense.  A  vio- 
lation of  the  terms  of  his  parole  granted  by  the  state  demanding  a 
fugitive  from  justice,  while  a  moving  cause  for  his  extradition, 
is  not  the  offense  for  which  his  return  is  demanded,  but  it  is  the 
felony  of  which  he  has  been  convicted,  and  that  is  made  manifest 
by  the  indictment,  the  unsatisfied  judgment  of  conviction  and  the 
application  for  his  extradition;  and  upon  a  showing  of  these  facts, 
without  more,  the  issuance  of  the  requisition  by  the  Governor  is 
authorized.    lb. 

8.  Ballots  and  PoU  Books:  Use  by  Grand  Jury:  Forbidden  by  Statute. 

A  subpoena  duces  tecum  directed  to  the  Board  of  Election  Com- 
missioners of  the  City  of  St.  Louis,  commanding  them  to  bring 
before  the  grand  jury  "the  ballot  boxes,  ballots  and  the  official 
returns  and  statements  made  by  the  judges  and  clerks  of  election" 
of  a  certain  precinct  in  connection  with  a  primary  election  is  pro- 
hibited by  Section  5403,  Revised  Statutes  1919,  prohibiting  the  use 
of  such  ballots  if  the  use  thereof  will  "tend  toward  showing  who 
voted  any  ballot;"  for  the  use  of  the  ballots  in  connection  with  the 
poll  books  would  enable  at  least  the  members  of  the  grand  jury 
and  all  other  persons  legally  present  to  ascertain  how  each  voter 
had  voted.   State  ex  rel.  Murphy  v.  Landwehr,  151. 

9.  : :  Certificate  to  Poll  Book.   The  poll  books  made  by 

the  judges  and  clerks  of  election  at  a  primary  election,  if  they 
are  produced  before  the  grand  jury,  must  be  presented  as  a  whole, 
including  the  certificate  on  the  back  page  thereof,  which  cannot 
he  reserved  fcpm  the  book,  by  the  court  or  the  election  commission- 
ers, and  to  produce  the  certificate  is  to  produce  the  poll  book 
itself  before  the  grand  jury  and  its  legal  attendants,  and  that  would 
be  to  violate  Section  5403,  Revised  Statutes  1919,  which  declares 
that,  in  an  investigation  before  a  grand  jury,  "the  ballots  be  in 
no  way  used  or  any  information  disclosed  that  would  tend  toward 
showing  who  voted  any  ballot."  [DAVID  E.  BLAIR,  J.,  concur- 
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ring  for  the  reason  that  State  ex  rel.  v.  Hartmann.  231  S.  W. 
982,  decided  by  Court  in  Banc,  is  controlling  in  this  case,  the  facts 
not  being  distinguishable  from  those  in  judgment  there.]     lb. 

10.  Sufficient:  Robbery:  Alibi:  Identification.  Testimony  of  a  witness, 
clear  and  positive,  that  defendant  held  him  up  with  a  gun  and  robbed 
him  of  fifteen  dollars;  that  when  defendant  stopped  him  he  looked 
into  his  face  and  knew  him  well;  that  he  had  been  going  to  a  cer- 
tain barber  shop  during  the  previous  five  years  and  often  saw  de- 
fendant there;  that  he  afterwards  identified  defendant  on  the  street 
as  the  man  who  had  robbed  him  and  had  him  arrested,  and  that 
he  identified  defendant  in  court  as  the  man  who  had  robbed  him  on 
the  particular  night;  and  the  testimony  of  a  policeman  that,  after 
he  had  arrested  defendant,  he  called  up  the  police  station  and 
learned  that  a  report  had  been  made  on  that  particular  night  that 
the  said  prosecuting  witness  had  come  there  and  complained  that 
he  had  been  robbed  of  fifteen  dollars,  and  that  he  then  took  de- 
fendant to  said  prosecuting  witness'  house  and  said  witness  iden- 
tified defendant  as  the  man  who  had  robbed  him,  is  sufficiently  sub- 
stantial to  support  a  verdict  of  guilty,  although  fotir  witnesses 
testify  that  at  that  very  time  defendant  was  at  another  place,  and 
the  report  made  by  the  prosecuting  attorney  to  the  police  station 
named  as  tlie  place  of  the  robbery  another  place  some  distance 
from  the  actual  place.    State  v.  Brown,  177. 

11.  :  :  :  Substantial  Evidence.    It  is  the  peculiar 

province  of  the  jury  to  determine  the  credibility  of  the  witnesses, 
and  they  are  not  compelled  to  believe,  nor  the  court  required  to 
believe  for  them,  that  the  testimony  of  four  witnesses  tending  to 
establish  an  alibi  for  the  defendant  was  true;  nor  is  it  the  province 
of  the  court  to  reconcile  minor  discrepancies  in  the  testimony  of 
the  witnesses,  where  there  is  substantial  evidence  to  support  the 
main  charge  contained  in  the  information.    lb.  " 

12.  Breach  of  Contract:  Fraud  as  Defense:  Failure  of  Evidence:  False 
Weights.  The  defense  to  plaintiff's  suit  for  breach  of  a  hauling 
contract  that  plaintiff  "falsely  and  fraudulently  represented  that 
the  weights  of  the  loads  actually  hauled  were  grossly  and  largely 
below  the  actual  weights,"  is  not  established  by  evidence  which 
shows  no  misrepresentation  of  any  weight  actually  ascertained,  or 
by  evidence  which  fails  to  show  that  plaintiff  at  any  time  knew  or 
had  reason  to  know  that  the  estimated  weights  were  incorrect,  or 
by  evidence  which  shows  that  all  the  transactions  were  consistent 
with  good  faith,  or  shows  merely  a  mistake,  or  at  worst  negligence 
in  the  weighing.    Am.  Paper  Prod.  Co.  v.  Carroll,  204. 

13.  Conspiracy:  Murder.  A  conspiracy  to  commit  murder  may  be  in- 
ferred from  the  facts  and  circumstances  in  evidence.^  If  the  facts 
and  circumstances  are  sufficient  to  authorize  the  inference  that 
defendant  and  his  companion  acted  in  pursuance  to  a  common  pur- 
pose to  commit  murder,  a  verdict  of  guilty  will  be  upheld,  although 
the  companion  did  the  actual  shooting.    State  v.  Ellis,  219. 

14.  Defendant  as  Witness:  Cross-Examination.  The  attorney  for  the 
State,  in  the  cross-examination  of  defendant,  has  the  right  to  go 
into  questions  covered  by  his  direct  examination.     lb. 

15.  Of  Agreed  Line.  Where  there  is  no  evidence  of  the  establishment 
of  an  agreed  line  between  two  lots,  the  possession  and  use  of  the 
lots  on  each  side  of  a  retaining  wall,  constructed  on  the  supposed 


Digitized  by 


Google 


756  INDEX.  [290  Mo. 

EVIDENCE— Continued. 

line,  by  the  respective  owners  thereof  for  a  long  time,  are  evidence 
that  the  wall  was  an  agreed  boundary,  and  it  is  only  necessary  that 
such  possession  and  use  continue  long  enough  to  show  that  the 
respective  owners  knew  the  true  boundary  between  their  lots.  Diers 
V.  Peterson,  249. 

16.  Of  Agreed  Line:  Survey.  Even  though  the  surveyor  begins  at  the 
right  starting  point  his  survey  has  no  probative  value  unless  it  or 
his  testimony  gives  the  distance  "to  the  points  or  lines  from  which 
he  established  the  lines  of  the  lots"  as  the  statute  (Sec.  12721,  R.  S. 
1919)  requires.    lb. 

17.  Exhibition  of  Bloody  Clothes.  Where  the  record  recites  a  statement 
by  the  trial  judge  that  the  garments  of  deceased  were  not  exhibited 
to  the  jury  and  that  those  which  were  blood-stained  were  covered 
with  others  on  which  there  was  no  blood,  and  that  he  thereupon 
directed  them  to  be  removed  from  the  courtroom,  and  the  undis- 
puted evidence  is  that  defendant  wrote  a  letter  threatening  to 
kill  deceased  if  she  came  upon  his  premises,  and  shot  her  as  she 
stood  in  the  public  highway  in  front  of  his  gate,  cursing  him,  and 
the  jury  gave  him  the  lowest  punishment  possible  under  the  in- 
structions, he  has  no  just  ground  to  complain  on  appeal  that  the 
court  permitted  the  bloody  garments  of  deceased  to  be  exhibited 
before  the  jury  or  to  remain  in  plain  view  of  the  jury.  State  v. 
Allen,  258. 

18.  Self-Serving  Declarations:  Res  Gestae-  Self-serving  declarations  of 
defendant,  made  in  the  absence  of  deceased,  are  not  competent  evi- 
dence. Where  both  defendant  and  his  wife  were  permitted  to  tes- 
tify fully  as  to  everything  that  occurred  and  was  said  in  the  pres- 
ence of  deceased,  and  his  wife  was  permitted  to  testify  what  she 
said  to  defendant  concerning  the  threats  made  by  deceased,  in 
his  absence,  what  defendant  said  to  his  wife,  in  the  absence  of 
deceased,  at  the  time  his  wife  repeated  deceased's  threats,  is  no 
part  of  the  res  gestae,  and  is  not  competent.    lb. 

19.  Uncommunicated  Threats.  It  is  not  error  to  refuse  to  permit  a 
witness  to  testify  that  she  had  a  conversation  with  deceased  at  the 
time  defendant's  child  was  born,  in  which  deceased  said  she  had 
often  tried  to  get  defendant's  wife  to  produce  an  abortion  and  de- 
stroy the  child  and  that  she  did  not  propose  that  such  child  should 
live,  where  the  subject-matter  of  said  conversation  was  not  com- 
municated to  defendant.     lb. 

20.  Wife  as  Witness:  Testimony  Before  Coroner:  Impeachment.    The 

testimony  of  defendant's  wife  voluntarily  given  before  the  coroner 
may  be  used  at  the  trial,  on  cross-examination,  for  the  purposes 
of  contradiction  and  impeachment,  as  to  any  matter  referred  to 
at  the  trial;  and  it  is  not  incumbent  upon  the  State,  in  offering 
her  said  testimony  for  such  purpose,  to  show  that  she  had  been 
advised  she  could  decline  to  testify,  but  a  showing  that  she  testified 
of  her  own  volition  is  made  by  a  recital,  in .  the  transcribed  and 
signed  testimony  of  the  witnesses  at  the  inquest,  that  she  "volun- 
tarily testified  as  a  witness  without  objection,  and  at  her  own  in- 
stance w^as  recalled  to  enable  her  id  give  additional  testimony," 
and  such  recital,  if  uncontradicted,  must  be  taken  as  true.     lb. 

21.  : : ■:  As  Other  Witnesses.  The  wife  of  defend- 
ant, who  is  his  principal  witness  and  testifies  to  every  phase  of 
the  case,  stands  upon  the  same  plane  as  any  other  witness  and 
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is  liable  to  impeachment  in  the  same  way;  and  if  she  made  material 
statements  out  of  court  which  were  in  conflict  with  her  testimony 
at  the  trial,  whether  made  at  the  coroner's  inquest  or  elsewhere, 
the  State  is  entitled  to  use  them.    lb. 

22.  Negotiable  Note:  Parol  Evidence  That  Indorser  was  Maker.     In 

the  absence  of  words  written  on  the  instrument  indicating  to  the 
contrary,  the  legal  effect  of  a  blank  indorsement  upon  a  note  can- 
not be  changed  or  varied  by  evidence  from  other  sources.  Where 
a  person  signed  a  note  on  the  back  thereof,  not  as  maker,  drawer 
or  acceptor,  he  must  be  deemed  an  indorser,  and  parol  evidence 
to  show  he  was  in  fact  a  maker  is  incompetent.  Orthwein  v.  Nolker, 
284. 

23.  Adulterine  Bastard:  Recognized  by  Father.  The  evidence  shows 
that  plaintiff  was  an  adulterine  bastard;  that  she  was  the  child  of 
intestate,  conceived  and  born  while  her  mother  was  the  wife  of 
another  man;  that  the  mother  was  after;yards  divorced  from  her 
then  husband,  and  she  and  intestate  married,  and  both  recognized 
plaintiff  as  his  child  to  the  time  of  their  respective  deaths,  and  she 
was  so  recognized  by  the  community  in  which  they  resided.  Held, 
that,  under  the  statute  (Sec.  312,  R.  S.  1919),  plaintiff  was  a  "legit- 
imated" child  of  intestate,  and  was  entitled  to  share  equally  with 
his  other  children  in  his  estate.    Nevins  v.  Gilliland,  293. 

24.  Admissions:  Mortgage  to  Secure  Personal  Debt.  Admissions  made 
by  the  president  of  the  corporation  that  certain  indebtedness  to 
defendant  bank,  claimed  to  be  the  debt  of  the  corporation,  was  his 
personal  debt,  is  Admissible  in  evidence  in  an  equitable  suit  to  en- 
join the  foreclosure  of  a  deed  of  trust  executed  by  the  president 
of  the  corporation,  although  said  admissions  were  made  long 
after  the  deed  was  executed  and  to  a  public  accountant  who  was 
auditing  the  corporation's  books  at  the  request  of  the  bank.  And 
likewise  evidence  showing  that  the  proceeds  of  a^  loan  to  the  cor- 
poration were  absorbed  by  its  president  is  admissible  where  the 
question  whether  it  ought  to  be  made  a  condition  of  cancelling 
the  invalid  deed  of  trust  that  the  corporation  repay  the  money  de- 
fendant claims  it  received  upon  such  security,  on  the  ground  that  it 
was  estopped  in  equity  to  deny  the  sufficiency  of  the  deed  while 
retaining  its  benefits.     Grafeman  Dairy  Co.  v.  Bank,  311. 

25.  Lost  Eiarnings:  No  Books.  The  mere  fact  that  plaintiff  kept  no 
books  and  could  not  tell  precisely  the  net  profits  of  his  work  or 
business  -should  not  deprive  him  of  any  just  claim  for  loss  of 
time  or  earnings.  Where  plaintiff  was  incapacitated  from  pursuing 
his  ordinary  avocation,  which  was  that  of  a  wholesale  dealer  in 
brooms  in  a  small  way,  evidence  that  he  purchased  brooms  from 
manufacturers  and  went  about  and  took  orders  for  them  and 
delivered  them  to  purchasers,  and  estimated  that  his  profits  or 
earnings  in  said  business  for  several  years  prior  to  his  injury  had 
been  one  hundred  dollars  per  month,  though  he  kept  no  books,  the 
loss  being  personal  to  himself  because  he  alone -conducted  the  busi- 
ness, is  not  speculative,  and  is  not  incompetent.  Lavcock  v.  United 
Rys.  Co.,  344. 

26.  Conclusion  of  Witness:  Jerk  of  Car:  No  Motion  to  Strike  Out. 
To  sustain  an  objection  to  the  testimony  of  a  witness  that  there 
was  no  jerking  of  the  street  car  sufficient  to  throw  down  a  pas- 
senger and  that  it  started  forward  in  the  ordinary  way,*  that  such 
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testimony  was  a  conclusion  of  the  witness,  made  after  numerous 
inquiries  callitig  for  such  conclusion  were  made  and  answered,  and 
followed  by  no  motion  to  strike  out,  is  not  reversible  error,  the 
testimony  being  competent.     Laycock  v.  United  Rys.  Co.,  344. 

27.  Deed:  Re-exccutcd:  Self-Serving:  No  Objection.  Whether  or  not 
a  deed,  reciting  that  a  former  and  lost  deed -was  made  to  a  hus- 
bandand  wife,  made  to  the  surviving  wife  ten  or  twelve  years  after 
the  husband's  death,  without  the  knowledge  of  his  heirs,  was  an 
inadmissible  self-serving  declaration  on  the  part  of  the  wife  and 
was  mere  hearsay  in  the  partition  suit  between  the  heirs  of  the 
husband  and  the  grantee  of  the  wife,  will  not  be  decided  on  appeal, 
where  said  appellant  lieirs  made  no  objection  at  the  trial  to  the 
introduction  of  said  deed  in  evidence.    Sawyer  v.  French,  374. 

28.  : :  Inadmissible:  No  Objection:  Probative  Force.  In- 
admissible evidence,  including  hearsay,  admitted  without  objection, 
is  not  a  nullity  or  void  of  probative  force,  but  is  to  be  given  its 
natural  probative  effect  as  if  it  were  in  law  admissible.  A  recital 
in  a  deed  that  a  former  deed  to  a  husband  and  wife  had  been  lost 
and  that  it  was  made  in  re-execution  of  said  former  deed  and 
made  to  the  surviving  wife,  if  admitted  in  evidence  without  ob- 
jection, is  to  be  given  its  natural  probative  effect  that  the  former 
deed  was  a  deed  to  the  husband  and  wife  and  created  an  estate  by 
the  entirety,  although  the  re-executed  deed  was  made  in  the  ab- 
sence of  the  husband's  heirs.     lb. 

29.  Malicious  Prosecution:  Larceny:  Replevin  as  Evidence:  No  Ex- 
ception. In  an  action  for  damages  for  tnalicious  prosecution, 
where  the  plaintiff  had  in  a  replevin  suit  recovered  the  property 
which  he  was  charged  in  the  criminal  information  with  having 
stolen,  wherein  the  petition  was  filed  after  the  issuance  of  said 
information,  a  statement  in  its  opinion  by  the  Court  of  Appeals 
that  no  exception  was  saved  to  the  ruling  of  the  trial  court  ad- 
mitting in  evidence  ihe  judgment  in  the  replevin  suit,  precludes  a 
consideration  on  certiorari  of  the  question  whether  said  ruling  was 
error,  and  also  precludes  a  consideration  of  the  further  question 
whether  said  opinion  was  in  conflict  with  certain  prior  decisions 
of  the  Supreme  Court  in  which  relator  contends  it  was  decided 
that  such  judgment  was  not  admissible.  State  ex  rel.  Mann  v. 
Trimble,  661. 

30.  :  Mental  Incapacity:  T^timony  of  Legatee.  Where  a  brother 
of  the  childless  testator,  who  -received  a  legacy  of  one  thousand 
dollars  by  the  will,  which  he  still  retained  at  the  time  of  the  trial, 
answered  as  guardian  for  his  four  minor  children,  who  were  also 
named  as  legatees  to  the  extent  of  one  thousand  dollars  each,  ad- 
mitting the  testamentary  incapacity  of  the  testator,  thereby  sur- 
rendering the  minors'  interests  for  the  benefit  of  himself  and  his 
brothers,  his  testimony  to  the  effect  that  the  testator  was,  for 
many  years  before  his  death,  incompetent  to  transact  ordinary 
business  or  to  make  a  will,  should  be  considered  with  care,  and  in 
so  far  as  it  conflicts  with  prior  acts  done  by  him  in  his  own  in- 
terest it  should  receive  an  interpretation,  if  possible,  consistent 
with  honesty  and  fair  dealing;  and  therefore  it  will  be  assumed, 
in  the  absence  from  his  testimony  of  anything  directly  manifest- 
ing a  different  intention,  that  he  did  not  intend  to  say  that  during 
his  business  transactions  with  the  testator,  extending  through  three 
years  prior  to  the  making  of  the  will,  the  testator  was  mentally  in- 
competent.   Piatt  V.  Piatt.  686. 
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31.  :  :  Epilepsy:  Bright's  Disease:  Insufficient  Evidence. 

The  evidence  shows  that  in  1893  the  testator,  then  a  minor,  was 
treated  for  a  mental  and  nervous  disorder  diagnosed  as  "idiopathic 
epilepsy/'  induced  by  a  recent  sun  stroke,  from  which  he  recovered 
and  was  discharged  in  about  four  months;  that  during  the  course 
of  his  manhood  he  was  attacked  by  Bright's  disea$e  of  the  kid- 
neys, which,  according  to  its  usual  course,  caused  his  death  in 
1914;  that  he  was  married  when  about  twenty-one  years  of  age, 
but  had  no  children,  and  by  his  will,  which  on  its  face  is  the  nat- 
ural act  I  of  a  perfectly  normal  man,  he  gave  one  thousand  dol- 
lars to  each  of  four  brothers  and  to  four  nephews,  and^  five  hun- 
dred dollars  each  to  his  own  niece  and  a  niece  of  his  wife  and  to 
his  mother's  church,  and  the  residue  of  his  estate  to  his  wife;  that 
intermittent  paroxysms  of  pain,  accompanied  by  severe  and  ex- 
haustive suflFering,  resulted  from  the  Bright's  disease  and  the 
uraemic  poison  produced  by  it;  that  in  the  intervals  between  these 
paroxysms  he  transacted  his  business  and  lived  his  social  life  among 
his  neighbors  with  more  than  ordinary  intelligence  and  success; 
that  he  had  his  business  well  in  hand,  and  managed  it  with  care 
and  skill;  that  his  symptoms  incident  to  Bright's  disease  became  so 
severe  that  his  physicians  advised  him  to  make  his  will  if  he  de- 
sired to  give  his  property  to  his  wife;  that  the  subject  of  the  will 
was  discussed  between  him  and  his  lawyer,  whose  professional 
ability^  is  not  questioned ;  that  a  week  was  consumed  in  preparing 
the  will,  during  which  there  were  numerous  interviews  between 
him  and  the  lawyer,  and  discussions  of  the  various  questions  pre- 
sented and  alterations  in  the  experimental  drafts;  that  at  the  time 
the  will  was  being  drawn  be  named  the  various  legatees  and  the 
amount  of  his  bequests  to  them,  and  at  such  times  and  when  it 
was  executed  he  was  careful,  attentive  and  intelligent;  and  that, 
during  this  week,  his  wife,  to  whom  he  gave  the  greater  part  of 
his  estate,  was  sick  at  the  hospital,  though  recovering  from  a 
capital  surgical  operation.  Held,  that  the  evidence  amply  supports 
the  verdict  sustaining  the  will.     lb. 

32.  :  :  Occasional  Weakness.    Proof  that  testator's  mind 

had  been  occasionally  weakened  by  suffering  and  disease  is  not 
sufficient  to  avoid  a  will  ex'ecuted  while  that  condition  did  not 
exist.     lb. 

33.  :  :  Comprehension  of  Property  Devised:  Half  Interest. 

The  fact  that  the  childless  testator,  after  making  certain  bequests 
to  his  brothers  and  other  relatives  and  devising  the  residue  to  his 
wife,  then  declared  that  "my  said  wife  shall  not  dispose  of  my 
property  situated"  on  a  certain  street  "for  a  period  of  ten  years 
after  my  death,"  and  "1  likewise  direct  that  my  wife  shall  not 
dispose  of  my  real  estate"  situated  on  another  street  "until  the 
expiration  of  the  lease  thereof  now  held  by  the  lessee  has  expired," 
although  his  "property"  in  the  real  estate  described  was  only  an 
undivided  half  interest,  does  not  tend  to  show  that  he  did  not 
comprehend  the  extent  of  his  real  property  devised.    lb. 

EXECUTIVE  OFFICERS'  LEGISLATIVE  POWER.    See  Consti- 
tutional Law,  11  to  22. 

EXTRADITION.  See  Criminal  Law,  1  to  8. 

FIDUCIARY  RELATION.   See  Conveyances,  3  to  5; 

FORMATION  OF  SENATORIAL  DISTRICTS.   See  Constitutional 
Law,  11  to  22. 
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1.  Res  Ad  judicata:  Sufficient  Petition:  Arbitration.  A  former  ruling 
that  allegations  in  a  petition  in  the  nature  of  a  bill  in  equity  were 
sufficient  to  question  the  correctness  of  the  arbitrator's  award,  is 
not  determinative  of  the  issues  whether  the  trial  court  subse- 
quently erred  in  striking  from  the  files  a  motion  filed  by  plain- 
tiff to  cdiifirm  the  arbitrator's  award,  or  whether  it  erred  in  over- 
ruling defendants'  motion  to  stay  proceedings  or  their  motion  sub- 
sequently filed  to  vacate  said  award.  Mo.  Bridge  &  Iron  Co.  v. 
Pac.  Lime  &  Gypsum  Co.,  170. 

2.  Defenses:  Not  Pleaded:  Waiver.  Where  a  defense  might  have  been 
pleaded  but  was  not,  the  defendant  is  concluded  by  the  judgment 
as  to  that  defense  the  same  as  if  it  had  been  pleaded  and  evidence 
introduced  in  its  support.     Marston  v.  Catterlin,  185. 

3.  Judgment:  Finality.  When  an  issue  has  once  been  decided  by  a 
court  of  competent  jurisdiction  in  a  former  suit  between  the  same 
parties,  the  losing  party  cannot  vex  his  adversary  again  with  the 
same  issues  or  matter  embraced  therein.     Melvin  v.  Hoffman,  464. 

4.   :  :  Matters  Which  Might  Have  Been  Adjudicated.    A 

former  judgment  is  conclusive,  not  only  of  matters  in  issue  and 
embraced  within  the  issues,  but  as  to^all  matters  which  the  par- 
ties could  have  alleged  to  sustain  their  action  or  defense.  If  the 
former  suit  was  one  in  equity  to  cancel,  set  aside  and  annul  a 
certain  deed,  and  judgment  therein  was  rendered  for  defendants, 
all  matters  which  plaintiff  could  have  alleged  to  set  aside  and  can- 
cel said  deed  in  equity  are  deemed  to  have  been  adjudged  in  defend- 
ant's favor,  whether  or  not  alleged  in  the  petition  in  said  cause.    lb. 

5.  : :  Insanity:  Revocable  Deed:  Res  Adjudicata.  Plain- 
tiff had  conveyed  his  land  to  a  trustee  for  his  own  use  and  benefit 
during  his  life  and  after  his  death  for  the  use  and  benefit  of  his 
wife  and  children  during  her  widowhood  and  their  minority,  and 
upon  her  death  or  remarriage  and  the  ^majority  of  his  children 
the  trustee  was  to  convey  the  property'"  to  his  two  sisters,  ani 
he  brings  suit  to  set  aside  said  deed  on  the  alleged  ground  that 
it  was  not  his  intention  that  it  should  be  irrevocable,  that  he  was 
not  advised  that  it  was  irrevocable,  that  he  understood  it  created  a 
revocable  and  voluntary  settlement,  and  that  the  power  of  revoca- 
tion was  omitted  therefrom  by  mistake.  He  had  brought  a  former 
suit  to  set  aside  said  instrument  on  the  ground  that  at  the  time  of 
executing  it  he  was  insane  and  wholly  incapable  of  understand- 
ing its  terms  or  purport,  and  that  his  said  sisters  and  their  hus- 
bands took  advantage  of  his  insane  condition  and  induced  him  to 
sign  the  same  while  in  such  condition;  the  sisters  ard  their  hus- 
bands in  their  answer  in  said  former  suit  denied  he  was  insane 
at  the  time,  alleged  that  he  fully  understood  the  purpose  of  said 
deed  and  the  objects  to  be  obtained  thereby,  and  was  fully  ad- 
vised and  perfectly  competent  to  understand  all  matters  and  facts 
connected  therewith,  and  voluntarily  executed  the  same'  for  his 
own  advantage  and  protection,  and  they  prayed  that  the  court  in- 
quire into  and  determine  the  validity  of  the  deed  and  the  rights 
of  the  parties  thereunder;  and  the  judgment  found  "the  issue  for 
defendants"  and  it  was  further  adjudged  and  decreed  that  the 
plaintiff  at  the  time  of  executing  said  instrument  was  of  sound 
mind  and  fully  capable  of  understanding  its  terms  and  purport 
and  did  understand  its  contents  and  meaning,  and  that  said  deed 
and   the   trust   created    thereby   be    in   all   respects    sustained    and 
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plaintiff's  bill  to  annul  and  cancel  the  same  be  dismissied;  and 
.this  former  judgment  was  pleaded  as  res  ad  judicata  to  plaintiff  *s 
cause  of  action  in  this  suit  between  the  same  parties.  Held,  that 
the  only  allegations  in  the  present  petition  for  setting  aside  said 
deed  which  were  not  specifically  made  in  the  petition  in  4hft  other 
being  that  plaintiff  *'was  not  advised  that  said  deed  was  not  ir- 
revocable, but  this  plaintiff,  at  the  time  of  executing  the  same, 
understood  and  intended  that  such  instrument  should  and  did 
create  a  revocable  settlement,  and  that  said  power  of  revocation 
was  omitted  therefrom  hy  mistake,"  all  said  issues  were  conclusive- 
ly adjudicated  against  plaintiff  by  the  judgment  in  the  former  suit, 
lb. 

6.  :  Res  Adjudicata:  Joint  and  Several  Pleading.    In  equity  in 

matters  of  pleading  and  procedure,  as  well  as  in  other  matters,  the 
substance  and  not  the  form  of  things  is  regarded;  and  accordingly 
where,  in  the  former  suit,  the  answers  of  the  defendants,  though 
several,  were  in  fact  joint,  and  one  decree  was  rendered  for  both, 
adjudging  that  a  certain  "deed  and  the  trust  thereby  created  be 
in  all  respects  sustained'*  and  thereby  the  issue  in  this  suit  to 
cancel  said  deed  was  determined,  the  separate  answers  in  the 
former  suit  will  be  considered  as  a  single  pleading  constituting  a 
joint  and  several  answer  and  authorizing  the  decree-,  which  is 
now  adjudged  to  be  res  ad  judicata  of  the  issue,    lb. 

FUGITIVE  FROM  JUSTICE.     See  Criminal  Law,  1  to  8. 

HABEAS  CORPUS. 

1.  Fugitive    From   Justice:    Requisition:    Authentication    of    Papers. 

Papers  incorporated  in  the  application  of  the  governor  of  another 
state  demanding  the  return  of  a  fugitive  from  justice,  such  as  the 
sworn  statement  made  by  the  warden  of  the  penitentiary  to  the 
governor  of  that  state,  in  regard  to  the  crime,  conviction  and  flight  of 
such  person,  and  authenticated  by  the  certificate  of  the  said  governor 
as  being  "authentic  and  as  having  been  duly  authenticated  in  accord- 
ance with  the  laws  of  said  state,"  are  authenticated  in  the  manner 
required  by  the  Federal  statutes.    Ex  parte  Albright  v.  dinger,  83. 

2.  : :  By  Governor.   The  demanding  governor  is  the  only 

proper  person  to  determine  the  authenticity  of  papers  incorporated 
m  an  application  for  a  requisition;  while  his  certificate  does  not 
make  the  charge  a  crime,  it  authenticates  that  which  does  make  it 
such,  and  for  this  purpose  it  is  conclusive.     lb. 

3.  :  :  Purpose:  Charged  With  Crime.     The  purpose  of 

the  authentication  of  the  charge  in  the  application  for  a  requisi- 
tion is  one  of  the  prerequisites  to  determine  whether  the  person 
sought  to  be  extradited  is  a  fugitive  from  justice;  and  the  words 
"charged  with  crime"  apply  to  a  fugitive  who  has  fled  after  con- 
viction, as  well  as  to  one  who  has  fled  before  conviction.     lb. 

4.  :  Who  Is.  One  who  is  shown  to  have  committed  a  crime  in 
one  state,  and  when  sought  for,  in  order  that  he  may  be  subjected 
to  criminal  process,  is  found  in  another  state,  is  a  fugitive  from 
justice.    lb. 

5.   :  Admission:   Parole.     An  admission  by  petitioner  for  the 

writ  of  habeas  corpus,  both  in  his  pleadings  and  in  his  application 
to   the   board   of   prison   managers   of   the   demanding   state,    that 
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while  under  sentence  for  a  felony  in  such  state  and  under  parole, 
he  had  violated  his  parole  and  fled  to  this  state,  is  ample  evidence 
to  satisfy  the  Governor  that  he  is  a  fugitive  from  justice  and  to 
authorize  Jhe  granting  of  the  requisition  of  the  Governor  of  the 
denanding  state,  and  the  issuance  of  a  warrant  for  his  arrest  and 
delivery  to  the  agent  of  that  state.    Ex  parte  Albright  v.  Clinger,  83. 

6.  Fugitive  from  Justice:    Evidence:   Character:    Prima-Fade   Case. 

Courts  are  not  concerned  with  the  character  of  evidence  adduced 
before  the  Governor  in  support  of  an  application  for  ..  requisition  for  a 
fugitive  from  justice.  All  that  is  required  is  that  it  be  satisfactory  to  the 
Governor.  And  upon  habeas  corpus,  the  warrant  of  the  Governor 
.  for  the  petitioner's  arrest,  certifying  that  he  is  a  fugitive  from 
justice,  makes  out  a  prima-facia  case  against  him,  which  he  must 
overthrow  before  he  can  be  released.    lb. 

7.  -; :  Revocation  of  Parole:  Proof.  It  devolves  upon  the^  peti- 
tioner for  the  writ  of  habeas  corpus  whose  extradition  has  been 
demanded  by  another  state  and  for  whose  arrest  and  return  a 
warrant  has  been  issued  by  the  Governor,  to  show  that  the  parole 
granted  by  the  demanding  state  has  not  been  revoked.  If  the 
parole  constitutes  a  ground  why  requisition  should  "hot  have  been 
granted,  evidence  to  establish  that  fact  must  be  oflFered  by  the  pe- 
titioner,    lb. 

Violation^of  Parole:  Extradition:  Proof  of  Offense.    A  vio- 


lation of  the  terms  of  his  parole  granted  by  the  state  demanding 
a  fugitive  from  justice,  while  a  moving  cause  for  his  extradition, 
is  not  the  offense  for  which  his  return  is  demanded,  but  it  is  the 
felony  of  which  he  has  been  convicted,  and  that  is  made  manifest 
by  the  indictment,  the  unsatisfied  judgment  of  conviction  and  the 
application  for  his  extradition;  and  upon  a  showing  of  these  facts, 
without  more,  the  issuance  of  the  requisition  by  the  Governor  is 
authorized.     lb. 

HALLIBURTON  CASE.   See  Constitutional  Law,  11  to  22. 

HUSBAND  AND  WIFE. 

1.  Deed  by  Entirety:  Mortgage  and  Taxes  Paid  by  Husband:  Estop- 
pel. It  does  not  follow  that,  because  the  husband  paid  for  the  land, 
or  gave  his  note  therefor  and  subsequently  paid  it,  either  by  himself 
or  his  administrator,  where  he  had  the  land  conveyed  to  himself 
and  his  wife  as  tenants  by  the  entirety,  the  wife  will  be  estopped 
to  claim  her  rights  as  such  tenant.  Where  there  is  a  recital  in  a 
deed  that  a  former  K)st  deed  had  been  made  to  a  husband  and  wife 
and  that  it  was  made  in  re-execution  of  said  former  deed  and  made 
to  the  surviving  wife,  the  fact  that,  before  said  re-execution  deed 
was  made,  the  wife  had,  as  administratrix  of  her  husband's  estate, 
paid  a  mortgage  upon  and  special  taxes  assessed  against  the  prop- 
erty, out  of  estate  funds,  and  that  it  was  inventoried  as  a  part  of 
his  estate,  does  not  estop  her  or  her  grantee  to  claim  that  said 
property  was  not  the  property  of  the  husband  and  did  not  descend 
to  his  heirs;  especially  should  this  be  the  ruling  where  there  is  no 
showing  that  the  mortgage  note  was  not  his  note  alone,  for  if  it 
was  his  alone  it  was  her  right  and  duty,  as  administratrix  of  his 
estate,  to  pay  it  with  the  funds  of  his  estate.  Sawyer  v.  French, 
374. 
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2.  :  :  :  Usual  Course:  Provision  for  Wife.     It  is 

entirely  consistent  with  the  usual  course  of  things  for  the  husband 
to  pay,  or  intend  to  pay,  for  land  and  encumbrances  thereon  which 
he  has  caused  to  be  conveyed  to  himself  and  wife;  and  if  the  mort- 
gage note  was  signed  by  him  alone,  she  is  in  no  wise  estopped  to 
claim  the  land  as  the  surviving  tenant  by  the  entirety  by  the  fact 
that,  after  his  death,  she,  as  the  administratrix  of  his  estate,  paid 
the  note  with  the  moneys  of  the  estate.  Besides,  in  this  case  there 
was  evidence,  admitted  without  objection,  that  the  deed  to  her  and 
her  husband  was  lost  at  the  time  of  his  death,  and  neither  she  nor 
her  attorney  knew  until  after  the  estate  had  been  settled,  and  not 
until  they  learned  the  true  facts  from  the  grantor,  that  the  deed 
conveyed  the  land  to  her  and  her  husband.     lb. 

INDICTMENT  AND  INFORMATION. 

Arson:  Ownership  of  Public  Building:  Indictment  and  Proof.  The 
statute  does  not  require,  an  allegation  of , ownership  where  the  build- 
ing burned  is  a  public  one,  and  particularly  where  it  is  alleged 
that  it  was  being  used  for  a  public  use.  An  allegation  in  the  in- 
formation that  the  building  burned  by  defendant  was  the  property 
of  a  certain  public  school  district,  except  to  explicitly  define  its 
location  in  the  coun;y  named,  is  surplusage,  and  proof  to  sustain 
it  is  not  necessary.    State  v.  Henson,  238. 

INITIATIVE  AND  REFERENDUM  AMENDMENT.  See  Constitu- 
tional Law,  11  to  22. 

INSTRUCTIONS. 

1.  Frequent  Bell  and  Whistle.  An  instruction  telling  the  jury  that  it 
was  defendant's  duty  "frequently  and  at  short  intervals  to  sound  the 
bell  and  whistle,"  and  which  also  told  them  that  the  whistle  should 
have  been  sounded  "as  a  warning  of  the  approach  of  said  train 
to  those  on  said  hand-car,"  was  not  erroneous  for  failure  to  define 
the  word  "frequently."    Rigley  v.  Pryor,  10. 

2.  Damage:  Contributory  Negligence:  Assumption  of  Fact.  An  in- 
struction on  the  measure  of  damages  which  does  not  authorize  a 
verdict  on  any  finding  whatever,  but  simply  calls  the  attention  of 
the  jury  to  the  defense  of  contributory  negligence  and  tells  them 
what  is  necessary  fo  prove  in  order  to  defeat  a  recovery  on  that 
ground,  cannot  be  twisted  into  an  assumption  that  defendant  was 
negligent  or  into  an  elimination  of  the  idea  that  plaintiff's  negli- 
gence could  have  been  the  sole  cause  of  his  injury.    lb. 

3.  Measure  of  Damages:  Loss  of  Earning  Power:  Present  Cash  Value. 

A  loss  of  earnings  is  a  totally  different  thing  from  loss  of  earning 
power;  and  an  instruction  which  tells  the  jury  that  they  may  award 
as  damages  "the  present  cash  value  of  such  sum"  as  they  shall 
find  and  believe  from  the  evidence  will  fairly  and  reasonably  com- 
pensate plaintiff  for  his  past  and  future  physical  and  mental  pain, 
his  medical  expense,  and  "his  pecuniary  loss  resulting  directly 
from  any  impairment  of  his  earning  power,"  does  not  authorize 
them  to  estimate  his  loss  of  earnings  at  the  time  of  the  accident 
by  the  present  standard  of  earnings  when  tvages  are  much  higher, 
but  directs  them  to  base  their  estimate  upon  his  present  disabil- 
ity, whether  permanent  or  curable;  and  if  the  instruction  is  some- 
what vague  in  directing  the  jury  how  to  make  the  estimate  for 
present  and  future  suffering,  defendant  cannot  complain  unless  it 
offers  an  instruction  on  the  subject.    lb. 
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4.  Breacil  of  Contract:  Incorrect  Weights:  Good  Faith.  In  an  action 
for  breach  of  a  hauling  contract  where  the  defense  is  that  the 
weight  of  the  goods  hauled  was  falsely  and  fraudulently  represent- 
ed, an  instruction  which  requires  the  jury  to  find  that  plaintiff 
"in  good  faith  weighed  same  or  ascertained  the  weight  of  same 
and  in  good  faith  gave  defendants  such  weights  with  reasonable 
and  substantial  correctness'*  is  error  against  plaintiff,  in  that  it 
requires  the  jury  to  find  that  the  weights  were  correct  and  were 
ascertained  in  good  faith,  and  places  upon  him  a  burden  he  is  not 
required  to  sustain.  If  the  weights  were  substantially  correct,  it 
would  not  matter  whether  they  were  ascertained  in  good  faith  or 
not;  if  the  goods  were  weighed  in  good  faith  and  presented  to 
defendant  in  good  faith,  some  lack  of  correctness  in  the  weight, 
arising  through  mistake,  would  not  vitiate  the  contract,  where  it 
provided  the  method  by  which  mistakes  might  be  corrected.  Am. 
Paper  Prod.  Co.  v.  Carroll,  204. 

5.  Murder  in  Second  Degree.  Where  the  evidence  tends  to  show 
murder  in  the  first  degree,  and  defendant  is  convicted  of  murder 
in  the  second  degree,  he  cannot  complain  that  a  proper  instruc- 
tion on  murder  in  the  second  degree  was  given,  nor  that  the  court 
pjave  one 'on  murder  in  the  first  degree.    State  v.  Ellis,  219. 

6.  Circumstantial  Evidence.  It  is  the  statutory  duty  of  the  court  Jd 
instruct  on  circumstantial  evidence,  where  the  inference  of  guilt 
is  to  be  inferred  from  facts  "and  circumstances,  for  then  such  an 
instruction  is  necessary  for  the  information  of  the  jury  in  reach- 
ing their  verdict..  lb. 

7.  Refusal:  Covered  by  Others.  It  is  not  error  to  refuse  an  instruc- 
tion requested  by  defendant  where  it  is  but  a  repetition  of  others 
given  and  the  matters  it  embraces  are  fully  covered  by  such  others, 
lb. 

8.  Converse  of  State's;  Inference.  The. converse  of  the  State's  in- 
struction, if  asked  by  the  defendant,  should  be  given.  It  may  be 
that  a  jury  will  infer  the  converse  of  a  correct  instruction  given 
for  the. State,  but  defendant's  case  should  not  be  slibmitted  on 
an  inference.     State  v.  Cantrell,  232. 

9.  :  Robbery:  Conspiracy.  The  information  charged  that  Can- 
trell, Coleman  and  Duboise  had  robbed  Presley  of  a  gold  watch 
and  forty  dollars  in  money.  Cantrell  was  granted  a  severance, 
and  one  instruction  for  the  State  told  the  jury  to  find  him  guilty 
of  robbery  in  the  first  degree  if  they  found  that  Duboise  and  Cole- 
man feloniously  took  the  property  from  Presley's  person,  against 
his  will,  by  force  and  violence  to  his  person,  etc.,  "if  you  shall 
further  find  and  believe  from  the  evidence  that  the  defendant  Can- 
trell was  then  and  there  wilfully  present,  aiding  and  abetting  and 
encouraging  them  so  to  do  or  either  of  them."  The  court  refused 
to  give  defendant's  instruction  telling  the  jury  that  "the  mere 
presence  of  the  defendant  at  the  time  Presley  was  robbed,  if  you 
believe  and  find  he  was  robbed,  but  did  not  aid,  abtt,  assist  or 
encourage  Coleman  and  Duboise,  then  you  will  acquit  him."  Held, 
that  the  instruction  requested  by  defendant  was  the  converse  of 
that  given  for  the  State,  and  should  have  been  given;  for,  although 
the  jury  might  have  inferred  from  the  instruction  given  for  the 
State  that  defendant,  though  present,  did  not  aid,  abet  or  en- 
courage the  others  to  commit  the  robbery  and  was  therefore  to  be 
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acquitted,  his  side  of  the  case  ^should  have  been  fairly  submitted 
to  them  and  should  not  have  been  made  to  depend  upon  an  unex- 
pressed inference  to  be  drawn  from  the  State's  instruction.    lb. 

10.  : :  Grand  Larceny.    Where  there  was  testimony  that 

the  prosecuting  witness  said  to  defendant,  in  the  presence  of  an- 
other, "I  know  you  didn't  rob  me,  and  I  don't  know  who  did;  if 
you  will  give  me  fifty  dollars  I  will  run  away  and  they  will  never 
get  m«,"  the  court  should  have  given  an  instruction  on  grand  lar- 
ceny, for  if  the  testimony  was  true  the  jury  might  have  found  de- 
fendant guilty  of  having  surreptitiously  stolen  the  watch  and 
money  from  the  prosecuting  witness'  person  without  the  use  of 
force  or  violence  or  putting  him  in  fear  of  injury  to  his  person, 
lb. 

11.  Manslaughter:  Malice:  Sudden  Passion.  Where  defendant  wrote 
deceased  (his  wife's  foster  mother)  that  if  she  ever  placed  her 
foot  in  his  yard  he  would  blow  her  brains  out,  which  of  itself  clear- 
ly indicated  malice  aforethought,  and  the  next  day,  as  he  came 
around  the  house,  he  discovered  her  standing  in  the  highway,  near 
his  gate,  where  for  fifteen  or  twenty  minutes  she  had  been  talking 
with  his  wife,  and  when  she  began  to  curse  him  he  laid  down  a 
hammer  and  went  to  his  wife  and  asked  her  to  go  to  the  house, 
and  deceased  struck  at  him  with  a  cane,  and  after  he  and  his  wife 
entered  the  house  he  secured  his  shotgun  and  shot  deceased  while 
she  was  still  in  the  highway,  twenty-five  feet  or  more  distant  from 
him,  no  instruction  for  manslaughter  in  any  degree  should  have 
been  given,  and  one  telling  the  jury  that  if  iefcndant  intentionally 
shot  deceased  whilst  in  a  violent  passion  suddenly  aroused  by 
reason  of  her  having  assaulted  him  with  a  cane,  and  if  said  shoot- 
ing was  not  done  in  self-defense  and  was  not  done  with  malice  but 
was  the  result  of  such  passion,  defendant  should  be  found  guilty  of 
manslaughter  in  the  fourth  degree,  was  properly  refused.  State 
V.  Allen,  258. 

12.  Murder:  Malice:  Use  of  Deadly  Weapon:  Presumption  of  Malice. 

Where  defendant  admitted  the  shooting  of  deceased  with  a  shotgun, 
but  claimed  justification  and  there  were  no  eyewitnesses  except 
defendant  and  his  wife,  an  instruction  on  the  presumption  of  malice 
arising  frorn  the  use  of  a  deadly  weapon  upon  another  at  some 
vital  point  is  proper.  In  such  case  it  was  proper  to  instruct  the 
jury  that  he  who  wilfully  uses  upon  another  at  some  vital  part 
a  deadly  weapon,  such  as  a  shotgurr,  loaded  with  powder  and  leaden 
bullets,  must,  in  the  absence  of  qualifying  facts,  be  presumed  to 
know  that  the  effect  is  likely  to  produce  death,  and  knowing  this 
must  be  presumed  to  Intend  death  as  the  probable  and  ordinary  con- 
sequence of  such  act,  and  if  such  deadly  weapon  is  used  without 
just  cause  or  provocation  he  must  be  presumed  to  do  it  wickedly 
and  from  a  bad  heart.    lb. 

13.  Refusing  Defendant's.  Where  the  instructions  given  for  the  State 
clearly  and  cdrrectly  state  all  the  law  necessary  for  the  jury  to 
consider,  it  is  not  error  to  refuse  others  asked  by  defendant.     lb. 

14.  Following  Petition.  Where  the  facts  stated  in  the  petition  con- 
stituted a  sufficient  allegation  that  plaintiff's  injuries  were  caused 
by  an  unusual  jerk  and  extraordinary  movement  of  the  street  car, 
an  instruction  which  follows  the  petition  and  requires  the  jury  to 
find  the  same  facts  is  sufficient  and  requires  them  to  find  that  the 
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jerk  was  unusual  and  extraordinary.  Laycock  v.  United  Rys.  Co., 
344. 

15.  Measure  of  Damages:  Special:  Loss  of  Earnings:  Allegation  and 
Instructioa.  An  allegation  that  "prior  to  his  injury  plaintiff  was 
engaged  in  the  business  of  buying  and  selling  brooms  at  whole- 
sale, and  was  a  salesman  of  merchandise  to  the  retail  trade,  and 
earned  an  average  of  five  dollars  per  day;  that  since  his  ifijury  he 
has  been  unable  to  attend  to  his  business,  and  has  losf  his  earn- 
ings; that  his  earning  power  has  been  permanently  impaired;  that 
he  will  continue  to  lose  the  earnings  of  his  business;  that  he  will 
be  permanently  unable  to  follow  his  former  business,  or  any  other 
business"  simply  puts  a  limit  on  plaintiff's  loss  of  earnings  prior 
to  the  filing  of  his  petition  to  five  dollars  per  day,  but  puts  no 
such  limit  upon  his  future  earnings;  and  an  instruction  telling  the 
jury  that  in  estimating  his  damages  they  will  take  into  considera- 
tion "the  reasonable  value  of  plaintiff's  time  which  he  has  lost 
as  a  direct  result  of  said  injury,  whether  his  earning  capacity  has 
been  reduced  as  a  direct  result  of  said  injuries,  and  what  effect 
his  injuries  will  have  on  his  earning  capacity  in  the  future"  was 
not  erroneous,  although  it  placed  no  specific  limit  upon  the  amount 

"  that  might  be  allowed  for  loss  of  time  or  earnings.     lb. 

16.  : :  Loss  of  Time:  Less  Than  Alleged.  Where  the  pe- 
tition fixed  the  value  of  plaintiff's  time  from  the  date  of  his  injury 
to  the  filing  of  the  petition  at  five  dollars  a  day,  and  the  evidence 
was  that  he  earned  only  four  dollars  a  day,  an  instruction  telling 
the  jury  that  in  estimating  plaintiff's  damages  they  should  take 
into  consideration  "the  reasonable  value  of  his  time  which  you 
may  believe  from  the  evidence  the  plaintiff  lost  as  a  direct  result 
of  said  injury,"  without  mentioning  the  amount,  was  not  erroneous. 
Where  the  evidence  shows  that  the  value  of  earnings  lost  or  of 
time  lost  is  less  than  the  amount  stated  in  the  petition,  the  pre- 
sumption is  that  the  jury,  absent  anything  to  the  contrary  ap- 
pearing, obeyed  their  oaths  and  brought  in  a  verdict  according  to 
the  evidence.  It  is  necessary  that  the  instruction  limit  the  amount 
of  such  special  damages  only  in  case  the  amount  as  shown  by  the 
evidence  exceeds  or  may  exceed  the  amount  specified  in  the  pe- 
tition. [Approving  ruling  of  Kansas  City  Court  of  Appeals  in  Camp- 
bell V.  Chillicothe,  175  Mo.  App.  436,  and  numerous  other  cases, 
and  disapproving  contrary  ruling  by  St.  Louis  Court  of  Appeals.] 
lb. 

17.   :  Double  Recovery:  Loss  of  Time  and  Loss  of  EUu-nings. 

Loss  of  time  and  loss  of  earnings  do  not  constitute  separate  and 
distinct  items  of  loss.  An  instruction  permitting  plaintiff  to  re- 
cover for  time  lost  and  reduced  earning  capacity  in  the  past  does 
not  allow  a  double  recovery,  and  is  not  erroneous.     lb. 

18.  Accident  Insurance:  Suicide:  Burden  of  Proof.  Where  the  petition 
alleged  that  the  insured's  death  was  "directly  caused  through  "pure- 
ly accidental  means  by  accidentally  falling  out  of  a  window"  and 
the  answer  averred  that  his  death  "was  due  to  suicide  and  self- 
destruction,"  the  burden  was  on  the  plaintiff  to  prove  that  in- 
sured's death  was  accidental;  and  the  giving  of  an  instruction  for 
plaintiff  declaring  that  the  burden  is  upon  defendant  to  prove  by 
a  preponderance  of  the  evidence  that  *'the  insured  intentionally 
threw  himself  from  the  window  with  the  intent  and  purpose  of 
killing  himself"  and  the  refusing  of  one  for  defendant  declaring 
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that  "before  plaintiff  can  recover  she  must  have  proven  by  the  pre- 
ponderance or  greater  weight  of  the  evidence  that  the  death  of  the 
insured  was  due  to  accidental  means  and  unless  she  has  so  proven 
the  jury  will  return  a  verdict  for  defendant"  was  error  against  de- 
fendant, the  issue  whether  insured's  death  was  accidental  or  the 
result  of  an  act  intenetionally  done  being  exceedingly  difficult  to  de- 
termine under  the  facts.  The  burden  was  on  the  plaintiff  to  show 
by  the  greater  weight  of  the  evidence  that  the  insured  came  to  his 
death  by  accidental  means,  and  therefore  the  refusal  of  defendant's 
instruction  was  error;  and  as  there  was  no  burden  upon  defend- 
ant, under  the  pleadings,  since  its  answer  was  in  effect  a  general 
denial,  to  show  in  what  manner  or  by  what  means  the  insured 
came  to  his  death,  whether  by  suicide  or  otherwise,  the  giving  of 
plaintiff's  instruction  was  likewise  error  against  defendant.  Grif- 
fith V.  Casualty  Co.,  455. 

19.  Error  Against  Defendant :  Waiver  by  Further  Minimizing  Request. 
Where  the  court  by  an'  instruction  given  for  plaintiff  and'-by  re- 
fusing one  asked  by  defendant  had  erroneously  placed  the  burden 
of  proof  upon  defendant,  it  will  not  be  ruled  that  defendant  waived 
its  right  to  complain  by  asking  a;id  receiving  another  instruction 
declaring  that  defendant  was  not  required  to  prove  the  issue  beyond 
a  reasonable  doubt,  for,  under  such  circumstances,  it  did  not  invite 
the  error,  but  yielding  under  protest  to  the  theory  of  the  trial 
court,  did  the  best  it  could  to  minimize  the  erroneous  instruction 
already  given.     lb. 

20.  Collision  of  Trains:  Manual  Block  System:  Assumption  of  Fact. 
Various  rules  governing  the  movement  of  trains,  adopted  by  a 
railroad  company  for  the  guidance  of  trainmen  and  signalmen, 
and  particularly  the  application  of  said  rples  to  the  manual  block 
system  and  the  entrance  of  trains  into  blocks  and  the  relation  of 
said  rules  to  others  governing  the  superiority  of  trains,  and  par- 
ticularly of  freight  trains,  are  considered,  and  an  attempt  made 
to. so  construe  them  as  to  evolve  a  consistent  and  intelligent  whole; 
and  it  is  held,  that  an  instruction,  in  which  is  consecutively  set 
forth  the  uses  and  purposes  of  the  manual  block  system,  the  per- 
formance by  the  signalmen  of  their  several  functions  and  the  rights 
and  duties  of  the  operators  of  trains  with  respect  to  entering  and 
passing  through  a  block,  "under  the  rules  and  practices**  of  the 
defendant,  in  the  trial  of  the  action  of  a  locomotive  engineer  in- 
jured in  a  head-on  collision  of  two  freight  trains,  in  which  it  was 
in  effect  assumed  that  the  manual  block  system  was  in  use  at  the 
point  of  collision,  the  case  being  tried  on  that  theory  on  both 
sides,  and  that  it  was  the  duty  of  the  signalmen  and  train  operators 
to  discharge  their  several  functions  thereunder  in  accordance  with 
the  rules  as  thus  construed  and  reconciled,  was  not  erroneous. 
Stuart  V.  Dickinson,  516. 

21.  Misleading:  Verdict  for  Plaintiff  on  Each  of  Disconnected  Hjrpoth- 
eses.  The  third  paragraph  of  the  instruction,  disconnected  with 
anything  that  preceded  or  followed  it,  told  the  jury  to  return  a 
verdict  for  plaintiff  if  they  found  that  the  property  of  the  railway 
company  had  been  returned  to  it  by  the  receiver  without  sale  or 
foreclosure,  with  betterments  exceeding  in  value  $75,000 — facts 
which  were  not  controverted.  The  first  and  second  paragraphs 
purported  to  be,  within  themselves,  a  complete  instruction,  and  set 
forth  the  facts  that,  if  found  to  be  true,  would  constitute  negligence 
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and  authorized  a  verdict  "in  favor  of  plaintiff."  The  evident  inten- 
tion of  the  instruction  was  to  direct  the  jury  that  if  they  found 
the  facts  under  the  first  and  second  paragraphs  they  should  return 
a  verdict  against  the  receiver,  and  if,  in  addition,  they  found  the 
facts  specified  in  the  third  paragraph  they  should  return  a  verdict 
for  plaintiff  against  both  the  receiver  and  the  railroad  company. 
Held,  that  it  cannot  be  concluded  that  the  jury  necessarily,  or  even 
probably,  understood  that  they  were  required  to  find  for  plaintiff 
under  the  first  and  second  paragraphs  before  they  could  find  for 
him  under  the  third,  in  the  face  of  the  plain  import  of  the  third's 
language,  and  therefore  the  said  third  paragraph  was  so  mislead- 
ing as  to  necessitate  a  reversal  of  the  judgment  for  plaintiff.  Stuart 
v.  Dickinson,  516.  ^ 

22.  Malicious  Prosecution:  Mandatory  Direction  for  Pimitive  Damages. 

In  an  action  for  damages  for  malicious  prosecution,  an  instruction 
telling  the  jury  that  "if  you  should  find  the  issues  for  the  plain- 
tiff you  may  take  into  consideration  in  estimating  his  damages 
and  award  him  such  sum  as  will  compensate  him  for  mental 
anxiety,  .  .  .  together  with  such  sum  as  you  may,  from  the 
evidence,  believe  the  defendant  should  be  punished  with/*  was  not 
a  mandatory  direction  to  award  punitive  damages,  and  the  opinion 
of  the  Court  of  Appeals  approving  said  instruction  was  not  there- 
fore in  conflict  with  the  decision  in  Nicholson  v.  Rogers,  121  Mo. 
1.  c.  141,  in  which  the  question  of  actual  or  express  malice  was 
not  present.    State  ex  rel.  Mann  v.  Trimble,  661. 

23.  — — :  Dismissal  of  Information:  Persuasive  Evidence  of  Lack  of 
Probable  Cause.  In  an  action  for  damages  for  malicious  prosecu- 
tion, where  the  plaintiff  had  been  arrested  for  petit  larceny  at  the 
instigation  of  defendant  and  the  case  subsequently  dismissed,  an 
instruction  telling  the  jury,  among  other  things,  that  "the  issue  is 
whether  from  the  facts  and  circumstances  given  in  evidence  the 
defendant  acted  maliciously  and  without  probable  cause,  and  on  this 
issue  you  are  further  instructed  that  the  discharge  of  the  plaintiff 
or  the  dismissal  of  the  information  by  the  prosecuting  attorney  is 
evidence  that  the  prosecution  -was  without  probable  cause,  but  not 
conclusive  of  the  fact,"  is  not  in  conflict  with  Smith  v.  Burrus, 
106  Mo.  1.  c.  99,  for  the  reason  that  the  dismissal  of  the  suit  there 
involved  was  a  civil  action  for  slander,  and  upon  certiorari  the  Su- 
preme Court  is  only  concerned  with  whether  the  Court  of  Appeals, 
upon  the  facts  stated  in  its  opinion,  announced  some  conclusion 
of  law  contrary  to  the  last  previous  ruling  of  the  Supreme  Court 
upon  the  same  or  a  similar  state  of  facts.  But  however  the  doc- 
trine was  announced  in  the  said  case  of  Smith  v.  Burrus,  the 
opinion  of  the  Court  of  Appeals  approving  said  instruction  was 
not  contrary  to  the  last  previous  ruling  of  the  Supreme  Court, 
for  it  was  held  in  the  recent  case  of  Hanser  v.  Bieber,  271  Mo. 
326,  that  the  acquittal  of  a  plaintiff  in  the  criminal  prosecution  con- 
stituted "persuasive  evidence  of  a  want  of  probable  cause,"  and 
if  an  acquittal  is  such,  a  dismissal  of  a  criminal  information  is 
more  so.     lb. 

24.  :  Definition  of  Probable  Cause:  Cautious  Person:  Cured  by 

Others.  In  an  action  for  damages  for  malicious  prosecution  an  in- 
struction telling  the  jury  that  "by  probable  cause  is  meant  a  rea- 
sonable ground  of  suspicion  supported  by  circumstances  sufficient- 
ly strong  in  themselves  to  warrant  a  cautious  man  in  his  belief 
that  the  accused  is  guilty  of  the  offense  of  which  he  is  charged" 
is  not  a  wrongful  definition  of  probable  cause,  and  is  not  in  con- 
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flict  with  Boeger  v.  Langenberg,  97  Mo.  1.  c.  396,  but  if  it  were 
its  counterpart  was  approved  in  the  later  case  of  Fugate  v.  Miller, 
109  Mo.  1.  c.  285,  290,  and  therefore  the  Court  of  Appeals  did  not 
contravene  the  rule  in  approving  it.  The  use  of  the  word  "cau- 
tious" instead  of  "reasonable  and  cautious"  was  not  a  substantial  - 
or  material  difference,  but  even  if  said  qualification  of  the  word 
"cautious"  was  necessary  it  was  supplied,  as  ruled  bv  the  Court 
of  Appeals,  by  an  instruction  asked  by  defendant  which  defined 
probable  cause  as  such  circumstances  as  would  induce  such  belief 
in  the  mind  of  an  "ordinarily  reasonable  and  cautious  person," 
etc,    lb. 

25.  Negligence:  Ignoring  Excessive  Speed-  An  instruction  which  di- 
rects a  verdict  for  the  defendant  unless  the  driver  of  the  auto- 
mobile saw  or  could  have  seen  the  pedestrian  in  the  street  in  suf- 
ficient time  to  have  warned  him  or  to  have  stopped  the  car  and 
thereby  avoided  striking  him,  is  erroneous,  where  there  is  evidence 
that  the  collision  was  the  direct  result  of  an  excessive  and  negli- 
gent rate  of  speed;  for  it  ignores  such  evidence  and  the  driver's 
prior  negligence.    Goodwin  v.  Eugas,  673. 

26.  :  Child:  Ordinary  Prudence.     The  law  does  not  permit  a 

presumption  that  a  boy  eight  years  old  is  capable  of  exercising 
that  prudence  which  would  be  expected  and  exacted  of  an  adult, 
and  therefore  an  instruction  telling  the  jury  that  an  eight-year  old 
boy  was  guilty  of  contributory  negligence,  barring  recovery,  if 
he  could  have  avoided  the  injury  by  such  use  of  his  senses  "as  an 
ordinary  prudent  and  careful  person  would  use  and  would  exercise 
under  such  circumstances,"  is  erroneous.     lb. 

27.  :  Right  to  Highway:  Automobile.    An  instruction  telling  the 

jury  that  "every  operator  of  an  automobile  has  the  right  to  assume, 
and  in  the  management  of  his  car  to  act  on  the  assumption,  that 
every  person  whom  he  meets,  or  who  crosses  or  attempts  to  pass  or 
cross  in  front  of  his  machine,  will  exercise  ordinary  care  and  caution 
according  to  the  circumstances,  and  will  not  negligently  or  reck- 
lessly expose  himself  to  danger,  but  will  make  an  attempt  to 
avoid  danger,"  is  erroneous,  because  in  a  general  way  it  conveys 
to  the  jury  the  idea  that  the  law  is  such  that  every  other  traveler 
on  a  highway  must  at  his  periUkeep  out  of  the  way  of  an  auto- 
mobile, and  that  its  operator  has  the  right  to  act  on  the  assumption 
that  he  will  do  so,  whereas  other  travelers,  including  pedestrians, 
have  the  same  right  to  the  use  of,  the  traveled  part  of  a  street  or 
highway  that  operators  of  motor  vehicles  have,  and  it  is  incumbent 
upon  each  to  regulate  their  conduct  by  the  observancje  of  ordinary 
care  and  caution  to  avoid  receiving  injury  or  inflicting  injury  on 
the  others.     lb. 

28.  :  Assumption  of  Fact.     An  instruction  telling  the  jury  that 

"if  you  believe  from  the  evidence  that  the  collision  and  injury  were 
the  result  of  plaintiff's  own  negligence  and  carelessness  in  attempt- 
ing to  cross  the  street  at  said  place,  after  he  saw  the  automobile 
approaching,  and  that  without  heeding  he  attempted  to  pass  in 
front  of  the  same,"  etc.,  is  subject  to  the  criticism  that  it  assumes 
that  the  plaintiff,  after  he  saw  the  automobile  approaching,  heed- 
lessly attempted  to  pass  in  front  of  it.    lb. 

-29.  :  Misleading:  Unmindful  of  Danger:  Ignoring  Main  Issue. 

An  instruction  for  defendant  telling  the  jury  that  "the  driver  of 
290  Mo.— 49 
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an  automobile,  in  the  absence  of  any  indication  that  a  pedestrian, 
who  is  crossing  or  is  about  to  cross  a  public  street,  is  unmindful 
of  the  danger  attendant  upon  an  attempt  to  cross  in  front  thereof, 
has  the  right  to  assume  and  to  expect  that  such  pedestrian  will 
•  stop  and  will  not  step  in  front  thereof  when  to  do  so  will  mani- 
festly bring  about  a  collision,  and  that,  if  acting  upon  said  assump- 
tion the  driver  docs  not  discover  the  pedestrian's  peril  before  it 
is  too  late,  neither  the  driver  nor  the  owner  of  the  automobile  is 
liable  for  the  collision  and  the  pedestrian's  injury,"  is  misleading 
if  it  ignores  the  main  issue  in  the  case  namely,  the  question  wheth- 
er the  driver  was  proceeding  at  a  negligent  rate  of  speed.  Goodwin^ 
V.  Eugas,  673. 

30.  Negligence:  Excusing  Defendant:  Contributory  Negligence:  Ezpes- 
sive  Speed.  An  instruction  for  defendant  directed  the  jury  that  "if 
plaintiff,  when  he  started  across  the  street,  had  seen  the  defend- , 
ant's  automobile  coming  toward  the  place  where  the  injury  oc- 
curred, and  ran  into  the  street  chasing  a  playmate  immediately  in 
front  of  the  approaching  automobile,  that  the  driver  turned  his 
car  to  prevent  striking  his  said  playmate  and  in  doing  so  unavoid- 

■  ably  struck  the  plaintiff  and  injured  him,  and  if  you  so  find  from 
the  evidence,  then  your  verdict  should  be  for  the  defendants."  The 
plaintiff  was  an  eight-year  old  school  boy,  and  school  having  been 
dismissed  for  the  noon  hour  a  number  of  children,  among  them 
plaintiff  and  a  little  girl,  with  whom  he  was  playing  "tag,"  passed 
along  the  sidewalk  and  parkway  between  the  sidewalk  and  curb, 
on  the  side  of  the  street  next  to  the  school  house  grounds;  as  plain- 
tiff ran  east  after  the  little  girl,  and  when  she  was  about  seventy- 
five  feet  from  the  first  cross  street,  she  suddenly  turned  and  ran 
diagonally  across  the  street,  the  plaintiff  following  her  at  a  dis- 
tance of  nine  or  ten  feet,  and  was  struck  by  defendant's  automobile 
at  some  point  between  the  curb  and  five  or  six  feet  north  of  it, 
the  automobile  coming  from  the  west  at  a  speed  of  from  25  to  30 
miles  an  hour.  There  was  evidence  that  plaintiff  had  gone  into 
the  street  but  a  step  or  two  when  he  stopped  and  turned  back 
towards  the  sidewalk  and  was  caught  by  the  automobile  suddenly 
turning  in  towards  the  curb,  and  he  himself  testified  that  he  was 
running  after  the  little  girl  and  had  taken  but  one  or  two  steps 
from  the  curb  when  he  saw  the  car  coming  and  got  back  into  the 
gutter,  and  that  it  looked  to  him  like  the  car  was  going  to  hit  the 
little  girl,  but  it  struck  him  instead.  Held,  that  the  instruction, 
whether  given  on  the  theory  that  the  facts  therein  liypotheCated 
excused  the  driver  of  negligence,  or  on  the  theory  that  such  facts' 
fastened  contributory  negligence  upon  plaintiff  as  a  matter  of  law, 
was  error.  The  first  theory  is  untenable,  because  there  was  abun- 
dant evidence  that  the  predicament  in  which  the  driver  of  the  au- 
tomobile found  himself  was  the  direct  result  of  his  own  negli- 
gence in  driving  at  an  unlawful  and  excessive  rate  of  speed;  and 
the  second  is  equally  untenable,  because  the  plaintiff  did  not  com-* 
pel  or  cause  the  little  girl  to  leave  the  sidewalk  and  run  into  the 
street,  and  had  no  reason  to  even  anticipate  that  she  would  do 
so,  and  whether,  even  if  an  adult,  he  was  negligent  in  not  anticipat- 
ing that  the  automobile  would  suddenly  turn  in  towards  the  gut- 
ter to  which  he  had  retreated  was  a  question  for  the  jury.     lb. 

31.  Will  Contest:  Epilepsy:  Assumption  of  Fact.  The  trial  court  did 
not  err  in  refusing  to  give  an  instruction  asked  by  contestant  de- 
claring that  **it  is  a  matter  of  common  knowledge  that  epilepsy, 
whether  it  be  what  is  known  as  grand  mal  or  petit  mal,  is  a 
mental  disease,  and  is  in  the  art-cries  or  blood  vessels  of  the  brain, 
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and  the  questions  to  be  determined  in  this  case  are  whether  the 
mind  of  John  H.  Piatt  was  so  affected  by  this  disease  or  by  Bright's 
disease,  if  you  believe  from  the  testimony  that  he  had  both  or 
cither,  as  to  render  him  incapable  mentally  of  making  a  will," 
since  it  is  assumed,  as  a  foundation  upon  which  to  consider  the 
case,  that  said  testator  was  mentally  unsound,  and  there  was  no 
evidence  to  that  effect,  and  it  is  not  a  matter  of  common  Icnowl- 
edge  that  a  person  who  has  once  had  epilepsy  and  has  recovered 
therefrom  continues  so  mentally  unsound  that  he  is  not  capable  of 
making  a  will.     Piatt  v.  Piatt,  686. 

32.  Interest  of  Proponent  in  Estate:  No  Assignment.  Unless  the  re- 
fusal of  the  trial  court  to  give  a  certain  instruction  is  mentioned 
in  the  assignment  of  errors  its  refusal  is  not  for  consideration. 
But  it  would  not  be  ruled  that  the  trial  court  erred  in  refusing  to 
instruct  the  jury  that  "if  you  should  find  that  the  instrument  of- 
fered as  the  win  of  John  H.  Piatt  is  not  his  will,  his  widow,  there 
being  no  children,  would  be  entitled  to  one-half  his  estate,"  even  if 
its  refusal  had  been  among  the  assignment  of  errors  and  could' 
therefore  be  considered,  since  the  interest  of  testator's  widow  in 
his  estate  did  not  affect  the  only  issue  in  the  case,  namely,  his 
mental  capacity  to  make  the  will.    lb. 

INSURANCE. 

1.  Certiorari  to  Court  of  Appeals:  Proximate  Cause:  Injury  From  Elx- 
plosion:  Leakage.  The  defendant  insurance  company  brought  ac- 
tion on  an  insurance  policy  which  insured  plaintiff's  stock  in  trade 
against  all  direct  loss  or  damage  by  sprinkler  leakage  except  that 
the  company  should  not  be  liable  for  (a)  "loss  by  fire,  however 
caused,"  or  (b)  "for  loss  resulting  from  leakage  of  water,  if  such 
leakage  is  caused  directly  or  indirectly  by  fire,"  or  (c)  "for  loss 
caused  by  lightning,  cyclone  or  explosion."  The  steel  top  of  the 
hot  well,  connected  with  the  boiler  by  a  pipe,  was  blown  off  by  an 
explosion,  and  in  its  course  upward  broke  one  of  the  water  pipes  of 
the  sprinkler  system,  which  immediately  started  the  flow  of  water, 
resulting  in  the  damage  to  plaintiff's  property.  The  Court  of  Ap- 
peals held  that  the  company  did  not  exempt  itself  from  loss  by 
leakage  by  the  clause  which  exempted  it  from  "loss  caused  by 
explosion,"  that  the  word  "explosion"  did  not  relate  back  to  the 
word  "leakage,"  and  that  the  explosion  did  not  relieve  the  com- 
pany from  the  payment  of  damages  for  the  loss  caused  by  the 
leakage.  Held,  upon  certiorari,  that  said  ruling  does  not  contra- 
vene any  prior  decision  of  the  Supreme  Court,  for  the  Supreme 
Court  has  not  declared  the  law  on  a  similar  state  of  facts.  State 
ex  rel.  Ins.  Co.  v.  Reynolds,  362. 

2.  Accident  Insurance:  Suicide:  Burden  of  Proof:  Instructions.  Where 
the  petition  alleged  that  the  insured's  death  was  directly  caused 
through  "purely  accidental  means  by  accidentally  falling  out  of  a 
window"  and  the  answer  averred  that  his  death  "was  due  to 
suicide  and  self-destruction,"  the  burden  was  on  the  plaintiff  to 
prove  that  insured's  death  was  accidental;  and  the  giving  of  an 
instruction  for  plaintiff  declaring  that  the  burden  is  upon  defend- 
ant to  prove  by  a  preponderance  of  the  evidence  that  "the  in- 
sured intentionally  threw  himself  from  the  window  with  the  in- 
tent and  purpose  of  killing  himself"  and  the  refusing  of  one  for 
defendant  declaring  that  "before  plaintiff  can  recover  she  must 
have  proven  by  the  preponderance  or  greater  weight  of  the  evi- 
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dence  that  the  death  of  the  insured  was  due  to  accidental  means 
and  unless  she  has  so  proven  the  jury  will  return  a  verdict  for 
defendant'*  was  error  against  defendant,  the  issue  whether  insured's 
death  was  accidental  or  the  result  of  an  act  intentionally  done  being 
exceedingly  difficult  to  determine  under  the  facts.  The  hurden  was 
on  the  plaintiflF  to  show  by  the  greater  weight  of  the  evidence  that 
the  insured  came  to  his  death  by  accidental  means,  and  therefore 
the  refusal  of  defendant's  instruction  was  error;  and  as  there  was 
no  burden  upon  defendant,  under  the  pleadings,  since  its  answer 
was  in  effect  a  general  denial,  to  show  in  what  manner  br  by 
what  means  the  insured  came  to  his  death,  whether  by  suicide  or 
otherwise,  the  giving  of  plaintiff's  instruction  was  likewise  error 
against  defendant.     Griffith  v.  Casualty  Co.,  455, 

3.  Instruction:  Error  Against  Defendant:  Waiver  by  Further  Min- 
imizing Request.  Where  the  court  by  an  instruction  given  for 
plaintiff  and  by  refusing  one  asked  by  defendant  had  erroneously 
placed  the  burden  of  proof  upon  defendant,  it  will  not  be  ruled 
that  defendant  waived  its  right  to  complain  by  asking,  and  receiving 
another  instruction  declaring  that  defendant  was  not  required  to 
prove  the  issue  beyond  a  reasonable  doubt,  for,  under  such  circum- 
st^inces,  it  did  not  invite  the  error,  but  yielding  under  protest  to 
the  theory  of  the  trial  court,  did  the  best  it  could  to  minimize  the 
erroneous  instruction  already  given.     lb. 

INTERFERENCE  WITH  INTERSTATE  COMMERCE.   See  Rail- 
roads. 

INTERFERENCE  WITH  LAWFUL  BUSINESS.    See  Actions.  4 
to  9. 

INTERSTATE    COMMERCE— STOPPAGE     OF     TRAINS.     See 
Railroads. 

JUDGMENTS. 

1.  :  Drainage  District:  Collateral  Attack  Upon  Organization.  A 

drainage  district  being  a  municipal  corporation,  the  legality  of 
its  organization  cannot  be  collaterally  attacked  or  inquired  into 
at  the  suit  of  individuals.  State  ex  inf.  McAllister  v.  Albany  Drain. 
Dist.,   33. 

2.  :  Quo  Warranto:  Extension  of  Boundaries:  Judgment  of  Cir- 
cuit Court:  Judicial  Act:  Collateral  Attack.  The  jurisdiction  of  the 
circuit  court  having  attached  upon  the  filing  of  a  petition  therein 
to  extend  the  boundaries  of  a  drainage  district  to  include  other 
large  tracts  of  land,  any  errors  of  fact  or  of  law  which  may  have 
been  committed  by  the  court  in  reaching  its  conclusions  and  in 
the  rendition  of  its  judgment  extending  the  boundaries  cannot  be 
inquired  into  in  a  quo  warranto  suit,  unless  there  was  illegality 
in  the  proceeding  or  fraud  was  practiced.  The  court's  action  was 
judicial,  and  any  error  committed  in  the  judgment  rendered  can- 
not be  reviewed  by  quo  ivarranto.    lb. 

3.  — :  Drainage  District:  Annulling  Judgment  Extending  Bound- 
aries. A  proceeding  by  quo  warranto,  brought  in  the  Supreme 
Court  by  the  Attorney-General,  is  not  the  remedy  for  annulling  the 
judgment  of  the  circuit  court  extending  the  boundaries  of  a  drain- 
age district  to  include  the  lands  of  the  relators  at  whose  instance 
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the  suit  is  instituted.  The  respondent  beingr  a  corporation,  the 
court  is  limited  on  quo  warranto  to  determining  by  what  right  it 
wrongfully  or.  illegally  exercises  certain  franchises,  or  to  ousting  it 
from  the  right  to  be  a  corporation  for  an  abuse  or  non-user  of 
franchises  granted,  and  cannot  review  the  judgment  of  the  circuit 
court  extending  the  boundaries.  State  ex  inf.  McAllister  v.  Nor- 
borne  Drain.  Dist.  Co., '91. 

4.  ;  :  :  Jurisdiction:   Errors.     Where   the   circuit 

court  acquired  jurisdiction,  relators  had  an  opportunity  to  be  heard 
and  all  the  requirements  of  Section  4  of  the  Circuit  Court  Drainage 
District  Act  of  1913  governing  the  matter  of  extension  were  com- 
plied, with,  mere  erroneous  findings  of  fact  or  errors  of  judgment 
will  not  afford  sufficient  ground  for  annulling  by  quo  warranto 
the  judgment  extending  the  boundaries  to  include  relators*  lands; 
but  in  the  absence  of  fraud,  the  judgment  must  be  considered  as 
conclusive.     lb. 

5.  : :  Limited  Right  to  Review.  The  Circuit  Court  Drain- 
age District  Act  of  1913  being  special  and  independent  of  the 
civil  code,  and  the  right  of  an  appeal  to  review  the  judgment  of 
a  circuit  court  relating  to  a  drainage  district  being  limited  to 
the  specific  matters  by  it  mentioned,  the  right  to  review  the  judg- 
ment of  the  circuit  court  extending  the  boundaries  of  a  drainage 
district  is  likewise  limited,  and  will  not  be  extended  to  make  the 
writ  of  certiorari  or  quo  warranto  available  for  that  purpose.     lb. 

6.  Finality.  When  an  issue  has  once  been  decided  by  a  court  of 
competent  jurisdiction  in  a  former  suit  between  the  same  parties, 
^the  losing  party  cannot  vex  his  adversary  again  with  the  same 
'issues  or  matter  embraced  therein.     Melvin  v.  Hoffman,  464. 

7.   :  Matters  Which  Might  Have  Been  Adjudicated.    A  former 

judgment  is  conclusive,  not  only  of  matters  in  issue  and  embraced 
within  the  issues,  but  as  to  all  matters  which  the  parties  could 
have  alleged  to  sustain  their  action  or  defense.  If  the  former  suit 
was  one  in  equity  to  cancel,  set  aside  and  annul  a  certain  deed,  and 
judgment  therein  was  rendered  for  defendants,  all  matters  which 
plaintiff  could  have  alleged  to  set  aside  and  cancel  said  deed  in 
equity  are  deemed  to  have  been  adjudged  in  defendants*  favor, 
whether  or  not  alleged  in  the  petition  in  said  cause.     lb. 

8.  :  Insanity:  Revocable  Deed:  Res  Ad  judicata.     Plaintiff  had 

conveyed  his  land  to  a  trustee  for  his  own  use  and  benefit  during 
his  life  and  after  his  death  for  the  use  and  benefit  of  his  wife  and 
children  during  her  widowhood  and  their  minority,  and  upon  her 
death  or  remarriage  and  the  majority  of  his  children  the  trustee 
was  to  convey  the  property  to  his  two  sisters,  and  he  brings  suit 
to  set  aside  said  deed  on  the  alleged  ground  that  it  was  not  his  in- 
tention that  it  should  be  irrevocable,  that  he  was  not  advised  that 
it  was  irrevocable,  that  he  understood  it  created  a  revocable  and 
voluntary  settlement,  and  that  the  power  of  revocation  was  omit- 
ted therefrom  by  mistake.  He  had  brought  a  former  suit  to  set 
aside  said  instrument  on  the  ground  that  at  the  time  of  executing 
it  he  was  insane  and  wholly  incapable  of  understanding  its  terms 
or  purport,  and  that  his  said  sisters  and  their  husbands  took  advan- 
tage of  his  insane  condition  and  induced  him  to  sign  ihe  same  while 
in  such  condition;  the  sisters  and  their  husbands  in  their  answer 
in  said  former  suit  denied  he  was  insane  at  the  time,  alleged  that 
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he  fully  understood  the  purpose  of  said  deed  and  the  objects  to 
be  obtained  thereby,  and  was  fully  advised  and  perfectly  compe- 
tent to  understand  all  matters  and  facts  connected  therewith,  and 
voluntarily  exbcuted  the  same  for  his  own  advantage  and  protec- 
tion, and  they  prayed  that  the  court  inquire  into  and  determine 
the  validity  of  the  deed  and  the  rights  of  the  parties  thereunder; 
and  the  judgment  found  "the  issue  for  defendants"  and  it  was 
further  adjudged  and  decreed  that  the  plaintiff  at  the  time  of 
executing  said  instrument  was  of  sound  mind  and  fully  capable 
of  understanding  its  terms  and  purport  and  did  understand  its 
contents  and  meaning,  and  that  said  deed  and  the  trust  created 
thereby  be  in  all  respects  sustained  and  plaintiffs  bill  to  annul 
and  cancel  the  same  be  dismissed;  and  this  former  judgment  was 
pleaded  as  res  adjudicata  to  plaintiff's  cause  of  action  in  this  suit 
between  the  same  parties.  Held,  that,  the  only  allegations  in 
the  present  petition  for  setting  aside  said  deed  which  were  not 
specifically  made  in  the  petition  in  the  other  being  that  plaintiff 
"was  not  advised  that  said  deed  was  not  irrevocable,  but  this 
plaintiff,  at  the  time  of  executing  the  same,  understood  and  intend- 
ed that  such  instrument  should  and  did  create  a  revocable  settle- 
ment, and  that  said  power  of  revocation  was  omitted  therefrom 
by  mistake,"  all  said  issues  were  conclusively  adjudicated  against 
plaintiff  by  the  judgment  in  the  former  suit.  Melvin  v.  Hoffman, 
464. 

9.  Res  Adjudicata:  Joint  and  Several  Pleading.  In  equity  in  matters 
of  pleading  and  procedure,  as  well  as  in  other  matters,  the  sub- 
stance and  not  the  form  of  things  is  regarded;  and  accordingly 
where,  in  the  former  suit,  the  answers  of  the  defendants,  though 
several,  were  in  fact  joint,  and  one  decree  was  rendered  for  both, 
adjudging  that  a  certain  "deed  and  the  trust  thereby  created  be 
in  all  respects  sustained"  and  thereby  the  issue  in  this  spit  to 
cancel  said  deed  was  determined,  the  separate  answers  in  the 
former  suit  will  be  considered  as  a  single  pleading  constituting  a 
joint  and  several  answer  and.  authorizing  the  decree,  which  is  now 
adjudged  to  be  res  adjudicala  of  the  issue.    lb. 

10.  Of  Federal  Court:  Jurisdiction:  Unauthorized  Appearance:  Col- 
lateral Attack.  Neither  the  constitutional  provision  that  full  faith 
and  credit  shall  be  given  in  each  state  to  the  public  acts,  records  and 
judicial  proceedings  of  every  other  state,  nor  the  act  of  Congress 
passed  in  pursuance  thereof,  prevents  an  inquiry  into  the  jurisdic- 
tion of  the  court  by  which  a  judgment  offered  in  evidence  was  ren- 
dered; and  accordingly  when  a  judgment  recovered,  in  one  state 
is  pleaded  or  presented  in  the  courts  of  another  state,  whether  as 
a  cause  of  action  or  a  defense  or  as  evidence,  the  party  sought  to 
be  bound  or  affected  by  it  may  always  impeach  its  validity  and 
escape  its  effect  by  showing  that  the  court  which  rendered  it  had 
no  jurisdiction  over  the  parties  or  the  subject-matter  of  the  ac- 
tion; and  the  recitals  in  the  record  of  any  such  judgment  on  the 
subject  of  jurisdiction,  may  be  controverted  by  extraneous  evi- 
dence. And  in  this  case,  where  plaintiff  sues  an  interest  railroad 
and  its  receiver,  by  his  wife  as  the  guardian  of  said  insane  plain- 
tiff, a  locomotive  engineer,  for  injuries  inflicted  in  the  collision  ol 
trains  in  this  State,  and  defendants  plead  by  way  of  estoppel  a  judg- 
ment rendered  against  him  in  the  United  States  District  Court  at 
Chicago,  plaintiff  may  plead  in  his  reply  and  prove  that  his  alleged 
appearance  in  said  court  was  unauthorized  and  that  the  attorneys 
who  attempted  to  institute  the  action  were  not  authorized  to  in- 
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stitute  it,  and  that  for  said  reason  said  court  was  without  jurisdic- 
tion and  its  said  judgment  a  nullity.    Stuart  v.  Dickinson,  516. 

11.  :  Receiver  of  Railroad:  Discharge:  Forestalling  Further  Lit- 
igation. A  provision  in  the  final  decree  of  the  Federal  court  dis- 
charging the  railroad  receivership  which  absolved  the  property, 
after  its  return  to  the  railway  company,  of  all  liability  in  respect 
to  all  claims  against  the  receiver  not  filed  with  the  special  master 
for  hearing  and  determination  on  or  before  a  designated  date, 
and  a  further  provision  by  which  the  court  attempted  to  retain 
jurisdiction  for  the  purpose  of  enforcing  said  provision,  where  the 
railroad  properties  had  not  been  sold,  under  foreclosure  or  other- 
wise, and  the  earnings  far  exceeded  the  debts  during  the  receiver- 
ship, are  not  binding  on  a  locomotive  engineer  who  had  been  in- 
jured in  an  accident  and  who  had  not  entered  his  appearance  in 
said  Federal  court;  nor  did  said  court  have  authority  to  determine 
the  rights  of  parties  who  were  not  before  it  or  subject  to  its  juris- 
diction, or  to  deprive  them  of  their  right  to  sue  in  the  State  courts 
and  to  subject  the  properties  of  the  railroad  company  to  the  pay- 
ment of  their  just  claims.    lb. 

12.  :  Injury  During  Receivership:  Subsequent  Personal  Judgment 

Against  Company.  Where  the  negligent  act  which  caused  plain- 
tiff's injury  was  committed  by  the  receiver  while  he  was  operating 
the  railroad,  and  under  a  final  decree  discharging  the  receivership 
the  company  assumed  and  became  bound  to  pay  only  such  claims 
against  the  receiver  as  were  filed  with  the  special  master  and  es- 
tablished in  accordance  with  its  terms,  a  personal  judgment  may 
be  rendered  against  the  railroad  company,  where  the  railroad 
properties  were  not  sold,  but  returned  to  the  conipany,  and  the 
receiver,  out  of  the  earnings  during  his  management,  not  only  paid 
current  operating  expenses,  but  applied  to  permanent  betterments 
sums  which  in  the  aggregate  greatly  exceeded  the  amount  of  plain- 
tiff's claim;  for,  independently  of  the  decree  and  under  general 
equitable  principles,  plaintiff,  has  the  right  to  follow  the  fund 
and  have  the  property  into  which  it  has  gone  charged  with  the 
payment  of  his  claim,  when  established,  and  under  such  circum- 
stances whether  judgment  for  the  amount  of  his  claim  be  rendered 
against  the  company  generally,  or  whether  such  amount  be  made 
merely  a  charge  against  the  property,  cannot  be  of  the  slightest 
advantage  or  make  the  slightest  difference  to  the  company.     lb. 

JURISDICTION. 

Accounting:  Land  in  Another  County:  Prayer  for  Compulsory  Con- 
veyance. Where  plaintiff  brought  suit  to  set  aside  a  sale  under  a 
deed 'of  trust  and  to  cancel  a  trustee's  deed  conveying  to  defend- 
ant land  in  the  county  in  which  the  suit  is  brought,  and  pend- 
'ing  the  suit,  without  notice  of  lis  pendens,  defendant  conveyed  the 
land,  receiving  in  exchange  as  part  payment  land  in  another  county, 
and  the  court  adjudged  that,  under  such  circumstances,  the  plain- 
tiff is  entitled,  by  a  suit  for  an  accounting,  to  recover  from  defend- 
ant the  value  of  the  land  so  conveyed  to  him  by  the  trustee,  the 
said  defendant  cannot  be  compelled,  in  the  suit  for  an  account- 
ing, to  convey  the  land  in  the  other  county  so  received  by  him  in 
exchange,  for  the  court  does  not  have  territorial  jurisdiction  to 
compel  such  conveyance;  but  the  court  has  power,  under  the  prayer 
for  general  relief,  to  compel  defendant  to  account  to  plaintiff 
for  the  value  of  such  land  so  received  in  exchange,  although  there 
is  no  specific  prayer  for  such  relief.     Marstor  v.  Catterlin,  185. 
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Senatorial  Districts:  Validity  of  Act  of  1901:  Timely  Attack.  The  di- 
vision of  the  State  into  senatorial  districts  in  1901  by  the  three 
executive  officers  having  remained  unchallenged  for  more  than 
twenty  years,  and  being  in  its  nature  largely  political  and  ad- 
ministrative and  involving  no  individual  rights  other  than  peftain 
to  the  whole  electoraffe,  and  to  hold  it  invalid  would  result  in  the 
utmost  confusion,  a  litigant  will  not  be  heard  at  this  late  date  to 
question  its  validity.  In  such  case  the  question  whether  laches  can 
give  vialidity  to  a  void  act  will  not  be  decided,  but  the  act  being 
purely  administrative  or  political,  individuals  who  have  seen  it  in 
operation  and  unchallenged  for  a  long  series  of  years  will  not  be 
heard  to  question  its  validity.  State  ex  rel.  Lashly  v.  Becker,  560. 

LANDS  AND  LAND  TITLES. 

1.  Deed  by  Entireties:  Divorce:  Purchase  Price  Advanced  by  Hus- 
band. Where  the  husband's  money  paid  for  the  land  and  the  deed 
named  him  and  his  wife  as  grantees,  thereby  creating  an  estate 
by  the  entireties,  and  subsequently  they  are  divorced,  thereby 
changing  the  estate  into  one  in  common,  the  husband,  in  a  sub- 
sequent partition,  is  not  entitled  to  the  amount  advanced  by  him, 
and  the  Court  of  Appeals  in  so  deciding  and  in  holding  that  only 
the  balance,  after  deducting  the  money  advanced,  may  be  divided 
between  them,  contravened  the  decision  in  Bender  v.  Bender,  281 
Mo.  473,  since  it  was  there  decided  that  a  resulting  trust  must 
arise,  if  at  all,  at  the  instant  the  deed  is  taken,  and  cannot  be 
created  by  subsequent  occurrences.    State  ex  rel.  Roll  v.  Ellison,  28. 

2.   : :  Effect  on  Property  Rights.    Divorce  does  not  restore 

the  parties,  to  their  former  condition  in  all  respects;  it  vests  the 
wife  with  her  moiety,  and  it  changes  an  estate  by  the  entireties  into 
a  tenancy  in  common,  but  it  does  not  raise  a  resulting  trust  in 
favor  of  the  husband  who  paid  the  money  for  a  deed  to  her  and 
him  as  the  grantees,  and  no  such  resulting  trust  arises  in  his 
favor  unless  the  trust  arose  at  the  time  the  deed  was  taken.    lb. 

3.  Boundary  Line:  Retaining  Wall:  Acquiescence.  The  building  of 
a  retaining  wall  between  two  lots,  on  a  line  with  stakes  marking 
the  corners  and  with  a  mark  in  the  curbstone  is  tantamount  to 
a  claim  of  ownership;  and  occupancy  of  one  of  the  lots  up  to 
and  including  the  wall  by  its  owners  for  fifteen  years,  with  tlie 
acquiescence  of  the  then  owner  of  the  other  lot,  places  th  burden  on 
the  present  owners  of  said  other  lot  to  show  that  possession  of  the 
land  cov  ;red  by  the  wall  was  subject  to  future  ascertainment  of 
the  true  line.     Diers  v.  Peterson,  249. 

4.   :  :  :  Evidence  of  Agreed  Line.     Where  there 

is  no  evidence  ol  the  establishment  of  an  agreed  line  between  two 
lots,  the  possession  and  use  of  the  lots  on  each  side  of  a  retain- 
ing wall,  constructed  on  the  supposed  line,  by  the  respective 
owners  thereof  for  a  long  time,  are  evidence  that  the  wall  was 
an  agreed  boundary,  and  it  is  only  necessary  that  such  possession 
and  use  continue  long  enough  to  show  that  the  respective  owners 
knew  the  true  boundary  between  their  lots.     lb. 

5.   :  '  :  Adverse  Possession:   Mistake:   Intention.     If  the 

owner  of  a  lot,  by  mistake  and  in  ignorance  of  the  true  boundary, 
in  building  a  retaining  wall  upon  the  supposed  line  encroached 
upon  his  neighbor's  lot  and  he  had  no  intention  of  taking  what 
did  not  belong  to  him,  the  fact  that  he  may  have  enclosed  a  larger 
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area  than  his  deed  called  for  would  not  destroy  the  adverse  char- 
acter of  his  possession,  if  his  intention  was  to  claim  and  hold  to 
the  outside  face'  of  the  wall.  But  if  he  built  the  wall  along  and 
upon  what  he  believed  was  the  true  line  and  intended  to  claicfi 
only  to  the  true  line,  then  his  possession  of  so  much  of  the  ad- 
joining lot  as  was  by  mistake  covered  by  the  wall,  was  not  adverse, 
lb. 

6. : : : :  Burden:  Limitations.    Where  there 

is  no  evidence  tending  to  show  that  defendants  ever  intended  to 
limit  their  claim  of  ownership  to  the  true  boundary  line  when 
ascertained,  the  burden  of  proving  that  they  intended  to  claim 
to  the  true  line  when  that  should  be  ascertained  is  upon  the 
plaintiflP;  and  the  evidence  must  clearly  show  the  existence  of 
such  qualified  claim  sometime  prior  to  the  ripening  of  title  by 
limitation.     lb. 

7.   :  Survey.     Even   though   the   surveyor  begins  at  the  right 

starting  point  his  survey  has  no  probative  value  unless  it  or  his 
testimony  gives  the  distance  "to  the  points  or  lines  from  which 
he  established  the  lines  of  the  lots*'  as  the  statute  (Sec.  12721,  R. 
S.  1919)  requires.     lb. 

8.  Deed:  Re-executed:  Self-Serving:  No  Objection.  Whether  or  not 
a  deed,  reciting  that  a  former  and  lost  deed  was  made  to  a  hus- 
band and  wife,  made  to  the  surviving  wife  ten  or  twelve  years  after 
the  husband's  death,  without  the  knowledge  of  his  heirs,  was  an 
inadmissible  self-serving  declaration  on  the  part  of  the  wife  and 
was  mere  hearsay  in  the  partition  suit  between  the  heirs  of  the 
husband  and  the  grantee  of  the  wife,  will  not  be  decided  on  appeal, 
where  said  appellant  heirs  made  no  objection  at  the  trial  to  the 
introduction  of  said  deed  in  evidence.    Sawyer  v.  French,  374. 

9.  — — : :  Inadmissible:  No  Objection:  Probative  Force.  In- 
admissible evidence,  including  hearsay,  admitted  without  objection, 
is  not  a  nullity  or  void  of  probative  force,  but  is  to  be  given  its 
natural  probative  effect  as  if  it  were  in  law  admissible.  A  recital 
in  a  deed  that  a  former  deed  to  a  husband  and  wife  had  beei.  lost 

.  and  that  it  was  made  in  re-execution  of  said  former  deed  and 
made  to  the  surviving  wife,  if  admitted  in  evidence  without  ob- 
jection, is  to  be  given  its  natural  probative  effect  that  the  former 
deed  was  a  deed  to  the  husband  and  wife  and  created  an  estate  by 
the  entirety,  although  the  re-executed  deed  was  made  in  the  ab- 
sence of  the  husband's  heirs.     lb. 

10.   Deed  by  Entirety:  Mortgage  and  Taxes  Paid  by  Husband:  Estoppel. 

It  does  not  follow  that,  because  the  husband  paid  for  the  land,  or 
gave  his  note  therefor  and  subsequently  paid  it,  either  by  himself 
or  his  administrator,  where  he  had  the  land  conveyed  to  himself 
and  his  wife  as  tenants  by  the  entirety,  the  wife  will  be  estopped 
to  claim  her  rights  as  such  tenant.  Where  there  is  a  recital  in 
a  deed  that  a  former  lost  deed  had  been  made  to  a  husband  and 
wife  and  that  it  was  made  in  re-execution  of  said  former  deed  and 
made  to  the  surviving  wife,  the  fact  that,  before  said  re-execution 
deed  was  made,  the  wife  had,  as  administratrix  of  her  husband's 
estate,  paid  a  mortgage  upon  and  special  taxes  assessed  against 
the  property,  out  of  estate  funds,  and  that  it  was  inventoried  as  a 
part  of  his  estate,  does  not  estop  her  or  her  grantee  to  claim  that 
said  property  was  not  the  property  of  the  husband  and  did  not 


Digitized  by 


Google 


INDEX.  [290  Mo. 

iND  LAND  TITLES— Continued. 

d  to  his  heirs;  especially  should  this  be  the  ruling  wh^re 
s  no  showing  that  the  mortgage  note  was  not  his  note  alone, 
it  was  his  alone  it  was  her  right  and  duty,  as  administratrix 
estate,  to  pay  it  with  the  funds  of  his  estate.  Sawyer  v. 
I,  374. 

by  Entirety:  Mortgage  and  Taxes  Paid  by  Husband:  Estop- 
^sual  Course:  Provision  for  Wife.  It  is  entirely  consistent 
he  usual  course  of  things  for  the  husband  to  pay,  or  in- 
3  pay,  for  land  and  encumbrances  thereon  which  he  has 
to  be  conveyed  to  himself  and  wife;  and  if  the  mort- 
lote  was  signed  by  him  alone,  she  is  in  no  wise  estopped  to 
the  land  as  the  surviving  tenant  by  the  entirety  by  the  fact 
iter  his  death,  she,  as  the  administratrix  of  his  estate, .paid 
te  with  the  moneys  of  the  estate.  Besides,  in  this  case  there 
ndence,  admitted  without  objection,  that  the  deed  to  her  and 
sband  was  lost  at  the  time  of  his  death,  and  neither  she  nor  her 
^y  knew  until  after  the  estate  had  been  settled,  and  not  un- 
y  learned  the  true  facts  from  the  grantor,  that  the  deed 
•ed  the  land  to  her  and  her  husband.     lb. 

ng  Title:  No  Title  in  Plaintiff:   Possession  by   Defendant. 

luit  to  quiet  title  a  judgment  cannot  be  rendered  in  behalf 
[)laintiflF  who  shows  no  paper  title  and  has  never  at  any 
►een  in  possession;  but  as  between  him  and  a  defendant  in 
sion  who  shows  no  paper  title,  the  defendant  has  the  better 
id  judgment  should  be  for  him.     Rusk  v.  West,  433. 

:  Title  by  Lim*tations:  Land  Not  Claimed.  Whete  the  claim- 
I  land  brought  suit  to  quiet  title,  basing  his  title  on  ten 
adverse  possession,  and  describing  the  land  claimed  as  south 
est  of  a  certain  creek,  he  acquired  no  title  to  seven  acres  lying 
of  said  creek,  and  a  decree  which  did  not  describe  the  land 
of  the  creek  did  not  vest  him  with  the  paper  title;  and  the 
lat  other  persons  were  in  possession  at  the  time  he  brought 
id  had  been  for  years  indicates  that  he  did  not  claim  said 
acres.    lb. 

:  Boundaries:  Adverse  Possession.  Where  the  owner  of  a 
-acre  tract  claimed  to  own  an  adjoining,  seven-acre  tract, 
)osscssion  of  it,  fenced  it,  cultivated  it  herself  or  collected 
nts  from  tenants,  and  its  boundary  was  marked  by  a  creek, 
was  recognized  by  an  established  survey  as  the  boundary, 
ere  was  no  dispute  about  the  boundary,  and  she  held  such 
sion  for  thirteen  years,  her  conduct  shows  a  claim  of  title 
at  there  was  no  misapprehension  as  to  the  true  line;  and  it 
latcrial  whether  she  thought  the  seven  acres  a  part  of  her 

acres  or  not,  if  she  in  fact  claimed  title  to  the  seven-acre 

lb. 

:  :  Law  Case:  Findings  of  Court:  Contrary  to  Evi- 

Where  the  trial  court  in  an  action  at  law  to  try  title,  upon 
1  of  defendant  made  a  finding  of  facts,  to  the  eflFect  that  there 
D  adverse  possession  by  defendant  or  those  under  whom  he 

and  that  finding  docs  not  discredit  the  witnesses,  but 
3ks  written  documents  and  the  force  of  its  own  findings, 
Igment  will  be  reversed,  as  not  sustained  by  the  evidence.    lb. 

:  ; — :  :  Claim  of  Ownership.     Where  lands  were 

partition  in  1879,  and  among  other  lands,  twelve  acres  in  the 
forty  of  an  eighty  was  set  apart  to  the  widow,  and  seven 
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acres  in  the  north  forty,  separated  from  the  twelve-acre  tract  by 
a  creek,  was  sold,  but  not  described  in  any  of  the  deeds  conveying 
'the  balance  of  intestate's  lands  so  sold,  and  she  took  possession 
of  the  seven-acre  tract,  fenced  it,  cleared  it  where  clearing  was 
needed,  and  farmed  or  rented  it  for  nearly  forty  years,  the  bound- 
ary line  between  it  and  the  twelve-acre  tract  being  shown  by  es- 
tablished surveys,  and  every  act  of  hers  was  an  act  of  an  owner, 
which  the  witnesses  sa^  she  all  the  time  claimed  to  be,  and  further 
say  that  she  was  claiming  title,  not  to  a  mere  supposed,  but  to  a 
known  and  acknowledged,  true  line,  the  purchaser  of  her  interest 
is  the  true  owner,  and  the  finding  of  the  trial  court  that  her  long 
possession  was  not  under  claim  of  title  or  ownershij)  is  not  sus- 
tained by  the  evidence;  for,  the  title  having  once  ripened  in  her, 
others  who  claim  through  deeds  from  other  co-parceuers  acquired 
no  title.    lb. 

LARCENY. 

Robbery.  It  is  not  robbery  to  obtain  property  from  another  without 
violence,  by  trickery  and  artifice  or  by  the  use  of  only  sufficient 
force  to  remove  it  from  his  pocket,  but  only  larceny.  State  v. 
Cantrell,  232. 

LEGISLATIVE  POWER.    See  Constitutional  Law,  11  to  28. 

LEGITIMACY.    See  Children. 

LIMITATIONS. 

1.  Widow's  Election:  Filed  Before  Letters  of  Administration:  Con- 
struction. The  statute  (Sec.  325,  R.  S.  1919)  requiring  the  widow's 
declaration  of  an  election  to  take  an  absolute  interest  in  her  hus- 
band's estate  in  lieu  of  common-law  dower,  to  be  filed  with  the' 
clerk  of  the  court  in  which  letters  of  administration  shall  have 
been  granted  within  six  months,  and  in  the  office  of  the  Recorder 
of  Deeds  of  the  same  county  within  nine  months,  after  the  grant 
of  such  letters,  is  to  be  construed  as  a  Statute  of  Limitations,  and 
should  be  liberally  construed  so  as  to  accomplish  its  evident  pur- 
pose.    Landis  v.  Hawkins,  163. 

2.  Accounting:  Pendente  Lite.  The  Statute  of  Limitations  does  not 
run  while  a  suit  involving  the  subject-matter  is  pending.  Where 
plaintiflF  filed  suit  in  1903  asking  that  a  certain  deed  be  cancelled, 
for  an  accounting  for  rents  and  profits,  and  for  general  relief,  and 
on  appeal  the  judgment  for  defendant  was  reversed  and  the  cause 
remanded,  and  thereafter  in.  1912  plaintiff  filed  an  amended  petition, 
alleging  that  pending  the  suit  defendant  had  conveyed  the  land  and 
asking  for  an  accounting  and  for  general  relief,  and  on  an  appeal 
the  judgment  adjudging  that  plaintiff  was  not  entitled  to  the  pro- 
ceeds of  the  sale  was  reversed  and  the  cause  remanded  with  direc- 
tions to  proceed  with  a  new  trial  on  the  question  of  accounting, 

'  either  party  to  amend  his  pleadings  so  as  tp  draw  the  issue  upon 
that  question  more  clearly,  a  second  amended  petition  filed  in  1917, 
stating  the  items  of  the  account,  was  not  barred  by  the  five-year 
Statute  of  Limitations,  for  it  did  not  declare  on  a  new  or  different 
cause  of  action,  and  the  suit  had  been  pending  at  all  times  since 
1903.     Marston  v.  Catterlin,  185. 

Directions  of  Appellate   Court.     Where  the  Su- 


preme Court  remands  a  cause  with  express  directions  to  the  tri^l 

/Google 


Digitized  by ' 


780  INDEX.  [290  Mo. 

LARCENY— Continued. 

court  to  proceed  with  a  new  trial  on  the  question  of  an  account- 
ing between  the  parties,  that  direction  becomes  the  law  of  the 
case,  and  it  is  the  duty  of  the  trial  court  to  take  the  accounting, 
and  not  to  adjudge  that  an  amended  petition,  which  states  no  new 
or  different  cause  of  action,  is  barred  by  limitations.  Marston  v. 
Catterlin,  185. 

4.  Boundary  Line:  Retaining  Wall:  Acquiescence.  The  building  of 
a  retaining  wall  between  two  lots,  on  a  line  with  stakes  marking 
the  corners  and  with  a  mark  in  the  curbstone,  is  tantamount  to 
a  claim  of  ownership;  and  occupancy  of  one  of  the  lots  up  to  and 
including  the  wall  by  its  owners  for  fifteen  years,  with  the  ac- 
quiescence of  the  then  owner  of  the  other  lot,  places  the  burden  on 
the  presjEnt  owners  of  said  other  lot  to  show  that  possession  of  the 
land  covered  by  the  wall  was  subject  to  future  ascertainment  of 
the  true  line.    Diers  v.  Peterson,  249. 

5.  :  :  Adverse  Possession:   Mistake:  Intention.     If  the 

owner  of  a  lot,  by  mistake  and  in  ignorance  of  the  true  boundary, 
in  building  a  retaining  wall  upon  the  supposed  line  encroached 
upon  his  neighbor's  lot  and  he  had  no  intention  of  taking  what 
did  not  belong  to  him,  the  fact  that  he  may  have  enclosed  a  larger 
area  than  his  deed  called  for  would  not  destroy  the  adverse  char- 
acter of  his  possession,  if  his  intention  was  to  claim  and  hold  to 
the  outside  face  of  the  wall.  But  if  he  built  the  wall  along  and 
upon  what  he  believed  was  the  true  line  and  intended  to  claim 
only  to  the  true  line,  then  his  possession  of  so  much  of  the  ad- 
joining lot  as  was  by  mistake  covered  by  the  wall,  was  not  adverse, 
lb. 


:  — :  — :  :  Burden.  Where  there  is  no  evi- 
dence tending  to  show  that  defendants  ever  intended  to  limit  their 
claim  of  ownership  to  the  true  boundary  line  when  ascertained, 
the  burden  of  proving  that  they  intended  to  claim  to  the  true 
line  -when  that  should  be  ascertained  is  upon  th.  plaintiff;  and 
the  evidence  must  clearly  show  the  existence  of  such  qualified 
claim  some  time  prior  to  the  ripening  of  title  by  limitation.     lb. 

:  Title  By  Limitations:  Land  Not  Claimed.  Where  the  claim- 
ant to  land  brought  suit  to  quiet  title,  basing  his  title  on  ten  years' 
adverse  possession,  and  describing  the  land  claimed  as  south  and 
west  of  a  certain  creek,  he  acquired  no  title  to  seven  acres  lying 
north  of  said  creek,  and  a  decree  which  did  not  describe  the  land 
north  of  the  creek  did  not  vest  him  with  the  paper  title;  and  the 
fact  that  other  persons  were  in  possession  at  the  time  he  brought 
suit  and  had  been  for  years  indicates  that -he  did  not  claim  said 
seven  acres.     Rusk  v.  West,  433. 

:  Boundaries:  Adverse  Possession.     Where  the  owner  of  a 

twelve-acre  tract  claimed  to  own  an  adjoining  seven-acre  tract, 
took  possession  of  it,  fenced  it,  cultivated  it  herself  or. collected 
the  rents  from  tenants,  and  its  boundary  was  marked  by  a  creek, 
which  was  recognized  by  an  established  survey  as  the  boundary, 
and  there  was  no  dispute  about  the  boundary,  and  she  held  such 
possession  for  thirteen  years,  her  conduct  shows  a  claim  of  title 
and  that  there  was  no  misapprehension  as  to  the  true  line;  and  it 
is  immaterial  whether  she  thought  the  seven  acres  a  part  of  her 
twelve  acres  or  not,  if  she  in  fact  claimed  title  to  the  seven-acre 
tract.     lb. 
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9.  ;  :  Law  Case:  Findings  of  Court:  Contrary  to  Evi- 

dence. Where  the  trial  court  in  an  action  at  law  to  try  title,  upon 
motion  of  defendant  made  a  finding  of  facts,  to  the  effect  that  Ihere 
was  no  adverse  possession  by  defendant  or  those  under  whom  he 
claims,  and  that  finding  does  not  discredit  the  witnesses,  but  over- 
looks written  documents  and  the  force  of  its  own  findings,  the 
judgment  will  be  reversed,  as  not  sustained  by  the  evidence.     lb. 

10.   :  :  :  Claim  of  Ownership.     Where  lands  were 

,  sold  in  partition  in  1879,  and  among  other  lands,  twelve  acres  in  the 
south  forty  of  an  eighty  was  set  apart  to  the  widow,  and  seven 
acres  in  the  north  forty,  separated  from  the  twelve-acre  tract  by 
a  creek,  was  sold,  but  not  described  in  any  of  the  deeds  conveying 
the  balance  of  intestate's  land  so  sold,  and  she  took  possession 
of  the  seven-acre  tract,  fenced  it,  cleared  it  where  clearing  was 
needed,  and  farmed  or  rented  it  for  nearly  forty  years,  the  bound- 
ary line  between  it  and  the  twelve-acre  tract  being  shown  by  es- 
tablished surveys,  and  every  act  of  her  was  an  act  of  an  owner 
which  the  witnesses  say  she  all  the  time  claimed  to  be,  and  further 
say  that  she  was  claiming  title,  not  to  a  mere  supposed,  but  to  a 
known  and  acknowledged,  true  line,  the  purchaser  of  her  interest 
is  the  true  owner,  and  the  finding  of  the  trial  court  that  her  long 
possession  was  not  under  claim  of  title  or  ownership  is  not  sus- 
tained by  the  evidence;  for,  the  title  having  once  ripened  in  her, 
"others  who  claim  through  deeds  from  other  co-parceners,  acquired 
no  title    lb. 

MALICIOUS  INTERFERENCE.    See  Actions,  4  to  9. 

MALICIOUS  PROSECUTION. 

1.  Instruction:   Mandatory  Direction  for  Punitivft  Damages.     In  an 

action  for  damages  for  malicious  prosecution,  an  instruction  telling 
the  jury  that  "if  you  should  find  the  issues  for  the  plaintifiE  you 
may  take  into  consideration  in  estimating  his  damages  and  award 
him  such  sum  as  will  compensate  him  for  mental  anxiety,  .  .  . 
together  with  such  sum  as  you  may,  from  the  evidence,  believe  the 
defendant  should  be  punished  with,"  was  not  a  mandatory  direc- 
tion to  award  punitive  damage§,  and  the  opinion  of  the  Court  of 
Appeals  approving  said  instruction  was  not  therefore  in  conflict 
with  the  decision  in  Nicholson  v.  Rogers,  121  Mo.  1.  c.  141,  in 
which  the  question  of  actual  or  express  malice  was  not  present. 
State  ex  rel.  Mann  v.  Trimble,  661. 

2.  :  Dismissal  of  Information:  Persuasive  Evidence  of  Lack  of 

Probable  Cause.  In  an  action  for  damages  for  malicious  prosecu- 
tion, where  the  plaintiff  had  been  arrested  for  petit  larceny  at  the 
instigation  of  defendant  and  the  case  subsequently  dismissed,  an 
instruction  telling  the  jury,  among  other  things,  that  **the  issue 
is  whether  from  the  facts  and  circumstances  given  in  evidence  the 
defendant  acted  maliciously  and  without  probable  cause,  and  on 
this  issue  you  are  further  instructed  that  the  discharge  of  the  plain- 
tiff or  the  dismissal  of  the  information  by  the  prosecuting  attorney 
is  evidence  that  the  prosecution  was  without  probable  cause,  but 
not  conclusive  of  the  fact,"  is  not  in  conflict  with  Smith  v.  Burrus, 
106  Mo.  1.  c.  99,  for  the  reason  that  the  dismissal  of  the  suit  there 
involved  was  a  civil  action  for  slander,  and  upon  certiorari  the 
Supreme  Court  is  only  concerned  with  whether  the  Court  of 
Appeals,  upon  the  facts  stated  in  its  opinion,  announced  some  con- 
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elusion  of  law  contrary  to  the  last  previous  ruling  of'  the  Supreme 
Court  upon  the  same  or  a  similar  state  of  facts.  But  however 
the  doctrine  was  announced  in  the  said  case  of  Smith  y.  Burrus, 
the  opinion  of  the  Court  of  Appeals  approving  said  instruction 
was  not  contrary  to  the  last  previous  ruling  of  the  Supreme  Court, 
for  it  was  l^cld  in  the  recent  case  of  Hanser  v.  Bieber,  271  Mo. 
326,  that  the  acquittal  of  a  plaintiff  in  the  criminal  prosecution  con- 
stituted "persuasive  evidence  of  a  want  of  probable  cause,"  and 
if  an  acquittal  is  such,  a  dismissal  of  a  criminal  information  is  more 
so.     State  ex  rel.  Mann  v.  Trimble,  661.  . 

3.  Instruction:  Definition  of  Probable  Cause:  Cautious  Person:  Cured 
by  Others.  In  an  action  for  damages  for  malicious  prosecution. an  in- 
struction telling  the  jury  that  "by  probable  cause  is  meant  a  reason- 
able ground  of  suspicion  supported  by  circumstances  sufficiently 
strong  in  themselves  to  warrant  a  cautious  man  in  his  belief  that 
the  accused  is  guilty  of  the  oflFense  of  which  he  is  charged"  is 
not  a  wrongful  definition  of  probable  cause,  and  is  not  in  con- 
flict with  Boeger  v.  Langenberg,  97  Mo.  1.  c.  396,  but  if  it  were  its 
counterpart  was  approved  in  the  later  case  of  Fugate  v.  Miller,  109 
Mo.  1.  c  285,  290,  and  therefore  the  Court  of  Appeals  did  not  con- 
travene the  rule  in  approving  it.  The  use  of  the  word  "cautions" 
instead  of  "reasonable  and  cautious"  was  not  a  substantial  or 
material  difference,  but  even  if  said  qualification  of  the  word 
"cautious"  was  necessary  it  was  supplied,  as  ruled  by  the  C6urt 
of  Appeals,  by  an  instruction  asked  by  defendant  which  defined 

•  probable  cause  as  such  circumstances  as  would  induce  puch  belief 
in  the  mind  of  an  "ordinarily  reasonable  and  cautious  person,"  etc. 
lb. 

4.  Larceny:  Replevin  as  Evidence:  No  Exception,.  In  an  action  for 
damages  for  malicious  prosecution,  where  the  plaintiff  had  in  a 
replevin  suit  recovered  the  property  which  he  was  charged  in  the 
criminal  information  with  having  stolen,  wherein  the  petition  wiis 
filed  after  the  issuance  of  said  information,  a  statement  in  its 
opinion  by  the  Court  of  Appeals  that  no  exception  was  saved  to 
the  ruling  of  the  trial  court  admitting  in  evidence  the  judgment  in 
the  replevin  suit,  precludes  a  consideration  on  certiorari  of  the 
question  whether  said  ruling  was  error,  and  also  precludes  a  con- 
sideration of  the  further  question  whether  said  opinion  was  in 
conflict  with  certain  prior  decisions  of  the  Supreme  Court  in  which 
relator  contends  it  was  decided  that  such  judgment  was  not  ad- 
missible,   lb. 

MORTGAGES  AND  DEEDS  OF  TRUST. 

1.  Conveyance:  By  Corporation:  Unauthorized  by  Directors.  "A  deed 
of  trust  given  to  secure  a  collateral  note  of  even  date,  signed  by  a 
corporation  by  its  president  and  attested  by  the  signature  of  its 
secretary  and  the  seal  of  the  corporation,  and  duly  acknowledged 
by  its  president,  the  certificate  stating  that  it  was  signed  and  sealed 
by  the  authority  of  its  board  of  directors,  whereby  the  company's 
office,  plant  and  place  of  business  was  conveyed  to  a  trustee  as 
security  for  the  payment  of  the  note,  but  in  fact  not  authorized 
by  its  board  of  directors,  of  whom  there  were  five,  tw  of  whom 
were  the  president  and  secretary,  is  not  a  valid  conveyance,  and 
does  not  bind  the  corporation,  although  the  president  was  the 
principal  stockholder  and  no  meeting  of  the  directors  or  stock- 
holders had  been  held  for  years.    Corporate  acts,  such  as  the  con- 
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veyance  of  lands,  to  be  valid,  must  have  the  sanction  and  be  au- 
thorized by  the  board  of  directors.  Grafeman  Dairy  Co.  v.  Bank, 
311. 

2.  :  :  ;:  Statutory  Acknowledgment.  The  Legisla- 
ture recognized  that  corporate  acts  are  to  be  authorized  by  the  board 
of  directors  in  the  statute  (Sec.  2188,  R.  S.  1919)  in  which  the  form 
of  acknowledgment  of  a  corporation  was  suggested,  to  contain  the 
sworn  statement  of  its  president  or  other  chief  officer  that  the  "in- 
strument was  signed  and  scaled  in  behalf  of  said  corporation;" 
and  while  such  suggested  form  is  merely  directory,  it  conclusively 
implies  that,  in  the  legisliative  mind,  the  authority  of  the  board  of 
directors  was  an  element  of  all  corporate  conveyances  of  land, 
and  such  implication  is  in  harmony  with  the  general  law  that,  in- 
dependent of  statute,  the  authorization  by  the  board  of  directors 
is  necessary  to  the  validity  of  a  corporate  mortgage  attempted  to 
be  executed  by  its  president  upon  its  going  plant  as  security  for 
borrowed  money.    lb. 

3.   :  :   :    Eqvdtahlt   Estoppel.     Equitable   estoppel 

cannot  be  interposed  to  defeat  a  recovery  upon  the  legal  title  un- 
less it  is  pleaded;  and  where  the  evidence  establishes  that  the  ex- 
ecution of  the  corporate  mortgage,  regular  on  its  face,  was  not 
authorized  by  its  board  of  directors  and  was  therefore  void,  it  de- 
volves upon  the  holder  of  the  note,  when  sued  by  the  corporation  to 
have  said  mortgage  removed  as  a  cloud  upon  its  title,  to  plead  and 
prove  any  equitable  defense  it  desires  to  assert  in  derogation  of 
the  legal  title.  But  although  said  holder  stands  solely  upon  the 
legal  title  acquired  by  the  mortgage,  the  court  will  examine  the 
plaintiff  corporation's  own  evidence  to  ascertain  whether  it  shows 
that  the  plaintiff  is  estopped,  in  equity,  although  equitable  estoppel 
is  not  pleaded,  from  asserting  the  invalidity  of  the  mortgage  and 
to  have  it  removed  as  a  cloud  upon  its  title.    lb. 

4.  : : : :  Knowledge  of  Transaction:  Personal 

Debt  of  President.  Where  the  most  of  the  debt  to  the  bank,  to 
secure  which  the  president  of  a  corporation  executed  a  deed  of 
trust,  without  authority  from  its  board  of  directors  was  long  past 
due,  and  the  remainder  was  created  for  the  purpose  of  procuring 
the  deed  of  trust  regardless  of  the  power  of  the  board  of  directors 
to  execute  it,  and  the  evidence  tends  strongly  to  show  that  the 
mortgage  was  given  and  received  under  an  arrangement  between 
the  president  and  the  bank  to  secure  the  personal  indebtedness  of 
the  president  and  not  the  debts  to  the  bank  of  the  corporation,  a 
judgment  refusing  to  remove  said  deed  of  trust  upon  the  title  of 
the  corporation's  properties  and  holding  that  said  plaintiff  corpora- 
tion is  estopped  to  demand  said  relief  on  the  ground  that  it  owed 
the  money  to  the  bank  and  through  its  president  executed  a  deed  of 
trust  regular  on  its  face  to  secure  it,  will  not  be  upheld.    lb. 

5.  :  — — : :  Ratification.    The  president  of  a  corporation 

who  executes  a  deed  of  trust  on  its  properties  to  secure  the  pay- 
ment of  borrowed  money,  invalid  because  he  was  not  authorized  by 
its  board  of  directors  to  execute  it,  cannot,  by  receiving  and  re- 
taining the  money  in  his  capacity  as  manager  of  the  business  of 
the  corporation,  although  he  has  been  permitted  by  the  directors 
and  stockholders  to  exercise  autocratic  powers  over  its  business, 
ratify  said  invalid  deed  of  trust,  and  thereby  estop  the  corporation 
to  deny  the  validity  of  the  security  upon  which  the  money  was 
procured.    lb. 
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6.  Conveyance:  By  Corporation:  Evidence:  Admissions:  Mortgage  to 
Secure  Personal  Debt.  Admissions  made  by  the  president  of  the 
corporation  that  certain  indebtedness  to  defendant  bank,  claimed  to 
be  the  debt  of  the' corporation,  was  his  personal  debt,  is  admissible  in 
evidence  in  an  equitable  suit  to  enjoin  the  foreclosure  of  a  deed  of 
trust  executed  by  the  president  of  the  corporation,  although  said 
admissions  were  made  long  after  the' deed  was  executed  and  to  a 
public  accountant  who  was  auditing  the  corporation's  books  at 
the  request  of  the  bank.  And  likewise  evidence  showing  that  the 
proceeds  of  a  loan  to  the  corporation  were  absorbed  by  its  presi- 
dent is  admissible  where  the  question  whether  it  ought  to  be  made 
a  condition  of  cancelling  the  invalid  deed  of  trust  that  the  cor- 
poration repay  the  money  defendant  claims  it  received  upon  such 
security,  on  the  ground  that  it  was  estopped  in  equity  to  deny 
the  sufficiency  of  the  deed  while  retaining  its  benefits.  Grafeman 
Dairy  Co.  v.  Bank,  311. 

MOTION  FOR  NEW  TRIAL. 

1.  General  Assignments.  An  examination  of  the  entire  transcript  dis- 
closing no  error  actually  committed  by  the  trial  court,  the  judg- 
ment adjudging  defendant  guilty  of  murder  in  the  second  degree 
is  affirmed;  but  DAVID  E.  BLAIR,  J.,  and  HIGBEE.  P.  J.,  do 
not  concur  with  that  part  of  the  opinion  announcing  that  a  general 
assignment  in  the  motion  for  a  new  trial  that  the  verdict  was 
the  result  of  passion  and  prejudice  on  the  part  of  the  jury  and 
that  error  was  committed  in  the  admission  and  exclusion  of  testi- 
mony is  insufficient,  but  express  themselves  as  not  satisfied  with 
rulings  heretofore  announced  attempting  to  distinguish  between 
such  assignments  in  criminal  and  civil  cases.    State  v.  Ellis,  iJ19. 

2.  Continuance:  No  Assignment  of  Error:  Made  and  Denied  in  An- 
other Division.  Where  plaintiff's  application  for  a  continuance, 
based  on  the  absence  of  a  material  witness,  was  filed-  when  the 
cause  was  called  in  the  assignment  division  of  the  court  and  was 
heard  and  overruled  and  a  bill  of  exceptions  was  filed  in  that 
division,  and  thereupon  the  cause  was  assigned  to  another  division 
and  the  trial  was  begun  by  agreement  during  the  same  term,  a  failure 
to  mention  in  the  motion  for  a  new  trial,  filed  in  the  trial  division 
after  verdict  and  judgment,  the  alleged  error  in  denying  the  con- 
tinuance, precludes  a  consideration  of  it  on  appeal.  Although  the 
order  denying  the  application  was  made  in  another  division  of  the 
same  court,  it  did  not  become  a  part  of  the  record  proper,  but  con- 
tinued to  remain  a  matter  of  exception,  and  the  alleged  error  in 
denying  the  application,  in  order  to  be  reviewed  on  appeal,  should 
have  been  made  a  ground  of  the  motion  for  a  new  trial.  Piatt  v. 
Piatt,    686. 

MUNICIPAL  CORPORATIONS. 

1.  Quo  Warranto:  Misuser  of  Corporate  Power.  The  extension  by 
the  circuit  court  of  the  corporate  boundaries  of  a  drainage  district 
so  as  to  include  other  large  tracts  of  lands  is  neither  an  assumption 
nor  an  abuse  of  the  corporate  powers  of  such  public  corporation, 
but  simply  a  violation  of  the  private  rights  of  the  owners  of  such 
lands,  and  under  such  circumstances  quo  ivarranto  at  their  relation 
to  oust  the  district  from  exercising  corporate  authority  over  the 
lands  will  not  lie.  State  ex  inf.  McAllister  v.  Albany  Drain.  Dist., 
33. 
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Rules  Applicable  to:  Extension  of  Boundaries.     Drainage 


districts  are  public  corporations  or  corporate  subdivisions  of  the 
State,  authorized  to  exercise  the  powers  granted  to  them  for  the 
purposes  of  their  creation,  within  their  territorial  jurisdiction,  as 
fully  and  with  like  authority  as  municipal  corporations  exercise 
their  powers;  and  being  such,  the  validity  of  an  act  of  a  drainage 
district  extending  its  corporate  boundaries  cannot  be  raised  by 
quo  warranto  any  more  than  can  the  act  of  a  city  extending  its 
corporate  limits  so  as  to  include  farming  lands  contrary  to  the 
owner's  wishes  can  be  so  raised.     lb. 

•NEGLIGENCE. 

1.  Res  Ipsa  Loquitur:  Unexplained  Injury  to  Passenger.  The  rule 
of  res  ipsa  loquitur  applies 'if  the  injury  to  a  passenger  is  shown 
to  have  been  produced  by  the  breaking  down,  or  the  failure  to 
operate,  of  the  carrier's  interurban  car  or  any  appliance  thereof. 
If  the  car  is  shown  to  be  under  the  control  of  the  carrier  or  his 
servants,  and  the  accident  is  such  that  under  the  ordinary  course 

•  of  things  does  not  happen  if  those  who  have  the  marfagement  use 
proper  care,  it  affords  reasonable  evidence,  in  the  absence  of  ex- 
planation by  the  carrier,  that  the  accident  arose  from  want  of 
proper  care  on  his  part,  and  the  rule  applies.  Anderson  v.  K.  C. 
Ry.  Co.,  1. 

2.  :  :  Slamming  of  Door:  Automatic  Hinge:  Failure  to 

Operate.  There  was  a  vestibule  in  the  center  of  an  interurban  car, 
with  swinging  doors  communicating  with  back  and  forward  com- 
partments, the  floors  of  which  were  about  eight  inches  above  the 
floor  of  the  vestibule;  a  single  swinging  door,  standing  immediately 
to  the  rear  of  the  aisle  between  the  seats  of  the  forward  compart- 
ment, was  hinged  on  the  west  side  of  the  aisle  and  separated  the 
compartment  from  the  vestibule  platform;  the  car  was  operated 
with  the  door  open,  which  was  fastened  back  and  inward  at  right 
angles  to  the  door  jamb  by  means  of  springs  attached  to  the 
bottom  of  the  door  with  a  holder  attached  to  the  car  to  which  the 
springs  were  fitted,  and  the  catch  operated  automatically;  the  car 
had  stopped,  and  plaintiff's  wife,  a  passenger,  fifty-eight  years  of 
age,  with  a  suitcase  in  her  right  hand,  intending  to  alight  on  the 
west  side  of  the  car,  left  the  forward  compartment,  preceded  by 
fifteen  other  persons  and  followed  by  three;  when  she  reached  the 
door  and  was  about  to  step  down  to  the  vestibule  platform,  she 
placed  her  left  hand  up  against  the  door  jamb,  and  just  behind  the 
rear  of  the  door,  in  order  to  steady  herself,  and  immediately  the 
door  closed,  crushing  her  finger.  The  conductor  testified  that  he 
examined  the  catch  after  the  accident  and  found  it  in  good  condi- 
tion, and  that  testimony  was  not  denied.  Held,  that  it  was  the 
duty  of  defendants  to  keep  the  automatic  spring  or  catch  in  good 
condition;  and  an  inference -of  negligence  on  defendant's  par.t  was 
raised  by  the  closing  of  the  door,  and  the  burden  was  on  them  to 
explain  the  occurrence  and  to  show  that  they  were  not  guilty  of 
negligence,  and  the  rule  of  res  ipsa  loquitur  applies  to  the  case. 
Held,  also,  that  the  court  could  not  declare,  as  a  matter  of  law, 
that  the  conductor's  testimony  overcame  the  inference  that  the 
defendant  was  negligent.     lb. 

3.  : :  Undisputed  Testimony:  Question  for  Jury.    Where 

the  door  to  the  vestibule  of  an  interurban  car  was  equipped  with 
an  automatic  device  to  keep  it  open,  and  when  a  passenger  undertook 
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to  alight  from  the  car  the  door  closed,  without  any  negligence  or 
interference  on  her  part,  and  crushed  her  finger  in  consequence  of 
which  the  rule  of  res  ipsa  loquitur  applies  and  the  burden  is  on 
the  carrier  to  explain  the  closing  of  the  door,  the  court  cannot 
declare  that  the  undisputed  testimony  of  the  conductor  to  the  effect 
that  after  the  accident  he  examined  the  automatic  device  and  found 
it  in  good  condition  overcame  the  inference  of  defendant's  negli- 
gence, but  the  credibility  of  his  testimony  is  to  be  determined  by 
the  jury.    Anderson  v.  K.  C.  Ry.  Co.,  1. 

4.  Change  of  Testimony  on  Second  TriaL  A  plaintiff  who  on  a  former 
trial  was  induced  by  the  skillful  cross-examination  of  defendant's 
attorney  to  make  statements  contrary  to  the  facts  should  not  be 
nonsuited  for  telling  the  truth  about  the  matter  at  the  second  trial. 
Where  the  usual  duties  of  plaintiff  were  to  walk  the  track,  but 
when  not  so  engaged  he  assisted  the  section  men  in  repairing  the 
track,  and  he  was  injured  while  on  a  hand-car,  going  with  a  section 
crew  to  work  upon  the  track  he  ought  not  to  be  nonsuited  because 
on  the  former  trial  he  testified  in  answer  to  leading  questions  by 
defendant's  counsel  that  he  was  a  track-walker,  especially  where 
he  also  testified  on  direct  examination,  that  it  was  a  part  of  his 
duty  to  be  on  the  hand-car  at  the  time  he  was  injured,  although  the 
Court  of  Appeals,  on  appeal,  held  that  the  evidence  showed  he  was 
a  track-walker,  and  being  such  he  could  not  recover  because  it 
was  his  duty  to  look  out  for  the  train  which  struck  the  hand-car. 
Rigley  v.  Pryor,  10. 

5.  Collision  With  Hand-car:  Fog:  Suf&cient  Evidence.  The  morning 
was  very  foggy,  and  the  six  section  men  on  the  hand-car  could 
see  only  twenty  or  thirty  feet  ahead;  they  had  proceeded  a  mile 
or  so  when  a  train,  coming  from  the  opposite  direction,  ran  upon 
the  hand-car,  knocked  it  off  the  track,  killed  five  of  the  men  and 
injured  plaintiff;  it  was  necessary  for  section  men  to  pass  along  the 
track  in  foggy  weather  on  a  hand-car,  and  such  cars  were  to  be 
expected  by  the  trainmen;  it  was  the  usual  practice  for  trains  pass- 
ing through  such  fogs  to  sound  the  bell  continuously,  blow  the 
whistle  frequently  and  run  ten  or  twelve  miles  an  hour;  the  train 
was  run  at  a  speed  of  twenty -five  miles;  plaintiff  testified  that  he 
and  the  crew  were  listening  and  looking  for  trains,  and  that  he 
could  hear  the  whistle  a  half  mile  when  it  was  sounded  and 
had  heard  it  that  distance;  that  he  did  not  hear  either  the  whistle 
or  the  bell;  the  engineer,  fireman,  conductor  and  brakemen  testi- 
fied that  the  bell  was  rung  continuously  and  the  whistle  sounded  at 
intervals,  but  none  of  them  was  definite  as  to  just  when  or  how 
often  the  whistle  was  sounded,  and  the  engineer  testified  that  as 
near  as  he  could  recall  he  sounded  the  whistle  twice  in  running  a 
mile  and  a  quarter,  but  there  was  no  positive  evidence  that  it  was 
sounded  within  a  half  mile  of  the  collision,  and  plaintiff's  testi- 
mony was  positive  that  it  was  not  sounded  within  that  distance. 
Held,  that  a  demurrer  to  the  evidence  could  not  properly  have 
been  sustained,  and  the  question  of  defendant's  negligence  was 
one  for  the  jury  to  decide.     lb. 

6.   : :  Not  Hearing  Whistle  or  Bell:  Negative  Testimony. 

Where  the  morning  was  foggy,  hand-cars  on  the  track  were  to  be 
expected,  it  was  the  usual  practice  of  trainmen  at  such  times  to 
run  the  train  slowly  and  continuously  ring  the  bell  and  sound  the 
whistle  at  frequent  intervals,  and  six  men  on  the  hand-car  were 
directly  and  intensely  interested  in  hearing  the  whistle  and  bell, 
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their  lives  depending  on  their  hearing,  the  testimony  of  one  of 
them  that  he  could  have  heard  the  whistle  a  half  mile  and  that 
he  listened  and  did  not  hear  either  the  bell  or  whistle  is  not 
ordinary  negative  evidence,  like  that  of  an  inattentive  witness  who 
is  not  interested  in  noticing  whether  a  certain  signal  is  given, 
but  is  positive  evidence  that  the  bell  was  not  rung  or  the  whistle 
sounded,  and  its  truth  is  for  the  jury  to  decide.     lb. 

7.  :  7-:  Excessive  Speed:  Proximate  Cause.     Where  the 

morning  was'  very  foggy,  hand-c^rs  on  the  track  wtre  to  be  ex- 
pected, men  on  the  hand-car  ^ ould  see  only  twenty  or  thirty  feet 
ahead,  it  was  the  usual  practice  of  trainmen  at  such  times  to  run 
the  train  ten  or  twelve  miles  an  hour  and  to  continuously  ring 
the  bell  and  sound  the  whistle  at  frequent  intervals  and  there  is 
positive  testimony  that  neither  was  done,  the  train  was  being  rim 
at  a  speed  of  twenty-five  miles  an  hour,  and  it  is  inferable*  from* 
the  facts  that  if  the  train  had  been  run  at  the  customafy  speed  the 
hand-car  would  have  reached  its  destination  and  been  off  the  track 
before  the  train  arrived,  the  inference  that  the  excessive  speed 
was  the  proximate  cause  of  the  collision  is  justified  by  the  facts; 
and  it  is  pure  assumption  that  a  train  running  at  half  the  speed 
would  have  caused  the  same  injury,  for  if  the  train  had  been  run- 
ning at  half  the  spfeed  the  men  on  the  hand-car  would  have  had 
double  time  to  jump  for  their  lives,  and  the  force  of  the  collision 
would  necessarily  have  been  less.     lb. 

8.  Frequent  Bell  and  Whistle:  Instruction.  An  instruction  telling 
the  jury  that  it  was  defendant's  duty  "frequentljr  and  at  short  in- 
tervals to  sound  the  bell  and  whistle,"  and  which  also  told  them 
that  the  whistle  should  have  been  sounded  "as  a  warning  of  the 
approach  of  said  train  to  those  on  said  hand-car,"  was  not  erro- 
neous for  failure  to  define  the  word  "frequently."    lb. 

9.   :  Damages:  Contributory  Negligence:  Assiunption  of  F?u:t. 

An  instruction  on  the  measure  of  damages  which  does  not  authorize 
a  verdict  on  any  finding  whatever,  but  simply  calls  the  attention  of 
the  jury  to  the  defense  of  contributory  negligence  and  tells  them 
what  is  necessary  to  prove  in  order  to  defeat  a  recovery  on  that 
ground,  cannot  be  twisted  into  an  assumption  that  defendant  was 
negligent  or  into  an  elimination  of  the  idea  that  plaintiff's  negli- 
gence could  have  been  the  sole  cause  of  his  injilry.    lb. 

10.  Evidence:  Opinion  on  Former  Appeal.  The  opinion  of  the  Court  of 
Appeals  on  the  former  appeal,  reversing  the  judgment  and  re- 
manding the  case  for  a  new  trial,  is  pure  hearsay,  and  not  compe- 
tent evidence  on  any  theory.     lb. 

11.  Instruction:  Measure  of  Damages:  Loss  of  Earning  Power:  Present 
Cash  Value.  A  loss  of  earnings  is  a  totally  different  thing  from 
loss  of  earning  power;  and  an  instruction  which  tells  the  jury 
that  they  may  award  as  damages  "the  present  cash  value  of  such 
sum"  as  they  shall  find  and  believe  from  the  evidence  will  fairly 
and  reasonably  compensate  plaintiff  for  his  past  and  future 
physical  and  mental  pain,  his  medical  expense,  and  "his  pecuniary 
loss  resulting  directly  from  any  impairment  of  his  earning  power, 
does  not  authorize  them  to  estimate  his  loss  of  earnings  at  the 
time  of  the  accident  by  the  present  standard  of  earnings  when 
wages  are  much  higher,  but  directs  them  to  base  their  estimate  up- 
on his  present  disability,  whether  permanent  or  curable;  and  if  the 
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instruction  is  somewhat  vague  in  directing  the  jury  how  to  make 
the  estimate  for  present  and  future  suffering,  defendant  cannot 
complain  unless  it  offers  an  instruction  on  the  subject.  Rigley  v. 
Pryor,  10. 

12.  Excessive    Verdict:    $12,500:    Compelled    Remittitur.      The    plain- 
tiff, fifty-three  years  of  age,  traveling  with  a  section  crew  on  a 
hand-car,   when  it  was   struck  by  defendant's  train    was    thrown 
down  an   embankment   and   lodged  against   a   tree;   the  physician 
who  examined  him  found  a  hernia  in  the  region  of  the  stomach  and 
also  an  inguinal  hernia  and  a  lump  on  the  right  side  of  the  spine 
near  the  kidney;  there  was  blood  in  his  urine,  and  he  was  treated 
for  several  months;  at  the  time  of  the  trial,  five  years  later,  he 
was  nearly  cured,  and  no  visible  evidence  of  the  inguinal  hernia, 
but  some  diflFerence  of  "impulse"  was  observed  on  the  right  side; 
owing  to  disuse  of  the  muscles  on  the  left  side  they  had  become 
somewhat  atrophied  and  weak,  and  there  was  a  nervous  condition, 
made  manifest  by  a  profuse  unnatural  perspiration;   it  is  difficult 
to  believe  the  injuries  are  permanent,  although  painful;  he  was  not 
allowed  to  recover  anything  ^or  loss  of  earnings,  and  the  pain  and 
suffering  he  endured  and  will  endure  and  the  impairment  of  his 
earning  power  were  all  that  the  jury  considered,  except  his  medical 
expense  of  $200.  Held,  that  a  verdict  for  $12,500  was  excessive,  and 
a  remittitur  of  five  thousand  is  required  as  a  condition  of  affirmance. 
Held,  by  Walker,   J.,   dissenting,   that  the  custom   arbitrarily   exer- 
cised by  appellate  courts  in  reducing  the  amount  of  verdicts  is 
to  be  deprecated,  and  if  a  verdict  is  out  of  all  proportion  as 
a  compensation  for  the  injury  inflicted,  ample  opportunity  is 
afforded   for   an    intelligent   reduction   in   the   trial   court,   and 
if  this  is  not  done  the  appellate  court  should  hesitate  to  in- 
terfere, unless  the  amount  of  the  verdict  is  glaringly  excessive, 
in  which  event  the  judgment  should  be  reversed  and  the  cause 
remanded  for  a  new  trial.     lb. 

13.  Passenger:  Irregular  Movement  of  Street  Car:  Pleading.  There 
is  more  or  less  irregularity  in  the  movement  of  all  electrical  cars 
which  is  not  due  to  negligence  on  the  part  of  those  operating 
them,  and  where  plaintiff  was  safely  upon  the  car  as  a  passenger, 
and  was  not  injured  while  getting  on  or  leaving  it,  but  while 
riding  thereon,  he  must,  in  order  that  his  petition  may  state  a 
cause  of  action,'  allege  and  prove  that  the  jerk  of  the  car  which 
resulted  in  his  injury  was  an  unusual  or  extraordinary  movement. 
Laycock  v.  United  Rys.  Co.,  344. 

14.   :  Jerks:   Crowded   Car:    Breaking   Window.    An   allegation 

that  defendant  moved  a  crowded  electric  street  car  with  a  sudden 
and  unexpected  jerk  with  such  force  as  to  throw  another  pas- 
senger against  the  glass  of  the  entrance  door,  breaking  the  glass 
and  causing  broken  pieces  to  strike  plaintiff  in  his  eyes  and  face, 
greatly  injuring  him,  is,  in  substance  and  effect,  an  allegation  of 
facts  showing  an  extraordinary  and  unusual  movement  of  the  car, 
and  is,  after  verdict,  a  sufficient  statement  of  a  cause  of  action, 
lb. 

15. :  :  Cable  Cars  and  Freight  Trains.    There  is  a  wide 

differencre  between  the  jerks  and  lurches  of  cable  cars  and  freight 
trains  necessarily  incident  to  their  operation  and  the  jerks  and 
lurches  incident  to  the  operation  of  an  electric  street  car,  and  the 
cases  excusing  the  irregularity  of  their  movements  are  not  au- 
thority, for  excusing  the  unusual  and  extraordinary  jerks  of  electric 
street  cars.    lb. 
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16.  ;  :  Instruction:  Following  Petition.    Where  the  facts 

stated  in  the  petition  constituted  a  sufficient  allegation  that  plain- 
tiff's injuries  were  caused  by  an  unusual  jerk  and  extraordinary 
movement  of  the  street  car,  an  instruction  which  follows  the  pe- 
tition and  requir«es  the  jury  to  find  the  same  facts  is  sufficient  and 
requires  them  to  find  that  the  jerk  was  unusual  and  extraordinary, 
lb. 

17.  Measure  of  Damages:  Special:  Loss  of  Earnings:  Allegation  and 
Instruction.  An  allegation  that  "prior  to  his  injury  plaintiff  was 
engaged  in  the  business  of  buying  and  selling  broorns  at  whole- 
sale, and  was  a  saleman  of  merchandise  to  the  retail  trade,  and 
earned  an  average  of  five  dollars  per  day;  that  since  his  injury  he 
has  been  unable  to  attend  to  his  business,  and  has  lost  ^his  earn- 
ings; that  his  earning  power  has  been  permanently  impaired;  thaf 
he  will  continue  to  lose  the  earnings  of  his  business;  that  he  will 
be  permanently  unable  to  follow  his  former  business,  or  any  other 
business"  simply  puts  a  limit  on  plaintiff's  loss  of  earnings  prior 
to  the  filing  of  his  petition  to  five  dollars  per  day,  but  puts  no 
such  limit  upon  his  future  earnings;  and  an  instruction  telling  the 
jury  that  in  estimating  his  damages  they  will  take  into  considera- 
tion "the  reasonable  value  of  plaintiff's  time  which  he  has  lost 
as  a  direct  result  of  said  injury,  whether  his  earning  capacity  has 
been  reduced  as  a  direct  result  of  said  injuries,  and  what  effect 
his  injuries  will  have  on  his  earning  capacity  in  the  future"  was 
not  erroneous,  although  it  placed  no  specific  limit  upon  the  amount 
that  might  be  allowed  for  loss  of  time  or  earnings.     lb. 

18.  :  — : :  Loss  of  Time:  Less  Than  Alleged:  Instruction. 

Where  the  petition  fixed  the  value  of  plaintiff's  time  from  the  date 
of  his  injury  to  the  filing  of  the  petition  at  five  dollars  a  day,  and 
the  evidence  was  that  he  earned  only  four  dollars  a  day,  an  in- 
struction telling  the  jury  that  in  estimating  plaintiff's  damages 
they  should  take  into  consideration  "the  reasonable  value,  of  his 
time  which  you  may  believe  from  the  evidence  the  plaintiff  lost  as 
a  direct  result  of  said  injury,"  without  mentioning  the  amount, 
was  not  errdneous.  Where  the  evidence  shows  that  the  value  of 
earnings  lost  or  of  time  lost  is  less  than  the  amount  stated  in  the 
petition,  the  presumption  is  that  the  jury,  absent  anything  to 
the  contrary  appearing,  obeyed  their  oaths  and  brought  in  a  ver- 
dict according  to  the  evidence.  It  is  necessary  that  the  instruc- 
tion limit  the  amount  of  such  special  damages  only  in  case  the 
amount  as  shown  by  the  evidence  exceeds  or  may  e;cceed  the 
amount  specified  in  the  petition.  [Approving  ruling  of  Kansas  City 
Court  of  Appeals  in  Campbell  v.  Chillicothe,  175  Mo.  App.  436, 
and  numerous  other  cases,  and  disapproving  contrary  ruling  by  St. 
Louis  Court  of  Appeals.]     lb. 

19.   -— :  Double  Recovery:  Loss  of  Time  and  Loss  of  Earnings.  Loss 

of  time  and  loss  of  earnings  do  not  constitute  separate  and  dis- 
tinct items  of  loss.  An  instruction  permitting  plaintiff  to  recover 
for  time  lost  and  reduced  earning  capacity  in  the  past  does  not 
allow  a  double  recovery,  and  is  not  erroneous.     lb. 

20.  Evidence:  Lost  Earnings:  No  Books.  The  mere  fact  that  plain- 
tiff kept  no  books  and  could  not  tell  precisely  the  net  profits  of 
his  work  or  business  should  not  deprive  him  of  any  just  claim  for 
loss  of  time  or  earnings.  Where  plaintiff  was  incapacitated  from 
pursuing  his  ordinary  avocation,   which  was  that  of  a  wholesale 
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dealer  in  brooms  in  a  small  way,  evidence  that  he  purchased  brooms 
from  manufacturers  and  went  about  and  took  orders  for  them  and 
delivered  them  to  purchasers,  and  estimated  that  his  profits  or  earn- 
ings in  said  business  for  several  years  prior  to  his  injury  had  been 
one  hundred  dollars  per  month,  though  he  kept  no  books,  the  loss 
being  personal  to  himself  because  he  alone  conducted  the  business, 
is  not  speculative,  and  is  not  incompetent.  Laycock  v.  United 
Rys.  Co.,  344. 

21.  Evidence:  Conclusion  of  Witness:  Jerk  of  Car:  No  Motion  to  Strike 
Out.  To  sustain  an  objection  to  the  testimony  of  a  witness  that 
there  was  no  jerking  of  the  street  car  sufficient  to  throw  down  a 
passenger  and  that  it  started  forward  in  the  ordinary  way,  that 
such  testimony  was  a  conclusion  of  the  witness,  made  after  nu- 
merous inquiries  calling  for  such  conclusion  were  made  and  an- 
swered, and  followed  by  no  motion  to  strike  out,  is  not  reversible 
error,  the  testimony  being  competent.  lb. 

22.  Excessive  Verdict:  Loss  of  Eye:  $5,000.  Plaintiff  was  fifty-three 
years,  of  age;  he  testified  that  when  a  passenger  was  thrown  by  the 
jerk  of  the  street  car  against  the  entrance  door,  broken  pieces  of 
glass  struck  him  in  the  face  and  right  eye,  knocking  him  blind 
and  producing  intense  pain;  that  he  was  immediately  treated  by 
an  oculist,  but  the  right  eye,  previously  straight,  since  the  ac- 
cident is  turned  to  one  side,  producing  a  disfigurement,  and'  its 
sight  so  destroyed  that  he  cannot  read  with  it;  that  the  sight  of 
the  left  eye  has  rapidly  failed,  and  both  eyes  are  in  a  state  of  severe 
pain,  constantly  inflamed  and  feverish,  and  interfering  with  nor- 
mal sleep;  numerous  lay  witnesses  testified  that  his  right  eye, 
prior  to  the  accident,  had  been  straight,  and  others  that  it  was 
previously  defective;  his  expert  oculist  testified  that  the  right 
eye  might  have  been  diverted  from  its  natural  position  by  the  in- 
jury; and  defendant's  expert,  who  was  the  oculist  first  consulted, 
testified  that  when  plaintiff  came  to  him  he  found  no  particles  of 
glass  or  injury  to  the  right  eye  and  that  it  was  not  then  diverted, 
but  this  witness  had  been  the  regular  physician  for  defendant  and 
at  the  time  plaintiff  came  to  him  was  being  occasionally  consulted 
as  an  oculist  by  defendant,  and  while  treating  plaintiff  communi- 
cated his  condition  to  defendant,  but  did  not  mform  plaintiff  of 
such  facts  and  plaintiff  was  not  aware  of  them.  Held,  that  in 
view  of  the  conflicting  testimony,  the  court  cannot  say  that  the 
verdict  for  five  thousand  dollars  was  so  excessive  as  to  indicate 
the  jury  were  not  governed  by  the  weight  of  the  evidence  as  they 
honestly  believed  it  to  be.    lb. 

23.  Collision  of  Trains:  Crossjng  Track  at  Surface:  Clear  Way:  Fail- 
ure to  Ascertain.  Where  the  statute  of  Illinois  required  all 
trains,  when  approaching  a  crossing  with  another  railroad  upon  the 
same  level,  to  be  brought  to  a  full  stop  within  eight  hundred  feet 
of  the  crossing,  and  the  engineer  to  "positively  ascertain  that  the 
way  is  clear  and  that  the  train  can  safely  resume  its  course  before 
proceeding  to  pass  the  crossing,"  the  wife  of  the  engineer,  who 
was  killed,  cannot,  under  the  Federal  Employers'  Liability  Act, 
recover  damages  from  the  company  whose  Illinois  train  he  was 
operating  at  the  time  of  its  collision  with  a  train  on  the  crossing 
railroad,  where  her  own  evidence  shows  that  he  did  not  "positively 
ascertain"  that  the  way  was  clear  before  entering  upon  the  cross- 
ing.   Frese  v.  Burlington  Ry.  Co.,  601. 

24.  ;-:  :  :  Customary  Observance  of  Statute.    The 

positive  requirement  of  a  statute  that  the  engineer  of  a  train  about 
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to  cro^s  another  railroad  must  bring  the  train  to  a  full  stop  and 
"positively  ascertain  that  the  way  is  clear  and  that  the  train  can 
safely  resume  its  course  before  proceeding  to  pass  the  crossing" 
cannot  be  abrogated  by  a  showing  that  there  was  a  custom  or  usage 
in  fbrce  upon  the  engine  whereby  it  became  th^  duty  of  the  fire- 
V  man  to  look  out  for  approaching  engines  on  his  side  of  the  train 
and  to  notify  the  engineer  in  case  he  saw  an  engine  approaching 
the  crossing  on  the  other  railroad.  Besides,  if  such  requirement 
could  thus  be  abrogated,  the  custom  or  usage  would  not  be  bind- 
ing upon  the  company  unless  there  is  evidence  tending  to  show 
that  the  company  or  its  officers  had  notice  of  it,  and  even  then  it 
must  be  pleaded.     lb. 

25.  Judgment  of  Federal  Court:  Jurisdiction:  Unauthorized  Appearance: 
Collateral  Attack.  Neither  the  constitutional  provision  that  full 
faith  and  credit  shall  be  ^iven  in  each  state  to  the  public  acts, 
records  and  judicial  proceedings  of  every  other  state,  nor  t!  e 
act  of  Congress  passed  in  pursuance  thereof,  prevents  an  inquiry 
into  the  jurisdiction  of  the  court  by  which  a  judgment  oflFered  in 
evidence  was  rendered;  and  accordingly  when  a  judgment  recovered 
in  one  state  is  pleaded  or  presented  in  the  courts  of  another  state, 
whether  as  a  cause  of  action  or  a  defense  or  as  evidence,  the  party 
sought  to  be  bound  or  affected  by  it  may  always  impeach  its 
validity  and  escape  its  effect  by  showing  that  the  court  which  ren- 
dered it  had  no  jurisdiction  over  the  parties  or  the  subject -matter 
of  the  action;  and  the  recitals  in  the  record  of  any  such  judgment 
on  the  subject  of  jurisdiction,  may  be  controverted  by  extraneous 
evidence.  And  in  this  case,  where  plaintiff  sues  an  interstate  rail- 
road and  its  receiver,  by  his  wife  as  the  guardian  of  said  insane 
plaintiff,  a  locomotive  engineer,  for  injuries  inflicted  in  the  col- 
lision of  trains  in  this  State,  atrd  defendants  plead  by  way  of  es- 
toppel a  judgment  rendered  against  Kim  in  the  United  States  Dis- 
trict Court  at  Chicago,  plaintiff  may  plead  in  his  reply  and  prove 
that  his  alleged  appearance  in  said  court  was  unauthorized  and 
that  the  attorneys  who  attempted  to  institute  the  action  were  not 
authorized  to  institute  it,  and  that  for  said  reason  said  court  was 
without  jurisdiction  and  its  safd  judgment  a  nullity.  Stuart  v. 
Dickinson,  516. 

26.  :  Receiver  of  Railroad:  Discharge:  Forestalling  Further  Lit- 
igation. A  provision  in  the  final  decree  of  the  Federal  court  dis- 
charging the  railroad  receivership  which  absolved  the  property, 
after  its  return  to  the  railway  company,  of  all  liability  in  respect 
to  all  claims  against  the  receiver  not  filed  with  the  special  master 
for  hearing  and  determination  on  or  before  a  designated  date, 
and  a  further  provision  by  which  the  court  attempted  to  retain 
jurisdiction  for  the  purpose  of  enforcing  said  provision,  where  the 
railroad  properties  had  not  been  sold,  under  foreclosure  or  other- 
wise, and  the  earnings  far  exceeded  the  debts  during  the  receiver- 
ship, are  not  binding  on  a  locomotive  engiileer  who  had  been  in- 
sured in  an  accident  and  who  had  not  entered  his  appearance  in 
said  Federal  court;  nor  did  said  court  have  authority  to  determine 
the  rights  of  parties  who  were  not  before  it  or  subject  to  its  juris- 
diction, or  to  deprive  them  of  their  right  to  sue  in  the  State  courts 
and  to  subject  the  properties  of  the  railroad  company  to  the  pay- 
ment of  their  just  claims.     lb. 

27.  :  Injury  During  Receivership:  Subsequent  Personal  Judgment 

Against  Company.    Where  the  negligent  act  which  caused  plain- 
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tiff's  injury  was  committed  by  the  receiver  while  he  was  operating 
the  railroad,  and  under  a  final  decree  discharging  the  receivership 
the  company  assumed  and  became  bound  to  pay  only  such  claims 
against  the  receiver  as  were  filed  with  the  special  master  and  es- 
tablished in  Accordance  with  its  terms,  a  personal  judgment  may 
be  rendered  against  the  railroad  company,  where  the  railroad 
proporties  were  not  sold,  but  returned  to  the  company,  and  the 
receiver,  out  of  the  earnings  during  his  management,  not  only  paid 
current  operating  expenses,  but  applied  to  permanent  betterments 
sums  which  in  the  aggregate  greatly  exceeded  the  amount  of  plain- 
tiffs claim;  for,  independently  of  the  decree  and  under  general 
equitable  principles,  plaintiff  has  the  right  to  follow  the  fund  and 
have  the  property  into  which  it  has  gone  charged  with  the  payment 
of  his  claim,  when  established,  and  under  such  circumstances 
whether  judgment  for  the  amount  of  his  claim  be  rendered  against 
the  company  generally,  or  whether  such  amount  be  made  merely 
a  charge  against  the  property,  cannot  be  of  the  slightest  advan- 
tage or  make  the  slightest  difference  to  the  company.  Stuart  v. 
Dickinson,  516. 

28.  Injury  During  Receivership:  Receiver  As  Party  After  Discharge^ 

In  an  action  for  the  recovery  of  damages  for  personal  injuries  in- 
flicted while  the  railroad  was  in  the  hands  of  a  receiver,  brought 
against  the  receiver,  but  not  tried  until  after  his  final  discharge, 
whereupon,  by  amended  petition  the  railroad  company  was  made  a 
defendant,  the  demurrer  of  the  receiver  should  be  sustained,  for 
the  action  was  against  the  funds  in  his  hands,  and  his  negligence 
was  official  and  not  personal,  and  his  discharge  absolutely  put  an 
end  to  his  liability.  Nor  is  the  right  to  continue  him  as  a  party 
defendant  affected  by  the  fact  that  the  validity  of  a  judgment  in 
his  favor  and  against  plaintiffs  claim,  previously  rendered  by  the 
Federal  court,  is  an  issue,  for  said  judgment  can  be  as  effectually 
interposed  as  estoppel  by  the  railroad  company  and  its  validity  as 
effectually  assailed  by  plaintiff  without  as  by  continuing  him  as 
a  party.    lb. 

29.  Collision  of  Trains:  Proximate  Cause:  Question  for  Jury.    In  an 

action  for  damages  for  personal  injuries  received  in  a  head-on 
collision  between  freight  trains,  brought  by  the  lacomotive  en- 
gineer of  one  of  them,  wherein  there  is  evidence  that  the  telegraph 
operators  failed  to  give  plaintiff  proper  stop  signals  against  the  op- 
posing superior  train  and  gave  a  misleading  clearance  card  to 
said  opposition  train,  and  evidence  that  the  crew  of  the  opposition 
train  were  guilty  of  gross  negligence  in  leaving  their  station  ahead 
of  their  schedule  and  ran  around  a  curve  at  an  excessive  speed, 
and  evidence  that  the  plaintiff,  notwithstanding  the  operator's  fail- 
ure to  give  proper  signals,  knew  that  the  opposition  train  would 
enter  the  block  from  the  opposite  direction  if  on  its  schedule  and 
that  his  train  was  therefore  in  imminent  danger  and  took  no  meas- 
ures to  protect  it,  the  question  whether  plaintiffs  negligence  or 
defendant's  negligence  was  the  proximate  cause  of  the  collision 
was  one  for  the  jury.    lb. 

30.  Rules:  Contracts:  Constructions.  Rules  adopted  by  a  railroad 
company  for  the  guidance  of  trainmen  and  telegraph  operators  in 
moving  trains  are  a  written  contract  between  the  company  and 
its  employees,  and  their  construction  therefore  devolves  exclusively 
upon  the  court.     lb. 


31. 


:  Construction  Favorable  to  Employees.     If  rules  governing 

the  movement  of  trains,  adopted  by  the  railroad  company  for  the 
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guidance  of  trainmen,  are  fairly  subject  to  either  of  two  construc- 
tions, the  one  most  favorable  to  a  locomotive  engineer  injured  by 
a  head-on  collision  of  two  trains  should  be  adopted,  because  it  is 
the  duty  of  th^  company  to  make  and  enforce  rules  sufficiently 
clear  and  specific  as  to  be  capable  of  being  intelligently  understood 
and  obeyed  by  its  employees.     lb. 

32.  :  Manual  Block  System:  Instruction:  Assumption  of  Fact. 

Various  rules  governing  the  movement  of  trains,  adopted  by  a 
railroad  company  for  the  guidance  of  trainmen  and  signalmen,  and 
particularly  the  application  of  said  rules  to  the  manual  block  sys- 
tem and  the  entrance  of  trains  into  blocks  and  the  relation  of  said 
rules  to  others  governing  the  superiority  of  trains,  and  partic- 
ularly of  freight  drains,  are  considered,  and  an  attempt  made  to 
so  construe  them  as  to  evolve  a  consistent  and  intelligent  whole; 
and  it  is  held,  that  an  instruction,  in  wliich  is  consecutively  set 
forth  the  uses  and  purposes  of  the  manual  block  system,  the  per- 
formance by  the  signalmen  of  their  several  functions  and  the 
rights  and  duties  of  the  operators  of  trains  with  respect  to  enter- 
ing and  passing  through  a  block,  "under  the  rules  and  practices" 
of  the  defendant,  in  the  trial  of  the  action  of  a  locomotive  engineer 
injured  in  a  head-on  collision  of  two  freight  trains,  in  which  it  was 
in  effect  assumed  that  the  manual  block  system  was  in  use  at  the 
point  of  collision,  the  case  being  tried  on  that  theory  on  both 
sides,  and  that  it  was  the  duty  of  the  signalmen  and  train  operators 
to  discharge  their  several  functions  thereunder  in  accordance  with 
the  rules  as  thus  construed  and  reconciled,  was  not  erroneous.     lb. 

33.  Instruction:  Misleading:  Verdict  for  Plaintiff  on  Each  of  Discon- 
nected Hjrpotheses.  The  third  paragraph  of  the  instruction,  dis- 
connected with  anything  that  preceded  or  followed  it,  told  the' 
jury  to  return  a  verdict  for  plaintiff  if  they  found  that  the  prop- 
erty of  the  railway  company  had  been  returned  to  it  by  the  re- 
ceiver without  sale  or  foreclosure,  with  betterments  exceeding  in 
value  $75,000 — facts  which  were  not  controverted.  The  first  and 
second  paragraphs  purported  to  be,  within  themselves,  a  complete 
instruction,  and  set  forth  the  facts  that,  if  found  to  be  true,  would 
constitute  negligence  and  authorized  a  verdict  "in  favor  of  plain- 
tiff." The  evident  intention  of  the  instruction  was  to  direct  the 
jury  that  if  they  found  the  facts  under  the  first  and  second  para- 
graphs they  should  return  a  verdict  against  the  receiver,  and 
if,  in  addition,  they  found  the  facts  specified  in  the  third  para- 
graph they  should  return  a  verdict  for  plaintiff  against  both  the 
receiver  and  the  railroad  company.  Held,  that  it  cannot  be  con- 
cluded that  the  jury  necessarily,  or  even  probably,  understood  that 
they  were  required  to  find  for  plaintiff  under  the  first  and  second 
paragraphs  before  they  could  find  for  him  under  the  third,  in  the 
face  of  the  plain  import  of  the  third's  language,  and  therefore  the 
said  third  paragraph  was  so  misleading  as  to  necessitate  a  reversal 
of  the  judgment  for  plaintiff.    lb. 

34.  Instruction:  Ignoring  Excessive  Speed.  An  instruction  which  di- 
rects a  verdict  for  the  defendant  unless  the  driver  of  the  automo- 
bile saw  or  could  have  seen  the  pedestrian  in  the  street  in  sufficient 
time  to  have  warned  him  or  to  have  stopped  the  car  and  thereby 
avoided  striking  him,  is  erroneous,  where  there  is-  evidence  that 
the  collision  was  the  direct  result  of  an  excessive  and  negligent 
rate  of  speed;  for  it  ignores  such  evidence  and  the  driver's  prior 
negligence.    Goodwin  v.  Eugas,  673. 
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35.  Instruction:  Child:  Ordinary  Prudence.  The  law  does  not  permit  a 
presumption  that  a  boy  eight  years  old  is  capable  of  exercising  that 
prudence  which  would  be  expected  and  exact^ed  of  an  adult,  and 
therefore  an  instruction  telling  the  jury  that  an  eight-year  old 
boy  was  guilty  of  contributory  negligence,  barring  recovery,  if 
he  could  have  avoided  the  injury  by  such  use  of  his  senses  "as  an 
ordinary  prudent  and  careful  person  would  use  and  would  exer- 
cise under  such  circumstances,"  is  erroneous.  Goodwin  v.  Eugas, 
673. 

36.  — :  Pight  to  Highway:  Automobile.  An  instruction  telling  the 
jury  that  "every  operator  of  an  automobile  has  the  right  to  as- 
sume, and  in  the  management  of  his  car  to  act  on  the  assumption, 
that  every  person  whom  he  meets,  or  who  Crosses  or  attempts  to 
pass  or  cross  in  front  of  his  machine,  will  exercise  ordinary  care 
and  caution  according  to  the  circumstances,  and  will  not  negli- 
gently or  recklessly  expose  himself  to  danger,  but  will  make  an 
attempt  to  avoid  danger,"  is  erroneous,  because  in  a  general  way 
it  conveys  to  the  jury  the  idea  that  the  law  is  such  that  every  other 
traveler  on  a  highway  must  at  his  peril  keep  out  of  the  way  of  an 
automobile,  and  that  its  operator  has  the  right  to  act  on  the  assump- 
tion that  he  will  do  so,  whereas  other  travelers,  including  pedes- 
trians, have  the  same  right  to  the  use  of  the  traveled  part  of  a 
street  or  highway  that  operators  of  motor  vehicles  have,  and  it  is 
incumbent  upon  each  to  regulate  their  conduct  by  the  observance 
of  ordinary  care  and  caution  to  avoid  receiving  injury  or  inflict- 
ing injury  on  the  others.    lb.  -^ 

37.   :  Assumption  of  Fact.  An  instruction  telling  the  jury  that 

^         "if  you  believe  from  the  evidence  that  the  collision  and  injury  were 

the  result  of  plaintiff's  own  negligence  and  carelessness  in  attempt- 
ing to  cross  the  street  at  said  place,  after  he  saw  Ihe  automobile 
approaching,  and  that  without  heeding  he  attempted  to  pass  in 
front  of  the  same,"  etc.,  is  subject  to  the  criticism  that  it  assumes 
that  the  plaintiff,  after  he  saw  the  automobile  approaching,  heed- 
lessly attempted  to  pass  in  front  of  it.    lb. 

38.   :  Misleading:  Unmindful  of  Danger:  Ignoring  Main  Issue. 

An  instruction  for  defendant  telling  the  jury  that  "the  driver  of 
an  automobile,  in  the  absence  of  any  indication  that  a  pedestrian, 
who  is  crossing  or  is  about  to  cross  a  public  street,  is  unmindful 
of  the  danger  attendant  upon  an  attempt  to  cross  in  front  thereof, 
has  the  right  to  assume  and  to  expect  that  such  pedestrian  will 
stop  and  will  not  step  in  front  thereof  when  to  do  so  will  manifest- 
ly bring  about  a  collision,  and  that,  if  acting  upon  said  assumption 
the  driver  does  not  discover  the  pedestrian's  peril  before  it  is  too 
late,  neither  the  driver  nor  the  owner  of  the  automobile- is  liable 
for  the  collision  and  the  pedestrian's  injury,"  is  misleading  if  it 
ignores  the  main  issue  in  the  case,  namely,  the  question  whether 
the  driver  was  proceeding  at  a  negligent  rate  of  speed.     lb. 

39.  :  Excusing  Defendant:  Contributory  Negligence:  Excessive 

Speed.  An  instruction  for  defendant  directed  the  jury  that  "if 
plaintiff,  when  he  started  across  the  street,  had  seen  the  defend- 
ant's automobile  coming  toward  the  place  where  the  Injury  oc- 
curred, and  ran  into  the  street  chasing  a  playmate  immediately  in 
front  of  the  approaching  automobile,  that  the  driver  turned  his 
car  to  prevent  striking  his  said  playmate  and  in  doin^  so  unavoid- 
ably struck  the  plaintiff  and  injured  him,  and  if  you  so  find  from 
the  evidence,  then  your  verdict  should  be  for  the  defendant."    The 
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plaintiff  was  an  eight-year  old  school  boy,  and  school  having  been 
dismissed  for  the  noon  hour  a  number  of  children,  among  them 
plaintiflF  and  a  little  girl,  with  whom  he  was  playing  "tag,"  passed 
along  the  sidewalk  and  parkway  between  the  sidewalk  and  curb, 
on  the  side  of  the  street  next  to  the  school  house  grounds;  as  plain- 
tiff ran  east  after  the  little  girl,  and  when  she  was  about  seventy- 
five  feet  from  the  first  cross  street,  she  suddenly  turned  and  ran 
diagonally  across  the  street,  the  plaintiff  following  her  at  a  dis- 
tance of  nine  or  ten  feet,  and  was  struck  by  defendant's  automobile 
at  some  point  between  the  curb  and  five  or  six  feet  north  of  it, 
the  automobile  coming  from  the  west  at  a  speed  of  from  25  to  30 
miles  an  hour.  There  was  evidence  that  plaintiff  had  gone  into 
the  street  but  a  step  or  two  when  he  stopped  and  turned  back 
towards  the  sidewalk  and  was  caught  by  the  automobile  suddenly, 
turning  in  towards  the  curb,  and  he  himself  testified  that  he  was 
running  after  the  little  girl  and  had  taken  but  one  or  two  steps 
from  the  curb  when  he  saw  the  car  coming  and  got  back  into  the 
gutter,  and  that  it  looked  to  him  like  the  car  was  going  to  hit  the 
little  girl,  but  it  struck  him  instead.  Held,  that  the  instruction 
whether  given  on  the  theory  that  the  facts  therein  hypothecated 
excused  the  driver  -of  negligence,  or  on  the  theory  that  such  facts 
fastened  contributory  negligence  upon  plaintiff  as  a  matter  of  law, 
was  error.  The  first  theory  is  untenable,  because  there  was  abun- 
dant evidence  that  the  predicament  in  which  the  driver  of  the 
automobile  found  himself  was  the  direct  result  of  his  own  negli- 
gence in  driving  at  an  unlawful  and  excessive  rate  of  speed;  and  the 
second  is  equally  untenable,  because  the  plaintiff  did  not'  compel  or 
cause  the  little  girl  to  leave  the  sidewalk  and  run  into  the  street,  and 
had  no  reason  to  even  anticipate  that  she  would  do  so,  and  whether, 
even  if  an  adult,  he  was  negligent  in  not  anticipating  that  the 
automobile  would  suddenly  turn  in  towards  the  gutter  tq  which  he 
had  retreated  was  a  question  for  the  jury.     lb. 

NEGOTIABLE  INSTRUMENTS. 

1.  Note:  Parol  Evidence  That  Indorser  was  Maker.  In  the  absence 
of  words  written  on  the  instrument  indicating  to  the  contrary,  the 
legal  effect  of  a  blank  indorsement  upon  a  note  cannot  be  changed 
or  varied  by  evidence  from  other  sources.  Where  a  person  signed 
a  note  on  the  back  thereof,  not  as  maker,  drawer  or  acceptor,  he 
mus|  be  deemed  an  indorser,  and  parol  evidence  to  show  he  was  in 
fact  a  maker  is  incompetent.     Orthwein  v.  Nolker,  284. 

2.  — ^— :  Presentment  and  Notice:  Waiver.  If  the  indorser  of  a  note 
knew -that  the  maker,  a  corporation,  could  not  or  wculd  not  pay 
it  at  maturity  and,  with  such  knowledge  prior  to  the  time  present- 
ment of  the  note  to  the  company  for  payment  and  notice  of  dis- 
honor to  him  were  required,  agreed  to  pay  the  note  or  otherwise 
take  care  of  it,  if  the  payee  would  wait  until  after  the  time  for 
presentment  for  payment  and  notice  for  dishonor  would  neces- 
sarily, because  of  his  request,  be  past,  he  should  be  held  to  have 
waived  the  requirement  for  presentment  and  notice.     lb. 

3.  :  Agent:  Competent  Witness:  One  Party  Dead.    An  agent 

of  one  of  the  parties  to  the  contract  or  cause  of  action  in  issue  and 
on  trial  is  a  competent  witness  notwithstanding  the  death  of  the 
other  party  to  such  contract.  The  agent  of  the  deceased  payee  of 
a  negotiable  note  is  a  competent  witness,  in  a  suit  against  the 
administrator  of  deceased  indorser,  to  testify  to  facts  which  con- 
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stitute  a  waiver  by  such  indorser  of  a  presentment  of  such  note  at 
its  maturity  to  the  maker  for  payment  and  of  notice  of  dishonor. 
Orthwein  v.  Nolker,  284. 

NOTES  AND  INDORSERS.  See  Negotiable  Instruments. 

PARTIES  TO  ACTION. 

Negligence:  Injury  During  Receivership:  Receiver  as  Party  After  Dis- 
charge. In  an  action  for  the  recovery  of  damages  for  personal  in- 
juries inflicted  while  the  railroad  was  in  the  hands  of  a  receiver, 
brought  against  the  receiver,  but  not  tried  until  afttr  his  final 
discharge,  whereupon,  by  amended  petition  the  railroad  company 
was  made  a  defendant,  the  demurrer  of  the  receiver  should  be 
sustained,  for  the  action  was  against  the  funds  in  his  hands,  and 
his  negligence  was  official  and  not  personal,  and  his  discharge 
absolutely  put  an  end  to  his  liability.  Nor  is  the  right  to  continue 
him  as  a  party  defendant  aflfected  by  the  fact  that  the  validity  of 
a  judgment  in  his  favor  and  against  plaintiffs  claim,  previously  ren- 
dered by  the  Federal  court,  is  an  issue,  for  said  judgment  can  be 
as  effectually  interposed  as  estoppel  by  the  railroad  company  and 
its  validity  as  effectually  assailed  by  plaintiff  without  as  by  con- 
tinuing him  as  a  party.     Stuart  v.  Dickinson,  516. 

PARTITION. 

1.  Deed  by  Entireties:  Divorce:  Purchase  Price  Advanced  by  Hus- 
band. •  Where  the  husband's  money  paid  for  the  land  and  the 
deed  named  him  and  his  wife  as  grantees,  thereby  creating  an  es- 
tate by  the  entireties,  and  subsequently  they  are  divorced,  there- 
by changing  the  estate  into  one  in  common,  the  husband,  in  a  sub- 
sequent partition,  is  not  entitled  to  the  amount  advanced  by  him, 
.  and  the  Court  of  Appeals  in  so  deciding  and  in  holding  that  only 
the  balance,  after  deducting  the  money  advanced,  may  be  divided 
between  them,  contravened  the  decision  in  Bender  v.  Bender,  281 
'  Mo.  473,  since  it  was  there  decided  that  a  resulting  trust  must 
arise,  if  at  all,  at  the  instant  the  deed  is  taken,  and  cannot  be 
created  by  subsequent  occurrences.  State  ex  rel.  Roll  v.  Ellison, 
28. 


2.  :  :  Effect  on  Property  Rights.  Divorce  does  not  re- 
store the  parties  to  their  former  condition  in  all  respects;  it  vests 
the  wife  with  her  moiety,  and  it  changes  an  estate  by  the  entireties 
into  a  tenancy  in  common,  but  it  docs  not  raise  a  resulting  trust  in 
favor  of  the  husband  who  paid  the  money  for  a  deed  to  her  and 
him  as  the  grantees,  and  no  such  resulting  trust  arises  iivhis  favor 
unless  the  trust  arose  at  the  time  the  deed  was  taken.  lb. 

3.  Child  of  Intestate:  Finding  of  Trial  Court.  A  partition  suit  i3  an 
action  at  law,  and  when  tried  to  the  court  without  a  jury  and  with- 
out instructions,  a  finding  that  plaintiff  was  a  child  of  intestate,  if 
supported  by  substantial  evidence,  will  not  be  disturbed  on  appeal, 
unless  error  in  the  admission  or  exclusion  of  evidence  was  com- 
mitted. Not  only  so,  but  where  all  the  substantial  evidence  in 
the  case  is  to  the  effect  that  plaintiff  was  a  child  of  intestate,  and 
was  so  recognized  by  him,  and  the  evidence  to  that  effect  is  pos- 
itive, the  judgment  would  have  to  be  reversed  on  appeal  if  the 
finding  had  been  to  the  contrary.    Nevins  v.  Gilliland,  293. 

4.  Action  at  Law:  Appellate  Practice.  If  no  equitable  features  are 
alleged  in  a  partition  suit,  either  in  the  petition  or  answer,  and  no 
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equitable  relief  is  prayed,  the  issues  are  strictly  legal,  and  the  de- 
cision on  the  facts  of  the  court  sitting  as  a  jury  is  binding  on  the 
appellate  court  and  the  evidence  cannot  be  considered  de  novo  on 
appeal.    Sawyer  v.  French,  374. 

PEDESTRIAN  AND  AUTOMOBILE.  See  Negligence,  34  to  S8. 

PENDENCY  OF  ANOTHER  ACTION.  See  Demurrer. 

PERPETUITY. 

1.  Conveyance  to  Tnistee:  Remainders.  The  rule  against  perpetuities 
is  that  the  legal  or  equitable  fee  must  vest  within  the  life  or  lives  of 
persons  in  being  and  twenty-one  years  and  the  period  of  gestation 
thereafter  from  the  date  the  instrument  takes  effect;  it  does  not 
apply  to  vested  remainders,  nor  to  contingent  remainders  which 
vest  within  that  time.     Melvin  v.  Hoffman,  464. 

2.  :   Vested   Remainders:   Life   Estate  to  Grantor:    Estate   to 

Wife  During  Widowhood  and  Unborn  Children  During  Minority: 
Remainder  to  Sisters.  An  instrument  which  vested  the  complete 
legal  title  in  a  trustee  immediately  upon  its  delivery,  to  be  held 
by  him  for  the  benefit  of  the  unmarried  grantor  during  his  life, 
and  upon  his  death  for  the  benefit  of  his  possible  wife  during  her 
widowhood  and  his  unborn  children  during  their  minority,  and  re- 
quiring the  trustee  upon  the  wife's  death  or  remarriage  and  the 
children  reaching  their  majorities  to  convey  the  property  to  grant- 
or's two  sisters,  created  vested  estates  within  the  rule  of  per- 
petuities. 

a.  The  interests  of  the  grantor's  possible  wife  and  children 
were  contingent  upon  their  being  in  existence  at  the  time  of  the 
grantor's  death,  but  if  then  in  being  their  estates  took  effect  and 
vested  at  that  time. 

b.  In  so  far  as  the  sisters*  remainder  was  limited  to  take  eflfect 
upon  the  death  of  the  grantor  and  of  the  widow,  it  was  a  vested 
remainder,  because  their  deaths  are  sure  to  occur  and  the  sisters 
were  living  when  the  deed  was  made. 

c.  In  so  far  as  the  sisters'  remainder  was  limited  to  vest  when 
the  children,  if  any,  reached  their  majority,  if  the  immediate  clause 
in  which  it  is  stated  that  the  trustee  shall  then  convey  to  them  is 
alone  considered,  it  would  be  contingent,  because  the  event  (that 
of  the  children,  if  any,  ever  reaching  majority)  would  be  uncertain, 
but  even  in  that  case  the  title  would  vest  in  the  sisters  within 
twenty-one  years  and  the  period  of  gestation  after  the  grantor's 
life  had  expired. 

d.  If  the  remainder  to  the  sisters  be  contingent  upon  his  chil- 
dren, if  any,  reaching  the  age  of  twenty-one  years,  then  if  he  has 
children  and  they  all  die  before  reaching  that  age,  their  said  re- 
mainder would  fail  and  the  fee  would  revert  to  the  grantor  and 
his  heirs,  because  not  disposed  of  by  the  deed. 

e.  But  it  is  clear  when  the  other  clauses  of  the  deed  are  con- 
sidered in  connection  with  the  one  creating  a  remainder  in  the 
sisters,  that  it  was  its  intention  to  dispose  of  the  whole  fee  simple 
title,  so  that  it  would  vest  in  the  beneficiaries  within  a  life  in 
being  and  twenty-one  years  and  the  period  of  gestation  thereafter, 
and  it  is  therefore  held  that  the  title  will  vest  in  the  sisters  with- 
in that  time,  for  it  in  effect  requires  the  property  to  be  conveyed 
to  them  upon  the  children  reaching  their  majority,  or  upon  their 
death  before  majority.     lb. 
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3.  Conveyance  to  Trustee:  Withholding  Income.  A  voluntary  deed  of 
trust  by  which  the  trustee  is  required  to  collect  the  income  and  out  of  the 
moneys  so  received  to  pay  the  taxes  and  to  pay  ihe  grantor  "a  sufficient 
sum  of  money,  monthly  or  otherwise,  as  he  may  deem  convenient 
and  expedient,  for  the  support  and  maintenance  of  himself  and  any 
family  he  may  have,  provided  such  payments  shall  never  be  in 
such  an  amount  as  not  to  leave  funds  to  pay  all  taxes  and  to  at 
all  times  leave  the  real  estate  or  its  proceeds  intact  and  fully  pro- 
tected and  preserved  for  the  benefit  of  the  remaindermen  herein- 
after mentioned"*  and  making  it  "entirely  discretionary"  with  the 
said  trustee  to  pay  over  to  said  grantor  "the  sums  of  money  as 
hereinbefore  directed,'!  and  declaring  that  upon  the  death  of  the 
grantor  "the  trust  shall  continue  for  the  use  and  benefit  of  the 
family  of  the  grantor,  if  he  leave  any,  during  the  widowhood  of 
his  wife,  if  he  leave  any,  and  the  minority  of  any  child  or  chil- 
dren, if  he  leave  any,"  and  upon  the  death  of  the  grantor  "leaving 
no  wife  or  child  or  children,  or  upon  the  death  or  marriage  of  his 
widow,  if  he  leave  any,  and  upon  the  majority  of  his  child  or  chil- 
dren, if  he  leave  any"  then  the  said  trustee  "shall  convey*  and  trans- 
fer" the  property  to  the  grantor's  sisters,  did  authorize  the  trustee 
to  withhold  the  income  from  the  grantor,  but  did  not  authorize  or 
permit  him  to  accumulate  and  withhold  the  income  from  the 
grantor's  widow  aand  children  until  her  death,  but  expressly  lim- 
ited the^  trust,  upon  the  grantor's  death,  to  "continue  for  the  use 
and  benefit  of  the  family  of  the  grantor,  if  he  leave  any,  during 
the  widowhood  of  his  wife,  if  he  leave  any,  and  the  minority  of  any 
child  or  children,  if  he  leave  any,"  thereby  giving  to  them  the 
use  and  benefit  of  the  trust  property  without  restriction  or  reserva- 
tion, and  hence  the  trustee  is  not  invested  with  a  power  of  ac- 
cumulation which  contravenes  the  rule  against  perpetuities.  Mel- 
vin  V.  Hoffman,  464. 

4.   :  Sale  and  Reinvestment.    The  power  given  to  a  trustee  to 

sell -and  reinvest,  instead  of  impeding,  facilitates  the  transfer  of 
property,  and  conserves  the  very  purpose  the  rule  aganst  perpetui- 
ties seeks  to  promote.  Any  change  or  substitution  of  property  by 
the  trustee,  authorized  to  sell  it  and  to  reinvest  the  proceeds  for 
like  uses  and  trusts,  in  no  way  alters  the  character  of  the  trust 
property,  or  violates  the  rule.     lb. 

PLEADING. 

1.  Equity:  General  and  Specific  Prayer:  Prayer  for  Conveyance:  Judg- 
nient  for  Accounting.  A  court  of  equity  may  grant  any  relief  con- 
sistent with  the  allegations  of  the  petition.  Where  the  petition 
contains  a  prayer  for  specific  relief  it  may  give  a  different  relief; 
under  a  prayer  for  general  relief  it  may,  instead  of  granting  a 
specific  prayer  to  compel  defendant  to  convey  certain  land  to  plain- 
tiff, compel  defendant  to  account  for  its  value.  Marston  v.  Catter- 
lin,  185. 

2.  Defenses:  Not  Pleaded:  Waiver.  Where  a  defense  might  have  been 
pleaded  but  was  not,  the  defendant  is  concluded  by  the  judgment 
as  to  that  defense  the'  same  as  if  it  had  been  pleaded  and  evidence 
introduced  in  its  support.     lb. 

3.  Interference:  With  Lawful  Business:  Cause  of  Action:  Demurrer. 

The  petition  in  an  action  on  the  case,  charging  defendant  with 
maliciously  interfering  with  plaintiff's  lawful  occupation,  is  set  out 
in  full  in  the  opinion,  and  is  held  to  state  a  cause  of  action,  and 
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the  trial  court  erred  in  sustaining  a  general,  demurrer  thereto. 
Stewart  Land  Co.  v.  Perkins,  194. 

4.   : :  Time  and  Place.   A  motion  to  piake  more  definite 

and  certain,  rather  than  a  general  demurrer,  is  the  proper  method 
to  reach  a  petition  which  it  is  contended  does  not  sufficiently  charge 
the  time  or  place  of  the  performance  of  the  unlawful  acts  of  malic- 
iously interfering  with  plaintiff's  lawful  occupation.     lb. 

5.  :  :   Sufficient  Allegations.     A  petition  which   clearly 

charges  that  plaintiff  was  engaged  in  the  transaction  of  a  lawful 
business  and  that  while  so  engaged  defendant,  without  cause  or 
excuse  and  actuated  alone  by  malice,  conspired  with  other  un- 
known persons  to  interfere  with  and  destroy  plaintiff's  business, 
to  his  damage  in  the  sum  of  thirty  thousand  dollars,  states  a  cause 
of  action.  If  plaintiff  was  engaged  in  a  lawful  business  it  was 
an  actionable  wrong  for  defendant,  without  lawful  excuse,  to  form 
a  conspiracy  to  injury  him  in  that  business,  and  then  to  carry  out 
the  purpose  of  the  conspiracy.     lb. 

6.  :  :  Two  Basic  Propositions.    An  unlawful  conspiracy 

to  injure  plaintiff's  business,  carried  out,  will  sustain  an  action  on 
the  case,  and  a  lawful  combination  which  seeks  to  effectuate  its 
lawful  purpose  in  an  unlawful  manner  to  the  injury  of  plaintiff  will 
sustain  an  action,  if  damages  accrue  to  him.    lb. 

7.  :  :  Malice  Unaccompanied  by  Unlawful  Acts.    The 

conspiracy  of  defendant  to  injure  defendant's  lawful  business  being 
wrongful,  any  wrongful  act  in  pursuance  thereof  would  be  wrong- 
ful, and  if  damages  result  an  action  will  lie,  and  in  such  case  it 
cannot  be  held  that  the  gravamen  of  the  charge  is  malice  unac- 
companied by  unlawful  acts.    lb. 

8.   7-:  :   Force   and   Intimidation.    If   the   petition   clearly 

charges  an  unlawful  and  wrongful  conspiracy  to  injure  a  lawful 
business,  it  is  not  necessary  that  it  allege  that  force  and  intimida- 
tion were  employed.     lb. 

9.  Breach  of  Contract:  Fraud  as  Defense:  Pleading  Scienter.     In  an 

action  for  fraud  the  scienter  must  be  alleged;  but  where  the  allega- 
tions of  the  answer  show  such  facts  and  circumstances  that  the 
party  making  the  false  representations  must  have  known  whether 
or  not  they  were  true,  they  are  sufficient  without  a  direct  allega- 
tion that  they  were  known  to  be  false.  Am.  Paper  Prod.  Co.  v. 
Carroll,  204. 

10.  Negligence:  Passenger:  Irregular  Movement  of  Street  Car.  There 
is  more  or  less  irregularity  in  the  movement  of  all  electrical  cars 
which  is  not  due  to  negligence  on  the  part  of  those  operating  them, 
and  where  plaintiff  was  upon  the  car  as  a  passenger,  and  was 
not  injured  while  getting  on  or  leaving  it,  but  while  riding  thereon, 
he  must,  in  order  that  his  petition  may  state  a  cause  of  action,  al- 
lege and  prove  that  the  jerk  of  the  car  which  resulted  in  his  injury 
was  an  unusual  or  extraordinary  movement.  Laycock  v.  United 
Rys.  Co.,  344. 

11.  ;-:  :  Jerks:  Crowded  Car:  Breaking  Window.  An  al- 
legation that  defendant  moved  a  crowded  electric  street  car  with 
a  sudden  and  unexpected  jerk  with  such  force  as  to  throw  another 
passenger   against   the   glass  of   the   entrance   door,    breaking   the 
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glass  and  causing  broken  pieces  to  strike  plaintiff  in.  his  eyes  and 
face,  greatly  injuring  him,  is,  in  substance  and  effect,  an  allega- 
tion of  facts  showing  an  extraordinary  and  unusual  movement  of 
the  car,  and  is;  after  verdict,  a  sufficient  statement  of  a  cause  of 
action.     Laycock  v.  United  Rys.  Co.,  344. 

12.   Judgment:  Finality:  Res  Adjudicata:  Joint  and  Several  Pleading. 

In  equity  in  matters  of  pleading  and  procedure,  as  well  as  in  other 
matters,  the  substance  and  not  the  form  of  things  is  regarded;  and 
accordingly  where,  in  the  former  suit,  the  ansAvers  of  the  defendants, 
though  several,  were  in  fact  joint,  and  one  decree  was  rendered 
for  both,  adjudging  that  a  certain  **deed  and  the  trust  thereby 
created  be  in  all  respects  sustained"  and  thereby  the  issue  in  this 
suit  to  cancel  said  deed  was  determined,  the  separate  answers  in  the 
former  suit  will  be  considered  as  a  single  pleading  constituting  a 
joint  and  several  answer  and  authorizing  the  decree,  which  is 
now  adjudged  to  be  res  ad  judicata  of  the  issue.    Melvin  v.  Hoffman,  464. 

PRESUMPTION  OF  UNDUE  INFLUENCE.  See  Conveyances,  8 
to  5. 

PROMISSORY  NOTE.    See  Negotiable  Instruments. 

PUBLIC  SERVICE  COMMISSION. 

Hearing  Before  General  Counsel.  An  assignment  that  the  Public  Serv- 
ice Commission  erred  in  appointing  its  general  counsel  as  special 
examiner  to  conduct  the  hearing  of  a  complaint  pending  before 
it,  for  the  reason  that  said  appointment  was  unauthorized  by  lawi 
will  be  overruled,  without  determining  the  legality  of  the  appoint^ 
ment,  where  it  is  apparent  that  appellant  has  not  been  injured  there- 
by.   State  ex  rel.  Railroad  v.  Pub.  Serv.  Comm.,  389. 

QUIETING  TITLE. 

No  Title  in  Plaintiff:  Possession  by  Defendant.  In  a  suit  to  quiet 
title  a  judgment  cannot  be  rendered  in  behalf  of  a  plaintiff  who 
shows  no  paper  title  and  has  never  at  any  time  been  in  possession; 
but  as  between  him  and  a  defendant  in  possession  who  shows  no 
paper  title,  the  defendant  has  the  better  title  and  judgment  should 
be  for  him.     Rusk  v.  West,  433. 

QUO  WARRANTO. 

1.  Attorney-General:  Public  Interest.  The  Attorney-General,  with- 
out leave,  has  the  right,  at  any  time,  to  file  in  the  Supreme  Court 
an  information  in  the  'nature  of  a  quo  ivarranio  in  any  matter  in 
which  the  public  interest  is  involved,  and  by  public  interest  is 
meant  an  interest  in  which  a  class  or  community  have  a  pecuniary 
interest  and  by  which  their  rights  or  liabilities,  as  a  class  or  com- 
munity, are  affected.  State  ex  inf.  McAllister  v.  Albany  Drain. 
Dist.,  33. 


•  :  Drainage  District:   Extension   of  Boundaries.     A 

quo.  ivarranio  proceeding  to  test  the  validity  of  the  judgment  of 
»a  circuit  court  extending  the  boundary  lines  of  a  legally  organized 
drainage  district  so  as  to  add  thereto  other  large  tracts  of  land, 
instituted  by  the  Attorney-General  at  the  relation  of  the  owners  of 
the  lands  so  added,  in  which  it  is  alleged  in  the  information  that 
the  statute  did  not  empower  the  circuit  court  to  render  the  judg- 
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ment  and  that  the  district  is  unlawfully  usurping  and  improperly 
exercising  corporate  franchises  over  said  lands,  cannot  be  main- 
tained, since  the  matters  involved  are  mainly,  if  not  altogether, 
private,  and  the  public,  neither  in  fact  nor  upon  any  substantial 
theory,  has  any  interest  in  the  controversy.     lb. 

3.  : :  : :  Misuser  of  Corporate  Power.    The 

extension  by  the  circuit  court  of  the  corporate  boundaries  of  a 
drainage  district  so  as  to  include  other  large  tracts  of  lands  is 
neither  an  assumption  nor  an  abuse  of  the  corporate  powers  of 
such  public  corporation,  but  simply  a  violation  of  the  private  rights 
of  the  owners  of  such  lands,  and  under  such  circumstances  quo 
warranto  at  their  relation,  to  oust  the  district  from  exercising  cor- 
porate authority  over  the  lands  will  not  lie.    lb. 

4.   : : :  Riiles  Applicable  to  Municipal  Corporation: 

Extension  of  Boundaries.  Drainage  districts  are  public  corpora- 
tions or  corporate  subdivisions  of  the  State,  authorized  to  exercise 
the  powers  gr^anted  to  them  for  the  purposes  of  their  creation, 
within  their  territorial  jurisdiction,  as  fully  and  with  like  authority 
as  municipal  corporations  exercise  their  powers;  and  being  such, 
the  validity  of  an  act  of  a  drainage  district  extending  its  corporate 
boundaries  cannot  be  raised  by  quo  zvarranto,  any  more  thaii  can 
the  act  of  a  city  extending  its  corporate  limits  so  as  to  include  farm- 
ing lands  contrary  to  the  owner's  wishes  can  be  so  raised.    lb. 

5.  Drainage  District:  Collateral  Attack  Upon  Organization.  A  drain- 
age district  being  a  municipal  corporation,  the  legality  of  its  or- 
ganization cannot  be  collaterally  attacked  or  inquired  into  at  the 
suit  of  individuals.    lb. 

6.  :  Extension  of  Boundaries:  Judgment  of  Circuit  Court:  Ju- 
dicial Act:  Collateral  Attack.  The  jurisdiction  of  the  circuit  court 
having  attached  upon  the  filing  of  a  petition  therein  to  extend  the 
boundaries  of  a  drainage  district  to  include  other  large  tracts  of 
land,  any  errors  of  fact  or  of  law  which  may  have  been  committed 
by  the  court  in  reaching  its  conclusions  and  in  the  rendition  of  its 
judgment  extending  the  boundaries  cannot  be  inquired  into  in  a 
quo  warranto  suit,  unless  there  was  illegally  in  the  proceeding  c: 
fraud  was  practiced.  The  court's  action  was  judicial,  and  any 
error  committed  in  the  judgment  rendered  cannot  be  reviewed  by 
quo  warranto.    lb. 

7.  How  Far  a  Remedy.  The  writ  of  quo  warranto  is  usually  em- 
ployed for  trying  the  title  to  a  corporate  franchise  or  to  a  cor- 
porate or  public  office;  it  is  not  primarily  an  action  in  the  interest 
of  an  individual,  but  is  intended  to  protect  the  public  generally 
against  the  unlawful  usurpation  .of  franchises  or  offices;  and  is  not 
in  any  sense  a  writ  of  correction  or  review.  State  ex  inf.  Mc- 
Allister v.  Norborne  Drain.  Dist.  Co.,  91. 

8.  Drainage  District:  Annuling  Judgment  Extending  Boundaries.    A 

proceeding  by  quo  warranto,  brought  in  the  Supreme  Court  by  the 
Attorney-General,  is  not  the  remedy  for  annuling  the  judgment  of 
the  circuit  court  extending  the  boundaries  of  a  drainage  district 
to  include  the  lands  of  the  relators  at  whose  instance  the  suit  is 
instituted.  The  respondent  being  a  corporation,  the  court  is  lim- 
ited on  quo  zvarranto  to  determining  by  what  right  is  wrongfully 
or  illegally  exercises  certain  franchises,  or  to  ousting  it  from  the 
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right  to  be  a  corporation  for  an  abuse  or  non-user  of  franchises 
granted,  and  cannot  review  the  judgment  of  the  circuit  court  ex- 
tending the  boundaries.  State  ex  inf.  McAllister  v.  Norbome  Drain. 
Dist.  Co.,  91. 

9.  Drainage  District:  Judgment  Annulling  Boundaries:  Jurisdiction: 
Errors.  Where  the  circuit  court  acquired  jurisdiction,  relators  had 
an  opportunity  to  be  heard  and  all  the  requirements  of  Section  4  of 
the  Circuit  Court  Drainage  District  Act  of  1913  governing  the  mat- 
ter of  extension  were  complied  with,  mere  erroneous  findings  of 
fact  or  errors  of  judgment  will  not  afford  sufficient  ground  for  an- 
nuling  by  quo  warranto  the  judgment  extending  the  boundaries  to  in- 
clude relators*  lands;  but  in  the  absence  of  fraud,  the  judgment  must 
be^  considered  as  conclusive.    lb. 

10.  :  Limited  Right  to  Review.  The  Circuit  Court  Drainage  Dis- 
trict Act  of  1913  being  special  and  independent  of  the  civil  code, 
and  the  right  of  an  appeal  to  review  the  judgment  of  a  circuit 
court  relating  to  a  drainage  district  being  limited  to  the  specific 
matters  by  it  mentioned,  the  right  to  review  the  judgment  >of  the 
circuit  court  extending  the  boundaries  of  a  drainage  district  is 
likewise  limited,  and  will  not  be  extended  to  make  the  writ  of 
certiorari  or  quo  warranto  available  for  that  purpose.    lb. 

11.  Appellate  Jurisdiction:  Title  to  Office:  School  Director.  The  office 
of  school  director  is  ah  office  in  this  State,  and  under  the  Consti- 
tution (Sec.  12,  Art.  6)  the  Supreme  Court  has  exclusive  jurisdic- 
tion of  an  appeal  from  a  judgment  of  the  circuit  court  in  quo  warranto 
brought  to  oust  school  directors.    State  ex  inf.  West  v.  School  Dist.,  134. 

12.  Consolidated  School  District:  Information  in  Quo  Warranto:  Re- 
moteness from  School  House.  In  a  quo  warranto  brought  against 
a  consolidated  school  district  and  its  officers,  it  is  not  error,  upon 
motion,  to  strike  from  the  information  an  allegation  that  the  resi- 
dences of  relators  are  too  remote  from  the  place  where  schools 
are  to  be  maintained  and  are  separated  therefrom  by  a  creek  which 
is  sometimes  impassable.  The  legal  voters  within  the  boundaries 
marked  out  by  the  county  superintendent  have  the  absolute  right, 
upon  proper  notice,  to  accept  or  reject  such  boundaries.     lb. 

13.   : :  Fraud  and  Deceit:  Coercion  of  Superintendent   In 

a  quo  zvarranto  brought  against  a  consolidated  school  district  and 
its  officers,  it  is  not  error,  upon  motion,  to  strike  from  the  in- 
formation allegations  that  the  county  superintendent,  in  answering 
the  petition  for  the  formation  of  the  district,  was  misled  by  the 
defendants  and  was  the  victim  of  fraud  and  deceit,  and  that  he  was 
coerced  and  intimated  by  them  and  compelled,  against  his  will,  to 
call  to  order  the  meeting  of  the  legal  voters  within  the  proposed 
boundaries,  assembled,  upon  notice,  to  pass  upon  the  question  of 
forming  such  district  and  electing  directors  therefor,  there  being 
no  allegation  that  the  voters  who  voted  upon  said  questions  wefe 
cither  deceived  or  misled:  First,  because  the  county  superintend- 
ent, m  marking  out  the  boundaries  and  in  calling  the  meeting  to 
order,  was  exercising  a  ministerial  duty,  and  is  not  a  party  to  the 
suit;  second,  even  if  he  were  a  party,  he  could  not  have  been  de- 
ceived, and  it  is  of  no  consequence  what  representations  might  have 
been  made  to  him,  since  the  law  makes  it  his  duty  to  visit  the 
community  and  locate  the  boundaries  according  to  his  best  judg- 
ment, and  he  could  have  seen  the  geographical  situation  and  phy- 
sical conditions  of  the  proposed  district  as  well  as  others,  and  all 
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the  facts  were  or  should  have  been  just  as  apparent  to  him  as  to 
his  alleged  deceivers,  and  the  right  to  accept  or  reject  his  judgment 
is  by  the  statute  left  with  the  legal  voters;  and,  third,  he  could  not 
have  been  coerced  or  intimated  into  calling  the  meeting  to  order, 
because  the  statute  makes  it  his  duty,  when  the  voters  are  as- 
sembled, upon  proper  notice,  to  call  the  meeting  to  order.     lb. 

14.  — — :  Amended  Certificate..  An  amended  certificate,  filed  with 
the  county  clerk  by  the  chairman  and  secretary  of  the  meeting 
of  the  legal  voters  at  which  they  voted  to  form  a  consolidated 
school  district  according  to  the  plats  and  notices,  made  for  the 
purpose  of  making  the  certificate  conform  to  the  facts  and  in  cor- 
rection of  an  incorrect  certificate  previously  filed  by  them,  is  prop- 
erly admitted  in  evidence  in  a  quo  warranto  proceeding  brought 
to  dissolve  the  district.  The  district  should  not  suffer  because  of 
an  error  in  failing  to  include  all  the  lands  made  by  the  chairman 
and  secretary  in  the  first  certificate.     lb. 

RAILROADS. 

1.  Compulsory  Stoppage  of  Trains:  Interference  With  Interstate  Com- 
merce. It  is  competent  for  a  state 'to  require  adequate  local  facili- 
ties, even  to  the  stoppage  of  interstate  trains  at  a  given  point  or 
the  re-arrangement  of  their  schedule;  and  the  fact  whether  the 
local  facilities  are  adequate  the  court  may  determine  and  make 
its  own  findings,  as  a  court  of  equity,  since  such  fact  is  necessarily 
involved  in  the  determination  of  the  Federal  question  whether  the 
order  of  the  Public  Service  Commission  concerning  an  interstate 
train  does  or  does  not  directly  regulate  interstate  commerce  by  im- 
posing an  arbitrary  requirement.  State  ex  rel.  Railroad  v.  Pub. 
Serv.  Comm.,  389. 

Mountain  Grove.     The    St.    Louis-San    Francisco 


Railway  Company  has  a  line  of  railway  from  Kansas  City  to  Mem- 
phis, Tennessee,  passing  through  Springfield,  and  prior  to  Janu- 
ary, 1918,  its  two  interstate  trains,  one  north  and  the  other  south, 
stopped  at  Mountain  Grove,  on  flag,  and  the  stopping  of  these  trains 
at  said  point  having  been  suspended  the  Public  Service  Commission 
ordered  them  to  be  stopped,  the  south-bound  for  the  purpose  of 
taking  on  and  discharging  passengers  at  said  point,  and  the  north- 
bound, on  flag  or  signal,  for  the  purpose  of  discharging  passengers 
who  boarded  the  train  south  of  the  Arkansas  line  and  of  taking  on 
passengers  holding  tickets  for  points  to  or  west  of  Springfield.  To 
this  order  the  railroad  company  objects  that  the  two  trains  are 
interstate  trains  between  Kansas  City  and  Memphis,  with  connect- 
ing lines  for  the  interchange  of  interstate  passengers  and  express 
traffic  and  the  handling  of  the  mails;  that  the  elimination  of  the 
stops  at  Mountain  Grove  was  to  enable  said  trains  to  make  neces- 
sary connections  at  said  cities  with  trains  on  Other  railroads;  that 
said  orders  directly  burden  and  interfere  with  interstate  commerce; 
and  that  the  train  service  at  Mountain  Grove  was  adequate  and 
reasonable,  since  two  passenger  trains  north-bound  and  two  south- 
bound regularly  stopped  at  Mountain  Grove  each  day.  The  evi- 
dence shows  that  Mountain  Grove  has  2500  inhabitants;  that  two 
State  institutions,  maintained  at  an  expense  of  $200,000  biennially, 
are  located  there;  that  these  institutions  are  visited  yearly  by  700 
people  from  this  and  surrounding  states,  and  the  inconvenience  of 
getting  in  and  out  is  great;  that  the  two  regular  south-bound  trains 
are  invariably  crowded,  many  passengers  being  unable   to  obtain 
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seats;  that  if  additional  coaches  were  attached  to  these  trains  the 
congestion  would  be  relieved;  that  Mountain  Grove  is  a  gateway 
for  territory  extending  thirty-five  miles  north  and  northeast  and 
the  same  distance  south  and  southeast;  that  persons  residing  in 
this  territory  come  there  to  board  trains  and  to  receive  and  ship 
freight;  that  before  the  stopping  of  the  two  interstate  trains  they 
furnished  reasonably  adequate  facilities  for  travel,  but  much  in- 
convenience and  hardship  have  resulted  froni  their  discontinuance; 
that  while  they  were  stopped  on  flag  at  said  point,  from  one  to 
eight  passengers  got  off  the  south-bound  train  daily;  that  said  in- 
terstate trains,  in  taking  the  mail  at  said  point,  slow  down  to  a 
speed  almost  amounting  to  a  stop;  that  if  stopped,  it  would  take 
five  minutes  to  regain  the  speed,  but  said  five  minutes  lost  could 
be  regained,  under  favorable  conditions,  between  that  point  and 
Memphis,  and  the  connection  of  fifteen  Tninutes  at  Kansas  City 
would  not  be  missed.  Held,  that  the  order  was  not  an  imreasonable 
interference  with  interstate  commerce,  and  was  justified  by  the 
facts.     State  ex  rel.  Railroad  v.  Pifb.  Serv.  Comm.,  389. 

3.  Suit  Against  Director  General:  Disniissal.  An  action  brought 
against  a  railroad  company  and  the  Director  General  of  Railroads 
is  not  to  be  dismissed  against  the  company,  after  the  'Government 
has  ceased  to  operate  the  railroad.  The  Act  of  Congress  authorizing 
the  President  to  take  charge  of  railroads  in  wartime,  authorized 
actions  to  be  brought  against  carriers  and  prohibits  the  carrier 
from  making  the  defense  that  it  is  an  instrumentality  or  agency  of 
tSe  Federal  Government.     lb. 

4.  Collision  of  Trains:  Crossing  Track  at  Surface:  Clear  Way:  Fail- 
ure to  Ascertain.  Where  the  statute  of  Illinois  required  all  trains, 
when  approaching  a  crossing  with  another  railroad  upon  the  same 
level,  to  be  brought  to  a  full  stop  within  eight  hundred  feet  of 
the  crossing,  and  the  engineer  to  "positively  ascertaii^  that  the 
way  is  clear  and  that  the  traifi  can  safely  resume  its  coijrse  before 
proceeding  to  pass  the  crossing,"  the  wife  of  the  engineer,  who 
was  killed,  cannot,  under  the  Federal  Employers'  Liability  Act, 
recover  damages  from  the  company  whose  Illinois  train  he  was 
operating  at  the  time  of  its  collision  with  a  train  on  the  crossing 
railroad,  where  her  own  evidence  shows  that  he  did  not  "positively 
ascertain"  that  the  way  was  clear  before  entering  upon  the  cross- 
ing.   Frese  v.  Burlington,  501. 

6.   :  :  :  Customary  Observance  of  Statute.     The 

positive  requirement  of  a  statute  that  the  engineer  of  a  train  about 
to  cross  another  railroad  must  bring  the  train  to  a  full  stop  and 
"positively  ascertain  that  the  way  is  clear  c.nd  that  the  train  can 
safely  resume  its  course  before  proceeding  to  pass  the  crossing" 
cannot  be  abrogated  by  a  showing  that  there  was  a  custom  or 
usage  in  force  upon  the  engine  whereby  it  became  the  duty  of  the 
fireman  to  look  out  for  approaching  engines  on  his  side  of  the 
train  and  to  notify  the  engineer  in  case  he  saw  an  engine  approach- 
ing the  crossing  on  the  other  railroad.  Besides,  if  such  require- 
ment could  thus  be  abrogated,  the  custom  or  usage  would  not  be 
binding  upon  the  company  unless  there  is  evidence  tending'  to 
show  that  the  company  or  its  officers  had  notice  of  it,  and  even 
then  it  must  be  pleaded.    lb. 

6.  Judgment  of  Federal  Court:  Jurisdiction:  Unauthorized  Appear- 
ance: Collateral  Attack.     Neither  the  constitutional  provision  that 
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full  faith  and  credit  shall  be  given  in  each  state  to  the  public  acts, 
records  and  judicial  proceedings  of  every  other  state,  nor  the  act 
of  Congress  passed  in  pursuance  theVeof,  prevents  an  inquiry  into 
the  jurisdiction  of  the  court  by  which  a  judgment  offered  in  evi- 
dence was  rendered;  and  accordingly  when  a  judgment  recovered 
in  one  state  is  pleaded  or  presented  in  the  courts  of  another  state, 
whether  as  a  cause  of  action  or  a  defense  or  as  evidence,  the  party 
sought  to  be  bound  or  affected  by  it  may  always  impeach  its  va- 
lidity and  escape  its  effect  by  showing  that  the  court  which  ren- 
dered it  had  no  jurisdiction  over  the  parties  or  the  subject-matter 
of  the  action;  and  the  recitals  in  the  record  of  any  such  judgment 
on  the  subject  of  jurisdiction,  may  be  controverted  by  extraneous 
evidence.  And  in  this  case,  where  plaintiff  sues  an  interstate  rail- 
road and  its  receiver,  by  his  wife  as  the  guardian  of  said  insane 
plaintiff,  a  locomotive  engineer,  for  injuries  inflicted  in  the  col- 
lision of  trains  in  this  State,  and  defendants  plead  by  way  of  es- 
toppel a  judgment  rendered  against  him  in  the  United  States 
District  Court  at  Chicago,  plaintiff  may  plead  in  his  reply  and 
prove  that  his  alleged  appearance  in  said  court  was  unauthorised 
and  that  the  attorneys  who  attempted  to  institute  the  action  were 
not  authorized  to  institute  it,  and  that  for  said  reason  said  court 
was  without  jurisdiction  and  its  said  judgment  a  nullity.  Stuart 
V.  Dipkinson,  516. 

7.  ^ — ; — :  Receiver  of  Railroad:  Discharge:  Forestalling  Further  Lit- 
igation. A  provision  in  the  final  decree  of  the  Federal  court  dis- 
charging the  railroad  receivership  which  absolved  the  property, 
after  its  return  to  the  railway  company,  of  all  liability  in  respect 
to  all  claims  against  the  receiver  not  filed  with  the  special  master 
for  hearing  and  determination  on  or  before  a  designated  date, 
and  a  further  provision  by  which  the  court  attempted  to  retain 
jurisdiction  for  the  purpose  of  enforcing  said  provision,  where  the 
railroad  properties  had  not  been  sold,  under  foreclosure  or  other- 
wise, arid  the  earnings  far  ex6eeded  the  debts  during  the  receiver- 
ship, are  not  binding  on  a  locomotive  engineer  who  had  been  in- 
jured in  an  accident  and  who  had  not  entered  his  appearance  in 
said  Federal  court;  nor  did  said  court  have  authority  to  determine 
the  rights  of  parties  who  were  not  before  it  or  subject  to  its  juris- 
diction, or  to  deprive  them  of  their  right  to  sue  in  the  State  courts 
and  to  subject  the  properties  of  the  railroad  company  to  the  pay- 
ment of  their  just  claims.     lb. 

8.  :  Injury  During  Receivership:  Subsequent  Personal  Judg- 
ment Against  Company.  Where  the  negligent  act  which  caused 
plaintiff's  injury  was  committed  by  the  receiyer  while  he  was  operat- 
ing the  railroad,  and  under  a  final  decree  discharging  the  receiver- 
ship the  company  assumed  and  became  bound  to  pay  only  such 
claims  against  the  receiver  as  were  filed  with  the  special  master  and 
established  in  accordance  with  its  terms,  a  personal  judgment  may 
be  rendered  against  the  railroad  company,  where  the  railroad 
properties  were  not  sold,  but  returned  to  the  company,  and  the 
receiver,*  out  of  the  earnings  during  his  management,  not  only  paid 
current  operating  expenses,  but  applied  to  permanent  betterments 
sums  which  in  the  aggregate  greatly  exceeded  the  amount  of 
plaintiff's  claim;  for,  independently  of  the  decree  and  under  general 
equitable  principles,  plaintiff  has  the  right  to  follow  the  fund 
and  have  the  property  into  which  it  has  gone  charged  with  the 
payment  of  his  claim,  when  established,  and  under  such  circum- 
stances whether  judgment  for  the  amount  of  his  claim  be  rendered 
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against  the  company  generally,  or  whether  such  amount  be  made 
merely  a  charge  against  the  property,  cannot  be  of  the  slightest 
advantage  or  make  the  slightest  difference  to  the  company.  Stuart 
V.  Dickinson,  516. 

9.  Negligence:  Injury  During  Receivership:  Receiver  As  Party  After 
Discharge.  In  an  action  for  the  recovery  of  damages  for  per- 
sonal injuries  inflicted  while  ihe  railroad  was  in  the  hands  of  a 
receiver,  brought  against  the  receiver,  but  not  tried  until  after  his 
final  discharge,  whereupon,  by  amended  petition  the  railroad  com- 
pany was  made  a  defendant,  the  demurrer  of  the  receiver  should 
be  sustained,  for  the  action  was  against  the  funds  in  his  hands, 
and  his  negligence  was  official  and  not  personal,  and  his  discharge 
absolutely  put  an  end  to  his  liability.  Nor  is  the  right  to  continue 
him  as  a  party  defendant  affected  by  the  fact  that  the  validity  of  a 
judgment  in  his  favor  and  against  plaintiff's  claim,  previously  ren- 
dered by  the  Federal  court,  is  an  issue,  for  said  judgment  can  be 
as  effectually  interposed  as  estoppel  by  the  railroad  company  and 
its  validity  as  effectually  assailed  by  plaintiff  without  as  by  con- 
tinuing him  as  a  party.     lb. 

10.  :  Collision  of  Trains:  Proximate  Cause:  Question  for  Jury. 

In  an  action  for  damages  for  personal  injuries  received  in  a  head- 
on  collision  between  freight  trains,  brought  by  the  locomotive 
engineer  of  one  of  them,  wherein  there  is  evidence  that  the  tel- 
egraph operators  failed  to  give  plaintiff  proper  stop  signals  against 
the  opposing  superior  train  and  gave  a  misleading  clearance  card 
to  said  opposition  train,  and  evidence  that  the  crew  of  the  opposi- 
tion train  were  guilty  of  gross  negligence  in  leaving  their  station 
ahead  of  their  schedule  and  ran  around  a  curve  at  an  excessive  speed, 
and  evidence  that  the  plaintiff,  notwithstanding  the  operator's  fail- 
ure to  give  proper  signals,  knew  that  the  opposition  train  would 
enter  the  block  from  the  opposite  direction  if  on  its  schedule  and 
that  his  train  was  therefore  in  imminent  danger  and  took  no  meas- 
ures to  protect  it,  the  question  whether  plaintiff's  negligence  or 
defendant's  negligence  was  the  proximate  cause  of  the  collision  was 
one  for  the  jury.     lb. 

11.  :  Rules:  Contracts:  Constructions.  Rules  adopted  by  a  rail- 
road company  for  the  guidance  of  trainmen  and  telegraph  opera- 
tors in  moving  trains  are  a  written  contract  between  the  com- 
pany and  its  employees,  and  their  construction  therefore  devolves 
exclusively  upon  the  court.    lb. 

12.  :  :  Construction  Favorable  to  Employees.     If  rules 

governing  the  movement  of  trains,  adopted  by  the  railroad  com- 
pany for  the  guidance  of  trainmen,  are  fairly  subject  to  either 
of  two  constructions,  the  one  most  favorable  to  a  locomotive  en- 
gineer injured  by  a  head-on  collision  of  two  trains  should  be 
adopted,  because  it  is  the  duty  of  the  company  to  make  and  en- 
force rules  sufficiently  clear  and  specific  as  to  be  capable  of  being 
intelligently  understood  and  obeyed  by  its  employees.    lb. 

13.  :  — I — :  Manual  Block  System:  Instruction:  Assuonption  of 

Fact.  Various  rules  governing  the  movement  of  trains,  adopted 
by  a  railroad  company  for  the  guidance  of  trainmen  and  signal- 
men, and  particularly  the  application  of  said  rules  to  the  manual 
block  system  and  the  entrance  of  trains  into  blocks  and  the  re- 
lation of  said  rules  to  others  governing  the  superiority  of  trains, 
and  particularly  of  freight  trains,  are  considered,  and  an  attempt 
made  to  so  construe  them  as  to  evolve  a  consistent  and  intelligent 
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whole;  and  it  is  held,  that  an  instruction,  in  which  is  consecutively 
set  forth  the  uses  and  purposes  of  the  manual  block  system,  the 
performance  by  the  signalmen  of  their  several  functions  and  the 
rights  and  duties  of  the  operators  of  trains  with  respect  to  enter- 
ing and  passing  through  a  block,  "under  the  rules  and  practices" 
of  the  defendant,  in  the  trial  of  the  action  of  a  locomotive  engineer 
injured  in  a  head-on  collision  of  two  freight  trains,  in  which  it  was 
in  effect  assumed  that  the  manual  block  system  was  in  use  at  the 
point  of  collision,  the  case  being  tried  on  that  theory  on  both  sides, 
and  that  it  was  the  duty  of  the  signalmen  and  train  operators  to 
discharge  their  several  functions  thereunder  in  accordance  with 
the  rules  as  thus  construed  and  reconciled,  was  not  erroneous.    lb. 

14.  Instruction:  Misleading:  Verdict  for  Plaintifif  on  Each  of  Dis- 
connected Hypotheses.  The  third  paragraph  of  the  instruction,  dis- 
connected with  anything  that  preceded  or  followed  it,  told  the 
jury  to  return  a  verdict  for  plaintiff  if  they  found  that  the  prop- 
erty of  the  railway  company  had  been  returned  to  it  by  the  re- 
ceiver without  sale  or  foreclosure,  with  betterments  exceeding  in 
value  $75,000 — facts  which  were  not  controverted.  The  first  and 
second  paragraphs  purported  to  be  within  themselves,  a  complete 
instruction,  and  set  foVth  the  facts  that,  if  found  to  be  true,  would 
constitute  negligence  and  authorized  a  verdict  "in  favor  of  plain- 
tiff." The  evident  intention  of  the  instruction  was  to  direct  the 
jury  that  if  they  found  the  facts  under  the  first  and  second  para- 
graphs they  should  return  a  verdict  against  the  receiver,  and 
if,  in  addition,  they  found  the  facts  specified  in  the  third  para- 
graph they  should  return  a  verdict  for  plaintiff  against  both  the 
receiver  and  the  railroad  company.  Held,  that  it  cannot  be  con- 
cluded that  the  jury  necessarily,  or  even  probably,  understood  that 
they  were  required  to  find  for  plaintiff- under  the  first  and  second 
paragraphs  before  they  could  find  for  him  under  the  third,  in  the 
face  of  the  plain  import  of  the  third's  language,  and  therefore  the 
said  third  paragraph  was  so  misleading  as  to  necessitate  a  reversal 
of  the  judgment  for  plaintiff.     lb. 

RECEIVERSHIP.    See  RaUroads.  6  to  14. 

REFERENDUM— SENATORIAL  DISTRICT.  See  Constitutional 
Law,  11  to  22. 

REMAINDERS.    See  Perpetuity. 

REQUISITION.    See  Criminal  Law,  1  to  8. 

RES  IPSA  LOQUITUR. 

1.  Negligence:  Unexplained  Injury  to  Passenger.  The  rule  of  res 
ipsa  loquitur  applies  if  the  injury  to  a  passenger  is  shown  to  have 
been  produced  by  the  breaking  down,  or  the  failure  to  operate,  of 
the  carrier's  interurban  car  or  any  appliance  thereof.     If  the  car 

*  is  shown  to  be  under  the  control  of  the  carrier  or  his  servants, 
and  the  accident  is  such  that  under  the  ordinary  course  of  things 
does  not  happen  if  those  who  had  the  management  use  proper  care, 
it  affords  reasonable  evidence,  in  the  absence  of  explanation  by  the 
carrier,  that  the  accident  arose  from  want  of  proper  care  on  his 
part,  and  the  rule  applies.    Anderson  v.  K.  C.  Ry.  Co.,  1. 

2.  :  :  Slanuning  of  Door:  Automatic  Hinge:  Failure  to 

Operate.     There  was  a  vestibule  in  the  center  of  an   interurban 
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car,  with  swinging  doors  communicating  with  back  and  forward 
compartments,  the  floors  of  which  were  about  eight  inches  above 
the  floor  of  the  vestibule;  a  single  swinging  door,  standing  im- 
mediately to  the  rear  of  the  aisle  between  the  seats  of  the  forward 
compartment,  was  hinged  on  the  west  side  of  the  aisle  and 
separated  the  compartment  from  the  vestibule  platform;  the  car 
was  operated  with  the  door  open,  which  was  fastened  back  and 
inward  at  right  angles  to  the  door  jamb  by  means  of  springs  at- 
tached to  the  bottom  of  the  door  with  a  holder  attached  to  the  car 
to  which  the  springs  were  fitted,  and  the  catch  operated  auto- 
matically; the  car  had  stopped,  and  plaintiff's  wife,  a  passenger, 
fifty-eight  years  of  age,  with  a  suitcase  in  her  right  hand,  intend- 
ing to  alight  on  the  west  side  of  the  car,  left  the  forward  compart- 
ment, preceded  by  fifteen  other  persons  and  followed  by  three; 
when  she  reached  the  door  and  was  about  to  step  down  to  the 
vestible  platform,  she  placed  her  left  hand  up  against  the  door 
janib,  and  just  behind  the  rear  of  the  door,  in  order  to  steady 
herself,  and  immediately  the  door  closed,  crushing  her  finger.  The 
conductor  testified  that  he  examined  the  catch  after  the  accident 
and  found  it  in  good  condition,  and  that  testimony  was  not  denied. 
Held,  that  it  was  the  duty  of  defendants  to  keep  the  automatic 
spring  or  catch  in  good  condition;  and  an  inference  of  negligence 
on  defendant's  part  was  raised  by  the  closing  of  the  door,  and  the 
burden  was  on  them  to  explain  the  occurrence  and  to  show  that 
they  were  not  guilty  of  negligence,  and  the  rule  of  res  ipsa  loquitur 
applies  to  the  case.  Held,  also,  that  the  court  could  not  declare, 
as  a  matter  of  law,  that  the  conductor's  testimony  overcame  the 
inference  that  the  defendant  was  negligent.  Anderson  v.  K.  C. 
Ry.  Co.,  1. 

3.  Negligence:  Unexplained  Injury  to  Passenger:  Undisputed  Testi- 
mony: Question  for  Jury.  Where  the  door  to  the  vestibule  of  an  in- 
terurban  car  was  equipped  with  an  automatic  device  to  keep  it  open, 
and  when  a  passenger  undertook  to  alight  from  the  car  the  door  closed, 
without  any  negligence  or  interference  on  her  part,  and  crushed  her 
finger  in  consequence  of  which  the  rule  of  res  ipsa  loquitur  applies  and 
the  burden  is  on  the  carrier  to  explain  the  closing  of  the  door,  the 
court  cannot  declare  that  the  undisputed  testimony  of  the  conduc- 
tor to  the  eflFect  that  after  the  accident  he  examined  the  automatic 
device  and  found  it  in  good  condition  overcame  the  inference  of 
defendant's  negligence,  but  the  credibility  of  his  testimony  is  to 
be  determined  by  the  jury.     lb. 

RESTRICTIONS  UPON  LEGISLATIVE  POWER.     See  ConstitUn 
tional  Law,  11  to  22. 

REVOCATION  OF  TRUST  DEED.    See  Conveyances,  6  and  7. 

RIGHT  OF  AUTOMOBILE  TO  STREET.  See  NcgUgence,  34  to  39. 

ROBBERY. 

1.  Instruction:  Converse  of  State's  Inference.  The  converse  of  the 
State's  instruction,  if  asked  by  the  defendant,  should  be  given. 
It  may  be  that  a  jury  will  infer  the  converse  of  a  correct  instruction 
given  for  the  State,  but  defendant's  case  should  not  be  submitted 
on  an  inference.    State  v.  Cantrell,  232. 

2.   : :  Conspiracy.  The  information  charged  that  Cantrell, 

Coleman  and  Duboise  had  robbed  Presley  of  a  gold  watch  and  forty 
dollars  in  money.     Cantrell  was  granted  a  severance,  and  one  in- 


Digitized  by 


Google 


290  Mo.]  INDEX.  809 

RO  B  B  ER  Y— Con  tinued. 

struction  for  the  State  told  rtie  jury  to  find  him  guilty  of  robbery 
in  the  first  degree  if  they  found  that  Duboise  and  Coleman  felonious- 
ly took  the  property  from  Presley *.s  person,  against  his  will,  by  force 
and  violence  to  his  person,  etc.,  "if  you  shall  further  find  and  be- 
lieve from  the  evidence  that  the  defendant  Cantrell  was  then  and 
there  wilfully  present,  aiding  and  abetting  and  encouraging  them  so 
to  do  or  either  of  them/*  The  court  refused  to  give  defendant's  in- 
struction telling  the  jury  that  "the  mere  presence  of  the  defendant  at 
the  time  Presley  was  robbed,  if  you  believe  and  find  he  was  robbed, 
but  did  not  aid,  abet,  assist  or  encourage  Coleman  and  Duboise,  then 
you  will  acquit  him."  Held,  that  the  instruction  requested  by  de- 
fendant was  the  converse  of  that  given  for  the  State,  and  should 
have  been  given;  for,  although  the  jury  might  have  inferred  from 
the  instruction  given  for  the  State,  that  defendant,  though  present, 
did  not  aid,  abet  or  encourage  the  others  to  commit  the  robbery 
and  was  therefore  to  be  acquitted,  his  side  of  the  case  should  have 
been  fairly  submitted  to  them  and  should  not  have  been  made  to 
depend  upon  an  unexpressed  inference  to  be  drawn  from  the 
State's  instruction.     lb. 

3.   :  :  Grand  Larceny.     Where  there  was  testimony  that 

the  prosecuting  witness  said  to  defendant,  in  the  presence  of  another, 
"I  know  you  didn't  rob  me,  and  I  don't  know  who  did;  if  you  will 
give  me  fifty  dollars  I  will  run  away  and  they  will  never  get  me,"- 
the  court  should  have  given  an  instruction  on  grand  larceny,  for 
if  the  testimony  was  true  the  jury  might  have  found  defendant  guilty 
of  having  surreptitiously  stolen  the  watch  and  money  from  the 
prosecuting  witness's  person  without  the  use  of  force  or  violence 
or  putting  him  in  fear  of  injury  to  his  person.     lb. 

4.  Larceny.  It  is  not  robbery  to  obtain  property  from  another  with- 
out violence,  by  trickery  and  artifice  or  by  the  use  of  only  suffi' 
cient  force  to  remove  it  from  his  pocket,  but  only  larceny.    lb. 

SCHOOLS. 

1.  Consolidated  School  District:  Information  in  Quo  Warranto:  Re- 
moteness from  School  House.  In  a  quo  warranto  brought  against 
a  consolidated  school  district  and  its  officers,  it  is  not  error,  upon 
motion,  to  strike  from  the- information  an  allegation  that  the  resi- 
dences of  relators  are  too  remote  from  the  place  where  schools 
are  to  be  maintained  and  are  separated  therefrom  by  a  creek  which 
is  sometimes  impassable.  The  legal  voters  within  the  boundaries 
marked  out  by  the  county  superintendent  have  the  absolute  right, 
upon  proper  notice,  to  accept  or  reject  such  boundaries.  State 
ex  inf.  West    v.  School  Dist.,  134. 

2.  : :  Fraud  and  Deceit:  Coercion  of  Superintendent.   In  a 

quo  zmrraitto  brought  against  a  consolidated  school  district  and 
its  officers,  it  is  not  error,  upon  motion,  to  strike  from  the  in- 
formation allegations  that  the  county  superintendent,  in  answering 
the  petition  for  the  formation  of  the  district,  was  misled  by  the 
defendants  and  was  the  victim  of  fraud  and  deceit,  and  that  he  was 
coerced  and  intimidated  by  them  and  compelled,  against  his  will, 
to  call  to  order  the  meeting  of  the  legal  voters  within  the  proposed 
boundaries,  assembled,  upon  notice,  to  pass  upon  the  question  of 
forming  such  district  and  electing  directors  therefor,  there  being 
no  allegation  that  the  voters  who  voted  upon  said  questions  were 
either  deceived  or  misled:  First,  because  the  county  superintendent. 
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in  marking  out  the  boundaries  ariW  in  calling  the  meeting  to  order, 
was  exercising  a  ministerial  duty,  and  is  not  a  party  to  the  suit; 
second,  even  if  he  were  a  party,  he  could  not  have  been  deceived, 
and  it  is  of  no  consequence  what  representations  might  have  been 
made  to  him,  since  the  law  makes  it  his  duty  to  visit  the  com- 
munity and  locate  the  boundaries  according  to  his  best  judgment, 
and  he  could  have  seen  the  geographical  situation  and  physical  con- 
ditions of  the  proposed  district  as  well  as  others,  and  all  the  facts 
were  or  should  have  been  just  as  apparent  to  him  as  to  his  alleged 
deceivers,  and  the  right  to  accept  or  reject  his  judgment  is  by  the 
statute  left  with  the  legal  voters;  and,  third,  he  could  not  have 
been  coerced  or  intimidated  into  calling  the  meeting  to  order,  be- 
cause the  statute  makes  it  his  duty,  when  the  voters  are  as- 
sembled, upon  proper  notice,  to  call  the  meeting  to  order.  State 
ex  inf.  West  v.  School  Dist.,  134. 

3.  Consolidated  School  District:  Amended  Certificate.  An  amended 
certificate,  filed  with  the  county  clerk  by  the  chairman  and  secretary  of 
the  meeting  of  the  legal  voters  at  which  they  voted  to  form  a  consolidat- 
ed school  district  according  to  the  plats  and  notices,  made  for  the 
purpose  of  making  the  certificate  conform  to  the  facts  and  in  cor- 
rection of  an  incorrect  certificate  previously  filed  by  them,  is 
properly  admitted  in  evidence  in  a  quo  warranto  proceeding  brought 
to  dissolve  the  district.  The  district  should  not  suffer  because 
of  an  error  in  failing  to  include  all  the  lands  made  by  the  chairman 
and  secretary  in  the  first  certificate.     lb. 

SECURED  DEBTS  ACT.    See  Taxes  and  Taxation. 

SENATORIAL  DISTRICTS.    See  Constitutional  Law,  11  to  22. 

STARE  DECISIS. 

Senatorial  Districts:  Power  of  Executive  Officers  Since  Initiative 
Amendment.  The  question  involved  in  this  case,  namely,  the 
power  of  the  Governor,  Secretary  of  State  and  Attorney-General, 
in  view  of  the  initiative-and-referendum  amendment  of  the  Con- 
stitution, to  divide  the  State  into  senatorial  districts  upon  the  re- 
fusal or  failure  of  the  General  Assembly  to  do  so,  has  never  been 
before  the  Supreme  Court  for  decision,  nor  can  the  case  of  State 
ex  rel.  Halliburton  v.  Roach,  230  Mo.  408,  nor  the  case  of  State 
ex  rel.  v.  Patterson,  229  Mo.  373,  be  held  to  be  stare  decisis  of 
the  question,  for  it  was  not  involved  in  the  questions  decided 
by  those  cases,  and  besides  it  is  doubtful  if  the  Halliburton  case 
has  any  further  binding  force  in  view  of  the  later  decision  in  State 
ex  rel.  Stokes  v.  Roach,  190  S.  W.  1.  c.  279.  In  the  Halliburton 
case  the  question  decided  was  that  an  initiative  petition  demand- 
ing that  an  amendment  to  the  Constitution  dividing  the  State  into 
senatorial  districts  be  submitted  to  the  people  for  their  approval 
or  rejection  does  not  in  fact  ask  for  an  amendment  to  the  Con- 
stitution, but  for  a  statutory  enactment  by  popular  vote,  and  that 
a  temporary  statute  could  not  be  enacted  under  the  guise  of  a 
constitutional  amendment;  and  the  question  whether  the  conditional 
grant  of  power  to  said  three  executive  officers  to  redistrict  the 
State  senatorially  upon  the  failure  of  the  General  Assembly  to 
do  so  had  been  withdrawn  by  the  initiative-and-referendum  amend- 
ment of  1908  was  not  an  issue,  and  consequently  could  not  have 
been  decided. 

Held,  by   ELDER,   J.,   in   a   separate   opinion,   and   by   DAVID  *E. 
BLAIR  and  HIGBEE,  J  J.,  in  separate  dissenting  opinions,  that 
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it  was  squarely  decided  in  the  Halliburton  case  that  the  power 
to  redistrict  the  State  into  senatorial  districts  was  and  is, 
by  Section  7  of  Article  IV  of  the  Constitution,  specifically  and 
exclusively  delegated  in  the  first  instance  to  the  General  As- 
sembly, and,  in  the  event  of  its  failure  to  perform  the  duty, 
to  the  Governor,  Secretary  of  State  and  Attorney-General,  and 
that  this  power  being  still  specifically  so  delegated  was  not 
withdrawn  by  the  initiative-and-referendum  amendment  of  1908, 
nor  its  exercise  changed,  modified  or  affected  by  the  adoption 
of  said  amendment,  and  that  it  could  not  thereafter  be  exercised 
by  any  authority  other  than  those  to  whom  it  had  thus  been 
delegated  by  said  Section  ^. 
Held,  by  JAMES  T.  BLAIR,  C.  J.,  in  response,  that  the  language  of 
a  former  decision  is  to  be  construed  with  reference  to  the 
circumstances  of  the  particular  case  and  the  question  actually 
under  consideration  and  decided;  that  the  language,  argruments 
and  illustrations  used  by  a  judge  in  his  opinion  are  to  be  in- 
terpreted in  the  light  of  the  facts  and  issues  held  in  judgment 
in  the  concrete  case,  and  that  general  language  cahnot  be  me- 
chanically or  automatically  applied  to  different  issues  and  dif- 
ferent facts  in  another  case;  that  the  question  whether  the 
conditional  grant  of  legislative  power  to  the  Governor,  Sec- 
retary of  State  and  Attorney-General  to  divide  the  State  into 
senatorial  districts  was  withdrawn  by  the  initiative-and-ref- 
erendum amendment  was  not  an  issue  in  the  Halliburton  case, 
as  is  shown  by  the  clear  statement  in  the  opinion  therein  of 
the  two  questions  up  for  decision;  that  the  real  question  de- 
cided by  that  case  was  that  the  amendment  gave  the  people 
no  power  by  initiative  petition  to  propose  a  constitutional 
amendment  which  the  Legislature  could  not  have  proposed; 
rnd  that  the  decision  of  this  question  was  in  no  wise  affected  by 
the  question  whether  the  power  of  the  three  executive  officers 
remained  or  had  been  abrogated.  State  ex  rel.  Lashly  v.  Becker, 
560. 

STATUTES  AND  STATUTORY  CONSTRUCTION. 

Formation  of  Senatorial  District:  Act  of  1901:  Invalidity.  If  it  be  con- 
ceded that  the  Act  of  1901  by  which  the  Governor,  Secretary  of 
State  and  Attorney-General  divided  the  State  into  senatorial  dis- 
tricts was  invalid,  that  concession  does  not  avail  a  respondent  who 
does  not  attack  the  validity  of  the  Act  of  1891,  by  which  the  same 
counties  were  placed  in  the  senatorial  district  in  which  relator  re- 
sides as  were  placed  therein  by  the  said  act  of  1901  and  have  ever 
since  constituted  said  district;  for  if  it  be  conceded  that  the  division 
made  by  the  three  executive  officers  in  1901  was  invalid,  respondent 
would  be  relegated  to  the  division  made  in  1891,  which  is  not 
questioned.     State  ex  rel.  Lashly  v.  Becker,  560' 

STATUTES  CITED  AND  CONSTRUED. 

Revised  Statutes  1919. 
Section        2,  see  page  168.  Section  1179,  see  page  192. 

312,  see  page  301.  1226,  see  page  175. 

321,  see  page  167.  1459    gee  page  176. 

325,  see  pages  168,  169.  j^go,  see  page  177. 

555,  see  page  415.  g  ^   ° 

616,  see  page  176.  tUl*  ^^^  P^^^  ^^^• 

849;  see  pale  289.  ^286,  see  page  241. 

895,  see  page  291.  3307,  see  page  236. 

897,  see  page  291.  3692,  see  page  229. 
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Section  3908,  see  page  229.      Section  5403,  see  pages  158,  161,  162. 
3996,  see  page  245.  5410,  see  page  431. 

4025,  tee  page  229.  5929,  see  page  282. 

4025,  par.  4,  see  page  237.  12721,  see  page  258. 

4036,  see  page  281.  12855,  see  page  148. 

4079,  see  page  229.  chap.  3,  see  page  176. 

4106,  see  page  224.  chap.  48,  see  page  282. 

5246,  see  page  160.  chap.  119,  art.  20,  see  pages 
5247,  see  page  160.  70,  71,  72. 

Revised  Statutes  1909. 

• 

Section      351,  see  pages  165,  167.  Section     6354,  see  page  293. 

357,  see  page  168.  10033,  see  page  28y. 

644,  see  page  660.  10079,  see  page  291. 

1831,  see  page  355.  10081,  see  page  291. 
4903,  see  page  229. 

Revised  Statutes  1899. 

Section  4652,  see  page  431. 

•    Laws  1921. 

p.  226,  see  page  305. 

Laws  1917. 

p.  539,  see  page  71. 

Laws  1913. 

p.  90,  see  page  167. 

p.  232,  sec  pages  51,  54,  122,  131. 

p.  237,  see  pages  51,  54. 

p.  254,  see  page  129. 

pp.  233-267,  see  page  122. 

sec.   Ill,  see  page   398. 

Laws  1907. 

p.  452,  see  page  601,  622. 

STREET,  RIGHT  OF  AUTOMOBILE  TO,    See  Negligence,  34  to  39. 
TAXES  AND  TAXATION. 

1.  Secured  Debts:  Property:  Valuation.  The  Secured  Debts  Tax 
Act  of  1917,  Laws  1917,  page  539,  by  its  own  words  and  in  many 
phrases,  classifies  the  securities  by  it  defined  for  purposes  of  taxa- 
tion, as  property,  and  creates  of  them  "a  separate  and  distinct  class 
of  property  for  purposes  of  taxation;"  and  it  ignores  actual  value 
altogether,  and  upon  a  basis  of  face  value  fixes  a  tax  out  of  all 
proportion  to  the  taxes  levied  and  collected  upon  other  property, 
both  personal  and  real.  It  is,  therefore,  invalid,  and  violative  of 
that  clause  of  the  Constitution  which  declares  that  "all  property 
subject  to  taxation  shall  be  taxed  in  proportion  to  its  value." 
State  ex  rel.  Tompkins  v.  Shipman,  65. 
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2.  :  :  Classes:  Unifonnity.  That  clause  of  the  Consti- 
tution which  requires  uniformity  of  taxation  "upon  the  same  class 
of  subjects"  (Sec.  3,  Art.  10)  is  no  authority  for  a  subdivision  of 
property  into  different  classes  and  for  the  fixing  of  diflFerent  rates 
of  taxes  on  the  different  classes.  That  section  deals  with  subjects 
of  taxation,  and  not  any  particular  subject;  its  purpose  was  to 
secure  uniformity  of  taxation,  whatever  be  the  subject  of  taxation. 
The  Constitution  creates  only  two  classes  of  property,  namely, 
property  that  is  taxable  and  property  that  is  exempt  from  taxa- 
tion, and  as  to  taxable  property  it  says  that  "all  property  subject 
to  taxation  shall  be  taxed  in  proportion  to  its  value,"  and  thereby 
it  puts  all  taxable  property  into  a  single  class  and  completes  the 
rule  for  uniformity.     lb. 

3.   :   Separate   Classification:    Act   of    1917:    Uniformity.     The 

Constituticy?  places  all  taxable  property  in  one  class,  and  re- 
quires that  the  tax  thereon  shall  be  uniform  in  proportion  to  value; 
and  the  Secured  Debts  Tax  Act  of  1917  is  therefore  invalid,  because 
it  segregates  secured  debts  from  unsecured  debts  and  from  all  other 
property,  and  fixes  a  different  rate  of  taxation  upon  such  property 
"  from  that  fixed  upon  other  property,  and  that  rate  is  not  uniform 
even  as  to  all  secured  debts.     lb. 

4.  — :  — :  According  to  Value.  The  constitutional  require- 
ment that  "all  property  subject  to  taxation  shall  be  taxed  in  pro- 
portion to  its  value"  is  mandatory  on  the  Legislature,  imposes 
a  rule  for  its  assessment  which  cannot  be  varied,  forbids  the  levy 
of  specific  taxes,  and  prohibits  a  subdivision  of  properties  into 
different  classes  and  their  taxation  at  different  rates.  The  Legis- 
lature cannot  divide  property  into  different  classes  for  the  purposes 
of  taxation.     lb.  > 

5.   :  Ignoring  Road  and  Bridge  Tax.    The  Secured  Debts  Tax 

Act  of  1917  ignores  Section  22  of  Article  X  of  the  Constitution, 
which  provides  that  the  township  board  of  trustees  in  counties 
having  township  organization  and  the  county  court  in  all  other 
counties  may  levy  a  tax  on  all  property  for  road  and  bridge  pur- 
poses, up  to  twenty-five  cents  on  the  hundred  dollars  valuation, 
in  that  the  act  allows  the  township  board  to  levy  no  tax  at  all, 
and  limits  the  counties  to  a  tax  of  ten  cents  on  the  hundred  dollars 
for  all  purposes  in  a  period  of  two  years,  and  thereby  ruthlessly 
wipes  out  the  constitutional  right  of  the  counties  and  townships 
to  levy  taxes  on  secured  debts  for  road  and  bridge  purposes.    lb. 

6.  ;  Valuation  by  the  Legislature.  In  Missouri  the  Legislature 
is  without  power  to  assess  property.  The  Secured  Debts  Tax  Act 
of  1917  provides  for  a  property  tax  without  having  an  assessment 
or  determination  of  value;  but  if  it  could  be  construed  to  have 
fixed  the  value  of  securities  at  their  face  value,  it  would  still  be 
void  because  the  Legislature  has  no  power  to  assess  and  fix  the 
value  of  individual  properties  for  purposes  of  taxation,  that  power 
being  committed  by  the  Constitution  to  assessment  officers.     lb. 

7.  Classification  of  Real  Estate:  In  St.  Louis.  The  State  Board  of 
Equalization  acts  within  its  constitutional  authority  when  it  classifies 
real  estate  in  the  City  of  St.  Louis  in  the  same  manner  it  classified 
real  estate  in  the  counties  of  the  State.  State  ex  rel.  Plummer  v. 
Gardner,  143. 
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8.  Classification  of  Real  Estate:  In  St.  Louis:  As  Town  Lots.  The  stat- 
ute (Sec.  12855,  R.  S.  1919)  directs  the  State  Board  of  Equalization  to 
"classify  all  real  estate  situate  in  cities,  towns  and  villages  as  town  lots, 
and  all  other  real  estate  as  farming  lands."  Held,  that  the  owner  of  a 
lot  in  St.  Louis  cannot  complain  of  an  action  of  the  board  increasing 
the  valuation  of  lands  in  St.  Louis  ten  per  cent  and  town  lots 
six  per  cent,  since  the  board  had  the  imquestionable  statutory 
right  to  add  to  the  valuation  of  town  lots,  and  if  her  contention 
that  there  was  no  such  thing  as  lands  within  the  city  other  than 
town  lots  were  sustained  she  would  not  suffer,  the  increase  on  the 
valuation  of  her  lot  being  less  than  that  placed  on  other  property 
classed  as  lands.     State  ex  rel.  Plummer  v.  Gardner,  143. 

TORTS— INTERFERENCE   WITH    LAWFUL   BUSINESS.     See 
Actions,  4  to  9. 

TRIALS. 

1.  Negligence:  Res  Ipsa  Loquitur:  Unexplained  Injury  to  Passenger. 

The  rule  of  res  ipsa  loquitur  applies  if  the  injury  to  a  passenger 
is  shown  to  have  been  produced  by  the  breaking  down,  or  the  fail- 
ure to  operate,  of  the  carrier's  interurban  car  or  any  appliance 
thereof.  If  the  car  is  shown  to  be  under  the  control  of  the  carrier 
or  his  servants,  and  the  accident  is  such  that  under  the  ordinary 
course  of  things  does  not  happen  if  those  who  have  the  manage- 
ment use  proper  care,  it  affords  reasonable  evidence,  in  the  absence 
of  explanation  by  the  carrier,  that  the  accident  arose  from  want 
of  proper  care  on  his  part,  and  the  rule  applies.  Anderson  v.  K. 
C.  Rys.  Co.,  1. 

2.  — — :  — — : :  Slanuning  of  Door:  Automatic  Hinge:  Fail- 
ure to  Operate.  There  was  a  vestibule  in  the  center  of  an  interur- 
ban car,  with  swinging  doors  communicating  with  back  and  for- 
ward compartments,  the  floors  of  which  were  about  eight  inches 
above  the  floor  of  the  vestibule;  a  single  swinging  door,  standing 
immediately  to  the  rear  of  the  aisle  betw^een  the  seats  of  the  for- 
ward compartment,  was  hinged  on  the  west  side  of  the  aisle  and 
separated  the  compartment  from  the  vestibule  platform;  the  car 
was  operated  \Vith  the  door  open,  which  was  fastened  back  and 
inward  at  right  angles  to  the  door  jamb  by  means  of  springs  at- 
tached to  the  bottom  of  the  door  with- a  holder  attached  to  the  car 
to  which  the  springs  were  fitted,  and  the  catch  operated  auto- 
matically; the  car.  had  stopped,  and  plaintiff's  wife,  a  passenger, 
fifty-eight  years  of  age,  with  a*  suitcase  in  her  hand,  intending  to 
alight  on  the  west  side  of  the  car,  left  the  forward  compartment, 
preceded  by  fifteen. other  persons  and  followed  by  three;  when  she 
reached  the  door  and  was  about  to  step  down  to  the  vestibule 
platform,  she  placed  her  left  hand  up  against  the  door  jamb,  and 
just  behind  the  rear  of  the  door,  in  order  to  steady  herself,  and  im- 
mediately the  door  closed,  crushing  her  finger.  The  conductor 
testified  that  he  examined  the  catch  after  the  accident  and  found  it 
in  good  condition,  and  that  testimony  was  not  denied.  Held,  that 
it  was  the  duty  of  defendants  to  keep  the  automatic  springs  or  catch 
in  good  condition;  and  an  inference  of  negligence  on  defendant's 
part  was  raised  by  the  closing  of  the  door,  and  the  burden  was  on 
them  to  explain  the  occurrence  and  to  show  that  they  were  not 
guilty  of  negligence,  and  the  rule  of  res  ipsa  loquitur  applies  to 
the  case.  Held,  also,  that  the  court  could  not  declare,  as  a  mat- 
ter of  law,  that  the  conductor's  testimony  overcame  the  inference 
that  the  defendant  was  negligent.    lb. 
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3.  : : :  Undisputed  Testimony:  Question  for  Jury. 

Where  the  door  to  the  vestibule  of  an  interurban  car  was  equipped 
with  an  automatic  device  to  keep  it  open,  and  when  a  passenger 
undertook  to  alight  from  the  car  the  door  closed,  without  any  neg- 
ligence or  interference  on  her  part,  and  crushed  her  finger  in 
consequence  of  which  the  rule  of  res  ipsa  loquitur  applies  and  the 
burden  is  on  the  carrier  to  explain  the  closing  of  the  door,  the 
court  cannot  declare  that  the  undisputed  testimony  of  the  conduc- 
tor to  the  effect  that  after  the  accident  he  examined  the  automatic 
device  and  found  it  in  good  condition  overcame  the  inference  of 
defendant's-  negligence,  but  the  credibility  of  his  testimony  is  to 
be  determined  by  the  jury.     lb. 

4.  Change  of  Testimony  on  Second  Trial.  A  plaintiff  who  on  a  former 
trial  was  induced  by  the  skillful  cross-examination  of  defendant's 
attorney  to  make  statements  contrary  to  the  facts  should  not  be 
nonsuited  for  telling  the  truth  about  the  matter  at  the  second  trial. 
Where  the  usual  duties  of  plaintiff  were  to  walk  the  track,  but  when 
not  so  engaged  he  assisted  the  section  men  in  repairing  the  track, 
and  he  was  injured  while  on  a  hand-car,  going  with  a  section  crew 
to  work  upon  the  track,  he  ought  not  to  be  nonsuited  because  on 
the  former  trial  he  testified  in  answer  to  leading  questions  by  de- 
fendant's counsel  that  he  was  a  track-walker,  especially  where  be 
also  testified  on  direct  examination,  that  it  was  a  part  of  his  duty 
to  be  on  the  hand-car  at  the  time  he  was  injured,  although  the 
Court  of  Appeals,  on  appeal,  held  that  the  evidence  showed  he  was 
a  track-walker,  and  being  such  he  could  not  recover  because  it  was 
his  duty  to  look  out  for  the  train  which  struck  the  hand-car.  Rigley 
V.  Pryor,  10. 

6.  Certiorari:  Return  in  Two  Days.  Certiorari  is  a  remedial  writ,  and 
at  the  instance  of  a  private  party  may  issue  only  at  the  sound  dis- 
cretion of  the  court,  but  when  issued  the  court  may  fix  such  date 
for  answer  and  return  as  it  deems  proper,  and  there  may  be  cir- 
cumstances requiring  an  irnmediate  return.  But  a  writ  directed  to 
the  State  Board  of  Equalization  commanding  it  to  certify  up  its 
records  altering  the  valuation  of  real  estate  in  the  City  of  St. 
Louis  for  a  certain  year,  within  two  days,  designates  an  unrea- 
sonably short  time;  but  where  the  return  is  made  and  the  board 
suffered  no  injury  on  account  of  the  shortness  of  the  time,  its 
motion  that  the  writ  be  quashed  on  the  ground  that  the  court  was 
without  authority  to  require  so  quick  a  return  and  abused  its 
process  should  be  overruled.    State  ex  rel.  Plummer  v.  Gardner,  143. 

6.  Res  Adjudicata:  Sufficient  Petition:  Arbitration.  A  former  ruling 
that  allegations  in  a  petition  in  the  nature  of  a  bill  in  equity  were 
sufficient  to  question  the  correctness  of  the  arbitrator's  award,  is 
not  determinative  of  the  issues  whether  the  trial  court  subsequently 
erred  in  striking  from  the  files  a  motion  filed  by  plaintiff  to  con- 
firm the  arbitrator's  award,  or  whether  it  erred  in  overruling  de- 
fendants' motion  to  stay  proceedings  or  their  motion  subsequently 
filed  to  vacate  said  award.  Mo.  Bridge  &  Iron  Co.  v.  Pac.  Lime  & 
Gypsum  Co.,  170. 

7.  Pendency  of  Another  Action:  Demurrer:  Arbitration:  Motion  to 
Vacate  Award:  Motion  to  Strike  from  Files.  The  pendency  of  an- 
other action  between  the  same  parties  and  involving  the  same  issue 
is  not  sufficient  to  sustain  a  ruling  striking  out  a  motion  to  vacate 
the  award  of  the  arbitrator,  unless  the  pendency  of  such  other 
action  is  made  manifest  by  the  face  of  the  motion.     A  demurrer 
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strikes  only  at  the  face  of  a  pleading  the  sufficiency  of  which  it 
assails;  and  if  the  motion  to  vacate  the  award  of  an  arbitrator 
makes  no  reference  to  the  pendency  of  another  suit,  a  motion  to 
strike  it  out  on  that  account  is  futile  as  a  demurrer  and  cannot 
be  sustained.  Mo.  Bridge  &  Iron  Co.  v.  Pac.  Lime  &  Gypsum  Co., 
170. 

8.  Directions  of  Appellate  Court.  Where  the  Supreme  Court  re- 
mands a  cause  with  express  directions  to  the  trial  court  to  proceed 
with  -a  new  trial  on  the  question  of  an  accounting  between  the 
parties,  that  direction  becomes  the  law  of  the  case,  and  it  is  the 
duty  of  the  trial  court  to  take  the  accounting,  and  not  to  adjudge 
that  an  amended  petition,  which  states  no  new  or  different  cause  of 
action,  is  barred  by  limitations.     Maston  v.  Catterlin,  185. 

9.  Defendant  as  Witness:  Cross-Examination.  The  attorney  for  the 
State,  in  the  cross-examination  of  defendant,  has  the  right  to  go 
into  questions  covered  by  his  direct  examination.    State  v.  Ellis,  219. 

10.  Argument  to  Jury:  Preservation  for  Review.  To  attach  to  the  mo- 
tion for  a  new  trial  excerpts  from  the  argument  to  the  jury  made 
by  the  attorney  for  the  State,  no  part  of  which  is  incorporated  in 
the  bill  of  exceptions,  is  not  sufficient  to  preserve  them  for  review 
on  appeal.  Nor  is  there  any  basis  to  complain  of  such  argument 
on  appeal  if  no  exceptions  to  them  were  saved  in  the  trial  court.    lb. 

11.  Withdrawal  of  Jury:  No  Exception.  A  complaint  on  appeal  cannot 
be  based  on  the  refusal  of  the  trial  court  to  withdraw  the  jury 
pending  a  decision  upon  the  competency  of  certain  testimony,  if 
there  was  no  ruling  on  the  request  and  no  exception  was  saved 
by  appellant.    lb. 

12.  Demurrer  in  Criminal  Case.  A  defendant  in  a  felony  case  who 
introduces  testimony  in  his  own  behalf  is  in  no  proper  position  to 
challenge  the  overruling  of  his  demurrer  offered  at  the  close  of 
the  State's  case;  but  if  in  his  motion  for  a  new  trial  he  challenges 
the  sufficiency  of  the  evidence  on  the  whole  record  to  sustain  a 
conviction,  that  question  is  presented  for  review  on  appeal.     lb. 

13.  Continuance:  Presumption.  In  the  absence  of  a  showing  to  the 
contrary,  the  presumption  obtains  that  the  trial  court,  in  denying 
defendant's  application  for  a  continuance,  properly  exercised  its 
statutory  discretion;  and  where  the  transcript  shows  only  a  record 
entry  of  an  application  and  the  overruling  of  the  same,  the  assign- 
ment that  the  court  erred  in  refusing  to  grant  a  continuance  is  not 
for  consideration.    State  v.  Henson,  238. 

14.  Refreshing  Witness's  Memory:  Withdrawal  and  Private  Interview. 
The  practice  of  permitting  the  prosecuting  attorney  to  withdraw 
a  witness,  who  had  testified  before  the  grand  jury  and  manifested 
a  hazy  memory  when  examined  at  the  trial,  in  order  that  he  might 
refresh  her  memory  as  to  her  former  testimony,  is  not  to  be  com- 
mended; but  where  the  only  complaint  is  as  to  the  manner  pursued, 
and  there  is  nothing  to  show  that  the  defendant  was  thereby  in 
any  wise  deprived  of  a  fair  trial,  the  irregular  procedure  will  not  be 
held  to  be  prejudicial  error.    lb. 

15.  Surprise:  At  Own  Witness's  Testimony.  A  surprise  at  the  dam- 
aging testimony  of  defendant's  own  witness  will  not  authorize  a 
new  trial  except  upon  a  showing  that  the  defendant  could  not  have 
known  what  the  testimony  would  be,  and  it  is  incumbent  upon  de- 
fendant to  show  that  he  did  not  have  opportunity  to  obtain  such 
knowledge.     lb. 
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16.  : :  Brought  Out  by  Defendant:  Objection:  Continuance. 

Defendant  is  precluded  from  urging  on  appeal  that  he  was  entitled 
to  a  continuance  or  a  new  trial  because  of  his  surprise  at  the 
damaging  testimony  of  his  own  witness,  if  such  testimony  was 
brought  out  by  his  direct  examination  of  the  witness,  and  on  cross- 
examination  by  the  State  no  objection  was  interposed.  Objection 
must  be  made  and  continuance  asked  at  the  time;  the  objection 
cannot  be  made  for  the  first  time  in  the  motion  for  a  new  trial. 
The  rule  as  to  surprise  is  the  same  in  criminal  as  in  civil  cases.    lb. 

17.  Demurrer  to  Evidence:  Substantial  Testimony:  Arson.  Where  the 
indictment  sufficiently  charges  the  offense  and  there  is  substantial 
testimony  to  sustain  it,  a  demurrer  to  the  evidence  should  be  over- 
ruled. Proof  that  a  schoolhouse  was  burned,  that  defendant  had 
threatened  to  burn  it,  that  he  was  at  the  school-house  only  a  half 
hour  before  it  was  seen  to  be  burning,  that  he  returned  home 
three  or  four  miles  distant  shortly  afterwards  and  told  his  daughter- 
in-law  that  he  had  burned  it  and  that  he  would  kill  her  if  she  ever 
told  that  he  had  burned  it  or  ever  threatened  to  burn  it,  is  suffi- 
cient to  support  a  verdict  of  guilty.     lb. 

18.  Remarks  of  Court:  Protection  of  Wife  and  Child.  Where  the 
statements  of  deceased  concerning  defendant's  child  were  incom- 
petent, because  not  communicated  to  defendant,  and  defendant's 
counsel  urged  their  competency  "on  the  theory  that  a  man  has  the 
same^  right  to  protect  his  wife  and  child  that  he  has  himself," 
a  remark  by  the  court  that  "such  may  be  true,  but  the  defendant 
has  been  on  the  stand  and  doesn't  show  in  his  testimony  that  it 
was  in  the  protection  of  his  wife  and  child  that  the  shot  was  fired," 
was  not  prejudicial,  the  defendant  having  testified  that  as  deceased 
approached  him  he  thought  she  had  a  gun  or  something  in  her  hand 
and  he  thereupon  shot  her,  his  wife  and  child  not  being  present. 
State  V.  Allen,  268. 

19.  Public    Service    Commission:    Hearing    Before    General    Counsel. 

An  assignment  that  the  Public  Service  Commission  erred  in  ap- 
pointing its  general  counsel  as  special  examiner  to  conduct  the 
hearing  of  a  complaint  pending  before  it,  for  the  reason  that  said 
appointment  was  unauthorized  by  law,  will  be  overruled,  without 
determining  the  legality  of  the  appointment,  "where  it  is  apparent 
that  appellant  has  not  been  injured  thereby.  State  ex  rel.  Railroad 
V.  Pub.  Serv.  Comm.,  389. 

TRUSTS  AND  TRUSTEES. 

1.  Voluntary  Deed:   Revocation:   Unexpressed   Power:   Presumption. 

It  is  not  the  law  of  this  State  that  the  pmission  from  a  volun- 
tary deed  of  settlement  of  the  grantor's  power  to  revoke  it  is 
presumed  to  have  been  done  by  mistake  or  that  it  was  improvi- 
dently  executed,  or  that  such  omission  is  prima-facie  evidence  of 
such  mistake  or  improvidence.  Nor  would  authorities  from  other 
jurisdictions  so  holding  be  applicable  to  this  case,  because  the 
judgment  in  the  former  suit  to  cancel  the  deed  adjudicated  such 
facts  against  the  grantor.     Melvin  v.  Hoffman,  464. 

2.   :  :  :  Binding  Effect.     At  law  a  voluntary  deed 

or  executed  trUst  in  favor  of  third  parties  is  not  revocable  by  the 
grantor,  unless  such  power  of  revocation  is  expressed  in  the  deed, 
but  is  valid  and  binding  as  if  made  for  a  full  consideration.    lb. 
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3.  Voluntary  Deed:  Revocation:  Authorizing  Trustee  to  Convey  to 
Beneficiaries:  Executed  Trust.  A  voluntary  deed  of  settlement  con- 
veying land  in  fee  simple  to  a  trustee  for  the  use  of  the  grantor  during 
his  life  and  after  his  death  for  the  use  of  his  widow  and  children  during 
her  widowhood  and  the  minority  of  the  children,  and  authorizing 
the  trustee,  upon  the  death  of  the  widow  and  her  children  reach- 
ing twenty-one  years  of  age,  to  convey  the  property  to  the  grant- 
or's sisters,  the  grantor  being  required  to  do  nothing  further  in 
order  to  effect  a  complete  disposition  of  the  property  as  contem- 
plated by  the  deed,  is  an  executed  trust,  and  not  an  executory  one, 
and  is  not  revocable  simply  because  it  authorizes  the  trustee  to 
convey  to  the  sisters  and  does  not  Expressly  declare  it  shall  go 
to  them  without  such  conveyance.    Melvin  v.  Hoffman,  464. 

4.  :  Testamentary.  A  voluntary  deed  of  settlement,  conveying 
the  absolute  title  to  a  trustee,  by  the  usual  words  of  conveyance  of 
present  import,  in  trust  for  the  benefit  of  the  grantor  during  his 
life  and  of  others  after  his  death,  vesting  a  present  title  and 
interest  in  the  trustee  and  the  beneficiaries,  and  leaving  no  title 
in  the  grantor  whatever  except  the  right  to  support,  is  not  tes- 
tamentary in  character,  nor  does  it  have  any  earmarks  of  a  tes- 
tamentary disposition  of  the  property.    lb. 

5.   :  Perpetuity:  Remainders*     The  rule  against  perpetuities  is 

that  the  legal  or  equitable  fee  must  vest  within  the  life  or  lives  of 
persons  in  being  and  twenty-one  years  and  the  period  of  gestation 
thereafter  from  the  date  the  instrument  takes  effect;  it  does  not 
apply  to  vested  remainders,  nor  to  contingent  remainders  which 
vest  within  that  time.     lb. 

6.  : :  Vested  Remainders:  Life  Estate  to  Grantor :J£state 

to  Wife  During  Widowhood  and  Unborn  Children  During  Minority: 
Remainder  to  Sisters.  An  instrument  which  vested  the  complete 
legal  title  in  a  trustee  immediately  upon  its  delivery,  to  be  held 
by  him  for  the  benefit  of  the  unmarried  grantor  during  his  life, 
and  upon  his  death  for  the  benefit  of  his  possible  wife  during  her 
widowhood  and  his  unborn  children  during  their  minority,  and  re- 
quiring the  trustee  upon  the  wife's  death  or  remarriage  and  the 
children  reaching  their  majorities  to  convey  the  property  to  grant- 
or's two  sisters,  created  vested  estates  within  the  rule  of  per- 
petuities. 

a.  The  interests  of  the  grantor's  possible  wife  and  children 
were  contingent  upon  their  being  in  existence  at  the  time  of  the 
grantor's  death,  but  if  then  in  being  their  estates  took  effect  and 
vested  at  that  time. 

b.  In  so  far  as  the  sisters'  remainder  was  limited  to  take  effect 
upon  the  death  of  the  grantor  and  of  the  widow,  it  was  a  vested 
remainder,  because  their  deaths  are  sure  to  occur  and  the  sisters 
were  living  when  the  deed  was  made. 

c.  In  so  far  as  the  sisters'  remainder  was  limited  to  vest  when 
the  children,  if  any,  reached  their  majority,  if  the  immediate  clause  in 
which  it  is  stated  that  the  trustee  shall  then  convey  to  them  is 
alone  considered,  it  would  be  contingent,  because  the  event  (that 
of  the  children,  if  any,  ever  reaching  majority)  would  be  uncertain, 
but  even  in  that  case  the  title  would  vest  in  the  sisters  within 
twenty-one  years  and  the  period  of  gestation  after  the  grantor's 
life  had  expired. 

d.  If  the  remainder  to  the  sisters  be  contingent  upon  his  chil- 
dren, if  any,  reaching  the  age  of  twenty-one  years,  then  if  he  has 
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children  and  they  all  die  before  reaching  that  age,  their  said  re- 
mainder would  fail  and  the.  fee  would  revert  to  the  grantor  and 
his  heirs,  because  not  disposed  of  by  the  deed. 

e.  But  is  is  clear  when  the  other  clauses  of  the  deed  are  con- 
sidered in  connection  with  the  one  creating  a  remainder  in  the 
sisters,  that  it  was  its  intention  to  dispose  of  the  whole  fee  simple 
title,  so  that  it  would  vest  in  th£  beneficiaries  within  a  life  in 
being  and  twenty-one  years  and  the  period  of  gestation  thereafter, 
and  it  is  therefore  held  that  the  title  will  vest  in  the  sisters  with- 
in that  time,  for  it-  in  efiEect  requires  the  property  to  be  conveyed 
to  them  upon  the  children,  reaching  their  majority,  or  upon  their 
death  before  majority.     lb. 


7.   :  :  Withholding  Income.     A  voluntary  deed  -of  trust 

by  which  the  trustee  is  required  to  collect  the  income  and  out  of 
the  moneys  so  received  to  pay  the  taxes  and  to  pay  the  grantor 
"a  sufficient  sum  of  money,  monthly  or  otherwise,  as  he  may  deem 
convenient  and  expedient,  lor  the  support  and  maintenance  of 
himself  and  any  family  he  may  have,  provided  such  payments  shall 
never  be  in  such  an  amount  as  not  to  leave  funds  to  pay  all  taxes 
and  to  at  all  times  leave  the  real  estate  or  its  proceeds  intact  and 
fully  protected  and  preserved  for  the  benefit  of  the  remaindermen 
hereinafter  mentioned"  and  making  it  "entirely  discretionary"  with 
the  said  trustee  to  pay  over  to  said  grantor  "the  sums  of  money 
as  hereinbefore   directed,"  and  declaring  that   upon   the   death   of 

^  the  grantor  "the  trust  shall  continue  for  the  use  and  benefit  of 
the  family  of  the  grantor,  if  he  leave  any,  during  the  widowhood 
of  his  wife,  if  he  leave  any,  and  the  minority  of  any  child  or  chil- 
dren, if  he  leave  any,"  and  upon  the  death  of  the  grantor  "leaving 
no  wife  or  child  or  children,  or  upon  the  death  or  marriage  of  his 
widow,  if  he  leave  any,  and  upon  the  majority  of  his  child  or  chil- 
dren, if  he  leave  any"  then  the  said  trustee  "shall  convey  and 
transfer"  the  property  to  the  grantor's  sisters,  did  authorize  the 
trustee  to  withhold  the  income  from  the  grantor,  but  did  not  au- 
thorize or  permit  him  to  accumulate  and  withhold  the  income  from 
the  grantor's  widow  and  children  until  her  death,  but  expressly 
limited  the  trust,  upon  the  grantor's  death,  to  "continue  for  the 
use  and  benefit  of  the  family  of  the  grantor,  if  he  leave  any,  during 
the  widowHood  of  his  wife,  if  he  leave  any,  and  the  minority  of  any 
child  or  children,  if  he  leave  any,"  thereby  giving  to  them  the 
use  and  benefit  of  the  trust  property  without  restriction  or  reserva- 
tion, and  hence  the  trustee  is  not  invested  with  a  power  of  ac- 
cumumlation  which  contravenes  the  rule  against  perpetuities.    lb. 

8.   :  ' :   Sale  and   Reinvestment.     The  power  given   to  a 

trustee  to  sell  and  reinvest,  instead  of  impeding,  facilitates  the 
transfer  of  property,  and  conserves  the  very  purpose  the  rule 
against  perpetuities  seeks  to  promote.  Any  change  or  substitu- 
tion of  property  by  the  trustee,  authorized  to  sell  it  and  to  reinvest 
the  proceeds  for  like  uses  and  trusts,  in  no  way  alters  the  char- 
acter of  the  trust  property,  or  violates  the  rule.     lb. 

UNDUE  INFLUENCE.    See  Conveyances,  3  to  5. 

VETO  POWER  OF  GOVERNOR.    See  Constitutional  Law,  18. 
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VERDICT. 

1.    Excessive:  $12,500:  Compelled  Remittitur.    The  plaintiff,  fifty-three 
years  of  age,  traveling  with  a  section  crew  on  a  hand-car,  when 
it  was  struck  by  defendant's  train  was  thrown  down  an  embank- 
ment and  lodged  against  a  tree;  the  physician  who  examined  him 
found  a  hernia  in  the  region  of  the  stomach  and  also  an  inguinal 
hernia  and  a  lump  on  the  right  side  of  the  spine  near  the  kidney; 
there  was  blood  in  his  urine,  and  he  was  treated  for  several  months; 
at  the  time  of  the  trial,  five  years  later,  he  was  nearly  cured,  and 
no  visible  evidence  of  the  inguinal  hernia,  but  some  difference  of 
"impulse"  was  observed  on  the  right  side;  owing  to  disuse  of  the 
muscles  on  the  left  side  they  had  become  somewhat  atrophied  and 
weak,  and  there  was  a  nervous  condition,  made  manifest  by  a  pro- 
fuse unnatural   perspiration;    it   is  difficult  to   believe  the  injuries 
are  permanent,  although  painful;  he  was  not  allowed  to  recover  any- 
thing for  loss  of  earnings,  and  the  pain  and  suffering  he  endured 
and  will  endure  and  the  impairrnent  of  his  earning  power  were  all 
that  the  jury  considered,  except  his  medical  expense  of  $200.     Held, 
that  a  verdict   for   $12,500  was   excessive,   and   a   remittitur  of    five 
thousand  is  required  as  a  condition  of  affirmance. 
Held,  by  WALKER,  J.,  dissenting,  that  the  custom  arbitrarily  exer- 
cised by  appellate  courts  in  reducing  the  amount  of  verdicts  is 
to  be  deprecated,  and  if  a  verdict  is  out  of  all  proportion  as 
a  compensation  for  the  injury  inflicted,  ample  opportunity  is 
afforded   for   an   intelligent   reduction    in   the   trial   court,   and 
if  this  is  not  done  the  appellate  court  should  hesitate  to  in- 
terfere, unless  the  amount  of  the  verdict  is  glaringly  excessive, 
in  which  event  the  judgment  should  be  reversed  and  the  cause 
remanded  for  a  new  trial.     Rigley  v.  Pryor,  10. 


:  Loss  of  Eye:  $5,000.    Plaintiff  was  fifty-three  years  of  age; 

he  testified  that  when  a  passenger  was  thrown  by  the  jerk  of  the 
street  car  against  the  entrance  door,  broken  pieces  of  glass  struck 
him  in  the  face  and  right  eye,  knocking  him  blind  and  producing 
intense  pain;  that  he  was  immediately  treated  by  an  oculist,  but 
the  right  eye,  previously  straight,  since  the  accident  is'  turned  to 
one  side,  producing  a  disfigurement,  and  its  sight  so  destroyed  that 
he  cannot  read  with  it;  that  the  sight  of  the  left  eye  has  rapidly 
failed,  and  both  eyes  are  in  a  state  of  severe  pain,  constantly  in- 
flamed and  feverish,  and  interfering  with  normal  sleep;  numerous 
lay  witnesses  testified  that  his  right  eye,  prior  to  the  accident, 
had  been  straight,  and  others  that  it  was  previously  defective;  his 
expert  oculist  testified  that  the  right  eye  might  have  been  diverted 
from  its  natural  position  by  the  injury;  and  defendant's  expert, 
who  was  the  oculist  first  consulted,  testified  that  when  plaintiff 
came  to  him  he  found  no  particles  of  glass  or  injury  to  the  right 
eye  and  that  it  was  not  then  diverted,  but  this  witness  had  been  the 
regular  physician  for  defendant  and  at  the  time  plaintiff  came  to 
him  was  being  occasionally  consulted  as  an  oculist  by  defendant, 
and  while  treating  plaintiff  communicated  his  condition  to  defend- 
ant, but  did  not  inform  plaintiff  of  such  facts  and  plaintiff  was  not 
aware  of  them.  Held,  that  in  view  of  the  conflicting  testimony,  the 
court  cannot  say  that  the  verdict  for  five  thousand  dollars  was  so 
excessive  as  to  indicate  the  jury  were  not  governed  by  the  weight 
of  the  evidence  as  they  honestly  believed  it  to  be.  Laycock  v. 
United  Rys.  Co.,  344.  • 
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WAIVER. 

1.  Defenses:  Not  Pleaded*  Where  a  defense  might  have  been  pleaded 
but  was  not,  the  defendant  is  concluded  by  the  judgment  as  to  that 
defense  the  same  as  if  it  had  been  pleaded  and  evidence  introduced 
in  its  support.    Marston  v.  Catterlin,  185. 

2.  Negotiable  Note:  Presentment  and  Notice.  If  the  indorser  of  a  note 
knew  that  the  maker,  a  corporation,  could  not  or  would  not  pay 
it  at  maturity  and,  with  such  knowledge  prior  to  the  time  present- 
ment of  the  note  to  the  company  for  payment  and  notice  of  dis- 
honor to  him  were  required,  agreed  to  pay  the  note  or  otherwise 
take  care  of  it,  if  the  payee  would  wait  until  after  the  time  for 
presentment  for  payment  and  notice  for  dishonor  would  necessarily, 
t>ecause  of  his  request,  be  past,  he  should  be  held  to  have  waived 
the  requirement  for  presentment  and  notice.  Orthwein  v.  Nolker, 
284. 

3.  Appeal:  Dismissal:  Refusal  of  Peremptory  Instruction:  Appellant's 
Failure  to  Preserve  Evidence.  At  the  close  of  the  trial  defendant 
asked  a  peremptory  instruction  directing  the  jury  to  return  a  ver- 
dict upholding  the  will  in  contest.  Said  instruction  being  refused, 
the  case  went  to  the  jury  upon  other  instructions  on  the  merits, 
and  tiie  verdict  was  for  defendant,  the  proponent.  Thereupon  plain- 
tiff, the  contestant,  appealed,  and  filed  a  bill  of  exceptions,  but  does 
not  abstract  the  evidence,  but  only  states  that  there  was  evidence 
offered  by  both  sides  tending  to  support  their  respective  conten- 
tions, but  does  reproduce  the  peremptory  instruction  and  the  other 
instructions  asked,  given  and  refused.  In  that  state  of  the  record 
respondent,  under  Rule  11,  files  an  additional  abstract,  in  which 
is  set  forth  in  narrative  form  the  entire  evidence  contained  in  the 
bill  of  exceptions,  and  also  a  motion  to  dismiss  plaintiff's  appeal 
because  of  his  failure  to  abstract  the  evidence  in  compliance  with 
Rule  6.  Held,  that,  had  respondent  stood  upon  her  right,  her 
motion  to  dismiss,  especially  in  view  of  Rule  13,  would  require 
serious  consideration;  but  having  preferred  to  take  advantage  of 
her  right  under  Rule  11  to  prepare,  serve  and  file  an  additional  ab- 
stract supplying'  the  very  omission  complained  of,  she  was  waived 
her  right  to  have  the  appeal  dismissed,  and  the  evidence  so  supplied 
will  be  considered  in  connection  with  the  instructions  and  the  other 
assignments.    Piatt  v.  Piatt,  686. 

WILLS. 

1.  Intention:  Family  Secrets.  If  not  violative  of  some  established  rule 
of  law,  the  intention  of  the  testator  must  be  gathered  from  the 
four  corners  of  the  will,  and  fully  effectuated.  And  in  determining 
whether  the  will  gave  to  testator's  wife  an  absolute  estate  or  a 
life  estate  with  power  of  disposition  for  her  own  support,  with  re- 
mainder over  to  his  children  to  so  much  of  the  estate  as  was  not 
disposed  of  by  her  during  her  lifetime,  the  court  will  enter  the 
family  circle  and  read  the  secrets  of  testator's  heart  as  his  will  dis- 
closes them.    Cook  v.  Higgins,  402. 

2.   :  Absolute  or  Life  Estate:  Power  of  Disposition.     By  his 

will  testator  gave  to  his  wife  all  his  property,  both  real  and  per- 
sonal, "to  have  full  control,  to  sell  and  dispose  of  it  as  she  may 
see  fit,  giving  her  the  right  to  make  deeds  to  all  or  any  of  the  real 
estate  of  which  I  may  be  possessed  at  the  time  of  my  death,  and 
after  my  wife's  death  whatever  may  remam  unexpended  I  desire 
to  be  divided"  among  a  son  and  daughter  and  her  children,  giving 
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to  the  son  one  thousand  dollars  if  that  "amount  of  money  is 
left'*  and  if  "that  much  is  not  left  then  all  money  under  that 
amount  is  to  be  given  to  said  son,"  and  "after  the  above  amount 
is  taken  out  of  the  estate  the  remainder  left  to  be  divided"  equally 
between  his  only  daughter  and  her  nine  children.  Held,  that,  in 
construing  the  will  the  court  will  consider  the  fact  that  testator 
and  his  wife  lived  alone  on  a  farm- of  one  hundred  and  fifty  acres, 
that  his  wife  was  paralyzed  and  unable  to  walk,  that  his  only 
son  was  an  imbecile  and  his  only  daughter  was  married  to  an 
invalid  by  whom  she  had  nine  children,  and  that  mindful  of  the 
unfortunate  physical  condition  of  his  wife  he  undertook  to  pro- 
vide for  her  declining  years,  and  with  these  facts  in  mind  it  is 
ruled  that  he  clearly  intended  that  the  wife  should  have  an  estate 
for  life  in  both  real  and  personal  property,  with  power  to  sell  all 
or  any  part  thereof,  and  with  remainder  over  after  her  death  to 
the  legatees  named.    Cook  v.  Higgins,  402. 

3.  Life  Estate:  Power  of  Disposition:  Gift  or  Devise.  Where  the 
will  gave  to  testator's  wife  all  his  real  and  personal  property,  with 
power  to  control,  sell  and  dispose  of  it  as  che  saw  fit,  "and  after  my 
wife's  death  whatever  may  remain  unexpended"  was  given  to  a 
son  and  a  daughter  and  her  children,  thereby  giving  tv/  the  wife  a 
life  estate,  with  power  to  sell,  and  remainders  over  to  the  chil- 
dren, the  wife  was  not  given  power  to  convey  the  property  as  a 
gift  without  consideration,  but  the  power  of  disposition  invested  in 
her  covered  only  sales  or  transfers  for  her  personal  uses,  com- 
fort and  enjoyment,  and  did  not  include  gifts  by  deed  or  will.     lb. 

4.   :  :  Necessity:  Unexhausted  Personalty.     Where  the 

personal  property  of  the  estate  is  sufficient  to  comfortably  sup- 
port the  widow,  who  by  the  will  is  given  a  life  estate  with  power 
to  dispose  of  the  real  estate,  with  remainder  over,  no  sale  of  real 
estate  is  contemplated  until  the  personalty  is  exhausted,  and  a 
sale  by  her  prior  thereto  cannot  be  sustained.  But  by  this  is 
not  meant  that  the  life  tenant  should  be  in  condition  of  immediate 
want,  but  in  order  to  sustain  a  conveyance  of  the  real  estate  it 
should  appear  that  the  raising  of  additional  mouey  had  become 
reasonably  necessary.  So  that  where  the  will  gave  lo  testator's 
widow  all  his  personal  and  real  property,  with  power  to  sell  and 
dispose  of  the  same  as  she  saw  fit,  and  whatever  remained  at  her 
death  to  his  children,  thereby  giving  to  her  a  life  estate,  with 
power  of  disposition,  with  remainder  over,  a  conveyance  of  the 
home  place  by  the  widow  shortly  before  her  death,  at  a  time  when 
she  had  nearly  six  thousand  dollars  in  bank,  as  a  gift  to  testator's 
nephew,  w^ho  had  bestowed  on  her  no  care  or  attention  involving 
love  and  affection  or  ministrations  which  could  not  be  hired,  can- 
not be  sustained  as  a  proper  execution  of  the  power  to  sell.  [Dis- 
approving the  majority  opinion,  and  adopting  the  views  of  the 
minority  on  the  point,  in  Griffin  v.  Nicholas,  224  Mo.  275.]    lb. 

5.  Conveyance:  Testamentary.  A  voluntary  deed  of  settlement,  con- 
veying the  absolute  title  to  a  trustee,  by  the  usual  words  of  con- 
veyance of  present  import,  in  trust  for  the  benefit  of  the  grantor 
during  his  life  and  of  others  after  his  death,  vesting  a  present  title 
and  interest  in  the  trustee  and  the  beneficiaries,  and  leaving  no  title 
in  the  grantor  whatever  except  the  right  to  support,  is  not  tes- 
tamentary in  character,  nor  does  it  have  any  earmarks  of  a  testa- 
mentary disposition  of  the  property.     Melvin  v.  hofTmdn,  464. 
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6.  Construction:  Doubt  and  Uncertainty:  Omitsdon:  Extrinsic  Evi- 
dence. When  any  doubt  or  uncertainty  arises  as  to  the  testator's 
intention,  extraneous  facts  are  admissible  to  explain  the  language 
used,  regardless  of  the  nature  of  the  ambiguity,  whether  it  be 
patent  or  latent;  in  every  case  the  court  is  entitled  to  be  placed  in 
possessidh  of  all  available  infor.mation  of  the  circumstances  of  the 
estate  and  family  of  the  testator  when  he  made  his  will,  to  the  end 
that  the  court  may  be  in  his  situation  as  nearly  as  may  be,  and 
may  interpret  and  understand  the  will  as  testator  would  were 
he  living.  But  such  extrinsic  evidence  is  admissible  solely  for 
the  purpose  of  ascertaining  the  testator's  intention  from  the  lan- 
guage he  used;  it  cannot  be  heard  to  show  that  he  meant  one 
thing  when  he  said  another,  or  to  show  an  intention  not  expressed 
in  the  will,  nor  to  aid  in  making  a  will  which  he  intended  to  make 
but  did  not  in  fact  make;  it  cannot  be  heard  to  supply  an  omis- 
sion; where  the  testator  in  plain  language  gave  a  specific  legacy 
to  each  of  six  daughters,  extrinsic  evidence  cannot  be  heard  to 
include  a  seventh  daughter  not  named,  for  such  omission  is  not  an 
ambiguity.    McCoy  v.  Bradbury,  650. 

7.  Bequest  to  Six  Daughters:  Failure  to  Mention  Seventh:  Necessarily 
Implied:  Extrinsic  Evidence.  The  testator,  being  the  father  of 
one  son  and  seven  daughters,  gave  his  home  place  of  two  hundred 
and  forty  acres  to  his  wife  for  life  "and  after  my  death  said  land 
to  go  to  my  son  as  hereinafter  provided;"  by  the  third  clause,  he 
gave  six  hundred  dollars  to  each  of  five  daughters  and  seven  hun- 
dred to  another,  naming  them,  but  failed  to  name  plaintiff;  and 
in  the  fourth  clause  he  provided  that  upon  the  death  of  his  wife 
the  son  "is  to  pay  as  an  additional  legacy  to  each  of  my  daughters 
above  named  or  their  heirs  the  sum  of  four  hundred  dollars"  and 
that  "when  he  shall  have  paid  the  several  legacies  herein  charged 
against  the  home  farm  and  after  the  termination  of  my  wife's  death, 
he  is  to  become  the  absolute  owner  of  said  farm,  it  being  the  in- 
tention of  this  will  that  there  shall  be  charged  against  said  real 
estate  the  sum  of  seven  thousand  and  one  hundred  dollars,  which 

*  is  to  be  paid  to  said  daughters  as  hereinbefore  set  out,  one  thou- 
sand dollars  to  each  of  them  except"  the  one  to  whom  seven  hun- 
dred had  been  previously  given  "who  is  to  receive  eleven  hundred 
dollars."  Held,  that  the  will  did  not  by  implication  provide  a  be- 
quest of  one  thousand  dollars  to  the  unnamed  daughter,  the  plain- 
tiflF;  that  it  omitted  to  name  or  make  a  provision  for  her;  that  the 
testimony  of  the  scrivener  that  testator  "wanted  to  make  a  charge 
against  the  land  to  take  care  of  his  daughters"  was  not  compe- 
tent to  supply  the  omission;  that  the  use  of  $7100  in  the  calcula- 
tion instead  of  $6100 — the  aggregate  amount  of  the  bequests — did 
not  create  an  ambiguity,  but  was  a  mere  inaccuracy;  and  that 
testator,  died  intestate  as  to  said  daughter,  and  the  wife  being 
dead,  she  is  entitled  to  a  one-eighth  interest  in  the  land.     lb. 

8.  Gift  by  Implication.  A  bequest  by  implication  will  not  be  inferred 
from  mere  silence,  or  from  extrinsic  facts;  it  must  be  founded  on 
expressions  in  the  will  itself.  From  a  recital  that  it  is  "the  inten- 
tion of  this  will  that  there  shall  be  charged  :»gainst  said  real  estate 
the  sum  of  $7100,  which  is  to  be  paid  to  my  said  daughters  as  herein- 
before set  out,  one  thousand  to  each  of  them  except  Birdie  Leaming 
who  is  to  receive  the  sum  of  eleven  hundred,"  only  six  daughters 
having  previously  been  named,  a  bequest  of  one  thousand  dollars  to 
an  unnamed  daughter  cannot  be  implied,  although  the  specific  be- 
quests aggregate   only  $6100;    to  imply   from  such  recital  an   in- 
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tention  to  bequeath  one  thousand  dollars  to  the  unnamed  daughter 
would  be  pure  conjecture.  A  testamentary  Intention  not  found  in 
the  will  cannot  be  incorporated  therein  by  extrinsic  evidence  'and 
then  an  implication  be  based  on  such  extrinsic  evidence.  McCoy 
V.  Bradbury,  660. 

9.  Contest:  Epilepsy:  Instruction:  Assumption  of  Fa<ft.  The  trial 
court  did  not  err  in  refusing  to  give  an  instruction  asked  by  con- 
testant declaring  that  "it  is  a  matter  of  common  knowledge  that 
epilepsy,  whether  it  be  what  is  known  as  grand  mat  or  peiit  mal,  is  a 
mental  disease,  and  is  in  the  arteries  or  blood  vessels  of  the  brain, 
and  the  questions  to  be  determined  in  this  case  are  whether  the 
mind  of  John  H.  Piatt  was  so  affected  by  this  disease  or  by  Bright's 
disease,  if  you  believe  from  the  testimony  that  he  had  both  or 
either,  as  to  render  him  incapable  mentally  of  making  a  will,"  since 
it  is  assumed,  as  a  foundation  upon  which  to  consider  the  case,  . 
that  said  testator  was  mentally  unsound,  and  there  was  no  evidence 
to  that  effect,  and  it  is  not  a  matter  of  common  knowledge  that  a 
person  who  has  once  had  epilepsy  and  has  recovered  therefrom  con- 
tinues so  mentally  unsound  that  he  is  not  capable  of  making  a  will. 
Piatt  V.  Piatt,  686. 

10.  Instruction:  Interest  of  Proponent  in  Estate:  No  Assignment.  Un- 
less the  refusal  of  the  trial  court  to  give  a  certain  instruction  is 
mentioned  in  the  assignment  of  errors  its  refusal  is  not  for  con- 
sideration. But  it  would  not  be  ruled  that  the  trial  court  erred 
in  refusing  to  instruct  the  jury  that  "if  you  should  find  that  the  in- 
strument offered  as  the  will  of  John  H.  Piatt  is  not  his  will,  his 
widow,  there  being  no  children,  would  be  entitled  to  one-half  his  es- 
tate," even  if  its  refusal  had  been  among  the  assignment  of  errors 
and  could  therefore  be  considered,  since  the  interest  of  testator's 
widow  in  his  estate  did  not  affect  the  only  issue  in  the  case,  namely, 
his  mental  capacity  to  make  the  will.     lb. 

11.   :  Mental  Incapacity:  Testimony  of  Legatee.    Where  a  brother 

of  the  childless  testator,  who  received  a  legacy  of  one  thousand 
dollars  by  the  will,  which  he  still  retained  at  the  time  of  the  trial.^ 
answered  as  guardian  for  his  four  minor  children,  who  were  also* 
named  as  legatees  to  the  extent  of  one  thousand  dollars  each,  ad- 
mitting the  testamentary  incapacity  of  the  testator,  thereby  sur- 
rendering the  minors*  interests  for  the  benefit  of  himself  and  his 
brothers,  his  testimony  to  the  effect  that  the  testator  was,  for 
many  years  before  his  death,  incompetent  to  transact  ordinary 
business  or  to  make  a  will,  should  be  considered  with  care,  and  in 
so  far  as  it  conflicts  with  prior  acts  done  by.hiir  in  his  own  in- 
terest it  should  receive  an  interpretation,  if  possible,  consistent 
with  honesty  and  fair  dealing;  and  therefore  it  will  be  assumed, 
in  the  absence  from  his  testimony  oi  anything  directly  manifest- 
ing a  different  intention,  that  he  did  not  intend  to  say  that  durin'^ 
his  business  transactions  with  the  testator,  extending  through  three 
years  prior  to  the  making  of  the  will,  the  testator  was  mentally  in- 
competent,    lb. 

12.  :  :  Epilepsy:  Bright's  Disease:  Insui&.cient  Evidence. 

The  evidence  shows  that  in  1893  the  testator,  then  a  minor,  was 
treated  for  a  mental  and  nervous  disorder  diagnosed  as  "idiopathic 
epilcnsy,"  induced  by  a  recent  sun  stroke,  from  which  he  recovered 
and  was  discharged  in  about  four  months;  that  during  the  course 
of  his  manhood  he  was  attacked  by  Bright*s  disease  of  the  kid- 
neys, which,  according  to  its  usual  course,  caused  his  death  in 
1914;  that  he  was  married  when  about  twenty-one  years  of  a^e, 
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but  had  no  children,  and  by  his  will,  which  on  its  face  is  the 
natural  act  of  a  perfectly  normal  man,  he  gave  one  thousand  dol- 
lars to  each  of  four  brothers  and  to  four  nephews,  and  five  hun- 
dred dollars  each  to  his  own  niece  and  a  niece  of  his  wife  and  to 
his  mother's  church,  and  the  residue  of  his  estate  to  his  wife;  that 
intermittent  paroxysms  of  pain,  accompanied  by  severe  and  ex- 
haustive suffering,  resulted  from  the  Bright's  disease  and  the 
uraemic  poison  produced  by  its;  that  in  the  intervals  between  these 
paroxysms  he  transacted  his  business  and  lived  his  social  life  among 
his  neighbors  with  more  than  ordinary  intelligence  and  success; 
that  he  had  his  business  well  in  hand,  and  managed  it  with  care 
and  skill;  that  his  symptoms  incident  to  Bright's  disease  became  so 
severe  that  his  physicians  advised  him  to  make  his  will  if  he  desired 
to  give  his  property  to  his  wife;  that*the  subject  of  the  wiH  was  dis- 
cussed between  him  and  his  Iav(yer,  whose  professional  ability  is  not 
questioned;  that  a  week  was  consumed  in  preparing  the  will,  during 
which  there  were  numerous  interviews  between  him  and  the  lawyer, 
and  discussions  of  the  various  questions  presented  and  alterations 
in  the  experimental  drafts;  that  at  the  time  the  will  was  being 
drawn  he  named  the  various  legatees  and  the  amount  of  his  be- 
quests to  them,  and  at  such  times  and  when  it  was  executed  he  was 
careful,  attentive  and  intelligent;  and  that,  during  this  week,  his 
wife,  to  whom  he  gave  the  greater  part  of  his  estate,  was  sick  at 
the  hospital,  though  recovering  from  a  capital  surgical  operation. 
Held,  that  the  evidence  amply  supports  the  verdict  sustaining  the 
will.     lb. 

13.  — — :  :  Occasional  Weakness.    Proof  that  testator's  mind 

had  been  occasionally  weakened  by  suffering  and  disease  is  not 
sufficient  to  avoid  a  will  executed  while  that  condition  did  not 
exist.     lb. 

14.  : :  Comprehension  of  Property  Devised:  Half  Interest. 

The  fact  that  the  childless  testator,  after  making  certain  bequests 
to  his  brothers  and  other  relatives  and  devising  the  residue  to  liis 
wife,  then  declared  that  "my  said  wife  shall  not  dispose  of  my 
property  situated"  on  a  certain  street  "for  a  period  of  ten  years 
after  my  death,"  and  "I  likewise  direct  that  my  wife  shall  not  dis- 
pose of  my  real  estate"  situated  on  another  street  "until  the  ex- 
piration of  the  lease  thereof  now  held  by  the  lessee  has  expired," 
although  his  "property"  in  the  real  estate  described  was  only  an 
undivided  half  interest,  does  not  tend  to  show  that  he  did  not 
comprehend  the  extent  of  his  real  property  devised.     lb. 

15.   :  Capacity  to  Make  Will  and  Contract.    The  reasons  why  a 

man  may  be  capable  of  making  a  will,  and  yet  incapable  of  mak- 
ing a  contract  and  managing  his  affairs,  are  discussed  in  Paragraph 
7  of  the  opinion.     lb. 

WITNESSES. 

1.    Refreshing  Witness's  Memory:  Withdrawal  and  Private  Interview. 

The  practice  of  permitting  the  prosecuting  attorney  to  withdraw  a 
witness,  who  had  testified  before  the  grand  jury  and  manifested  a 
hazy  memory  when  examined  at  the  trial,  in  order  that  he  might 
refresh  her  memory  as  to  her  former  testimony,  is  not  to  be  com- 
mended; but  where  the  only  complaint  is  as  to  the  manner  pursued, 
and  there  is  nothing  to  show  that  the  defendant  was  thereby  in  any 
wise  deprived  of  a  fair  trial,  the  irregular  procedure  will  not  be  held 
to  be  prejudicial  error.    State  v.  Henson,  238. 
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WITNESSES— Continued. 

2.  Surprise:  At  Own  Witness*  Testimony.  A  surprise  at  the  dam- 
aging testimony  of  defendant's  own  witness  will  not  authorize  a 

♦new  trial  except  upon  a  showing  that  the  'afendant  could  not  have 
known  what  the  testimony  woyld  be,  and  it  is  incumbent  upon  de- 
fendant to  show  that  he  did  not  have  opportunity  to  obtain  such 
knowledge.    State  v.  Henson,  238. 

3.   : :  Brought  Out  by  Defendant:  Objection:  Continuance. 

Defendant  is  precluded  from  urging  on  appeal  that  he  was  entitled, 
to  a  continuance  or  a  new  trial  because  of  his  surprise  at  the 
damaging  testimony  of  his  own  witness,  if  such  testimony  was 
brought  out  by  his  direct  examination  of  the  witness,  and  on  cross- 
examination  by  the  State  no  objection  was  interposed.  Objection 
must  be  made  and  contin.uance  asked  at  the  time;  the  objection 
cannot  be  made  for  the  first  time  in  the  motion  for  a  new  trial. 
The  rule  as  to  surprise  is  the  same  in  criminal  as  in  civil  cases.    lb. 

4.  Negotiable  Note:  Agent:  Competent  Witness:   One  Party  Dead. 

An  agent  of  one  of  the  parties  to  the  contract  or  cause  of  action 
in  issue  and  on  trial  is  a  competent  witness  notwithstanding  the 
death  of  the  other  party  to  such  contract.  The  agent  of  the  de- 
ceased payee  of  a  negotiable  note  is  a  competent  witness,  in  a  suit 
against  the  administrator  of  a  deceased  indorser,  to  testify  to  facts 
which  constitute  a  waiver  by  such  indorser  of  a  presentment  of 
such  note  at  its  maturity  to  the  maker  for  payment  and  of  notice 
of  dishonor.     Orthwein  v.  Nolker,  284. 

5.  Competency:  One  Party  Dead.  In  a  suit  to  set  aside  a  deed  con- 
veying land  to  defendant,  on  the  ground  that  it  was  the  result  of 
undue  influence  exercised  by  defendant  upon  the  grantor  and  was 
without  consideration,  the  defendant,  the  grantor  being  dead,  is 
not  competent  to  testify  concerning  any  matters  or  thinp^  occurring 
prior  to  the  appointment  of  the  administrator  of  her  estate.  [Dis- 
tinguishing Griffin  v.  Nicholas,  224  Mo.  1.  c.  288.]  Cook  v.  Higgins 
402. 

WRIT  OF  ERROR.    See  Appeal. 
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Rules  for  the  Government  of  the  Supreme 
Court  of  Missouri. 

Revised  to  April  12,  1921. 


Bule  1. — Chief  Justice,  Duty.  The  Chief  Justice  shall  be  elected 
for  a  term  of  one  and  three-sevenths  years,  and  shall  superintend 
matters  of  order  in  the  courtroom. 

Bule  2. — Motions  to  be  Writtep,  etc.  All  motions  shall  be  in  writing, 
signed  by  counsel  and  filed  of  record.  At  least  twenty-four  hours  notice 
of  the  filing  of  same,  unless  herein  otherwise  provided,  shall  be  given 
to  the  adverse  party,  or  bis  attorney. 

Bule  3. — ^Argument  of  Motions.  No  motion  shall  be  argued  unless 
by  the  direction  of  the  court. 

Bule  4. — Diminution  of  Record,  Suggestion  after  Joinder  in  Error. 
No  suggestion  of  diminution  of  record  in  civil  cases  will  be  entertained 
after  joinder  in  error,  except  by  consent  of  the  parties. 

Bule  5. — Application  for  Certiorari.  Whenever  certiorari  is  applied 
for  to  correct  a  record,  an  affidavit  shall  be  made  thereto  of  the 
defect  in  the  transcript  sought  to  be  supplied  and  at  least  twenty-four 
hours  notice  of  such  application  shall  be  given  to  the  adverse  party 
or  his  attorney. 

Bule  6. — Beviewing  Instructions.  To  enable  this  court  to  review 
the  action  of  the  trial  court  in  giving  and  refusing  instructions  it  shall 
not  be  necessary  to  set  out  the  evidence  in  the  bill  of  exceptions;  but 
it  shall  be  sufficient  to  state  that  there  was  evidence  tending  to  prove 
the  particular  fact  or  facts.  If  the  parties  disagree  as  to  what  fact  or 
facts  the  evidence  tends  to  prove,  then  the  testimony  of  the  witnesses 
shall  be  stated  in  narrative  form,  avoiding  repetition  and  omitting  im- 
material matter. 

Bule  7. — ^Bills  of  Exceptions  in  Equity  Cases.  In  equity  cases  the 
entire  evidence  shall  be  embodied  in  the  bill  of  exceptions:  provided 
it  shall  be  sufficient  to  state  the  legal  effect  of  documentary  evidence 
where  there  is  no  dispute  as  to  its  admissibility  or  legal  effect:  and 
provided  further  that  parole  evidetice  shall  be  reduced  to  a  narrative 
form  where  this  can  be  done  and  its  full  force  and  effect  be  preserved. 

Bule  8. — ^Presumptions  in  Support  of  Bills  of  Exceptions.  In  the 
absence  of  a  showing  to  the  contrary,  it  will  be  presumed  as  a  matter 
of  face  that  bills  of  exceptions  contained  all  the  evidence  applicable 
to  any  particular  ruling  to  which  exception  is  saved. 

Rule  9. — Making  up  Transcripts.  Clerks  of  courts  in  making  out 
transcripts  of  the  record  for  the  Supreme  Court,  unless  an  exception 
is  saved  to  the  regularity  of  the  process  or  its  execution,  or  to  the 
acquiring  by  the  court  of  Jurisdiction  in  the  cause,  shall  not  set  out 
the  original  or  any  subsequent  writ  or  the  return  thereof,  but  in 
lieu  of  same  shall  simply  note  the  dates  respectively  of  the  issuance 
and  execution  of  the  summons. 

If  any  pleading  be  amended,  the  clerk  in  making  out  the  transcript 
will  only  insert  therein  the  last  amended  pleading  and  will  set  out 
no  abandoned  pleading  or  part  of  the  record  not  called  for  by  the  bill 
of  exceptions;  nor  shall  any  clerk  insert  in  the  transcript  any  matter 
touching  the  organization  of  the  court  or  any  continuance,  motion  or 
affidavit  not  made  a  part  of  the  bill  of  exceptions. 

(i) 
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Eule  10. — "Appellant",  and  "Respondent:"  Wliat  They  Include. 
"Whenever  the  words  appellant  and  respondent  appear  In  these  rules 
they  shall  be  taken  to  mean  and  include  plaintiff  in  error  and  defend- 
ant in  error  and  other  parties  occupying  like  positions  in  a  case. 

Eule  11.— Abstracts  In  Lieu  of  Transcript,  When  Filed  and  Served. 
Where  the  appellant  shall,  under  the  provisions  of  Section  1473. 
Revised  Statutes  1919,  file  a  copy  of  the  judgment,  order  or  decree  in 
lieu  of  a  complete  transcript,  he  shall  deliver  to  the  respondent  a  copy 
of  his  abstracts  at  least  thirty  days  before  the  cause  is  set  for  hear- 
ing, and  in  a  like  time  file  ten  copies  thereof  with  our  clerk.  If  the 
respondent  is  not  satisfied  with  such  abstract,  he  shall  deliver  to  the 
appellant  an  additional  abstract  at  least  fifteen  days  before  the  cause 
is  set  for  hearing,  and  within  like  time  file  ten  copies  thereof  with  our 
clerk.  Objections  to  such  additional  abstract  shall  be  filed  with  our 
clerk  within  ten  days  after  service  of  such  abstracts  upon  the  ap- 
pellant, and  a  copy  of  such  objections  shall  be  served  upon  the  re- 
spondent in  like  time. 

If  the  respondent  desires  to  make  objections  to  the  consideration 
of  any  question  because  appellant's  abstract  of  the  record  fails  to  show 
the  timely  filing  or  the  overruling  of  the  motion  for  new  trial  or  in 
arrest  of  judgment,  or  that  the  ruling  on  any  such ,  motion  was  ex- 
cepted to,  or  that  the  bill  of  exceptions  was  duly  signed  or  filed,  or 
that  the  appeal  was  duly  taken,  such  objections  and  the  reasons  there- 
for shall  be  served  in  writing  on  the  appellant  or  his  counsel,  fifteen 
days  before  the  day  on  which  the  cause  is  docketed  for  hearing,  or 
within  fifteen  days  after  the  abstract  is  served.  Any  such  objection.^ 
not  so  specified  shall  be  deemed  waived  and  will  not  be  considered  by 
the  Court.  After  service  of  such  objections  and  reasons  appellant 
shall  have  ten  days  within  which  to  perfect  his  abstract  of  the  record 
by  filing  in  this  Court  a  certified  copy  of  so  much  of  the  record  proper 
or  bill  of  exceptions  as  will  show  the  true  entries,  orders  or  rulings 
with  respect  to  which  the  suflaciency  of  the  abstract  of  the  record  is 
challenged  by  respondent.  [Adopted  as  an  amendment  to  Rule  11, 
December  29.  1920.] 

Rule  12. — Abstracts:  When  Filed  and  Served.  Where  a  complete 
transcript  Is  brought  to  this  court  in  the  first  instance,  the  appellant 
shall  deliver  to  the  respondent  a  copy  of  his  abstract  of  the  record 
#<■  least  thirty  days  before  the  day  on  which  the  cause  is  set  for 
hearing,  and  file  ten  copies  thereof  with  our  clerk  not  later  than  the 
day  preceding  the  one  on  which  the  cause  Is  set  for  hearing.  If  the 
respondent  desires  to  file  an  additional  abstract  he  shall  deliver  to 
the  appellant  a  copy  of  same  at  least  five  days  before  the  cause  Is  set 
for  hearing  and  file  ten  copies  thereof  with  our  clerk  on  the  day 
preceding  that  on  which  the  cause  is  to  be  heard. 

Eule  13.— Abstracts:  What  They  Shall  Contain.  The  abstracts 
mentioned  in  Rules  11  and  12  shall  be  printed  In  fair  type,  be  paged 
and  have  a  complete  index  at  the  end  thereof,  which  index  shall 
specifically  identify  exhibits  where  there  are  more  than  one,  and  said 
abstracts  shall  set  forth  so  much  of  the  record  as  is-  necessary  to  a 
complete  understanding  of  all  the  questions  presented  for  decision. 
Where  there  is  no  controversy  as  to  the  pleadings  or  as  to  deeds  or 
other  documentary  evidence  it  shall  be  suflBcient  to  set  out  the  sub- 
stance of  such  pleadings  or  documentary  evidence.  The  evidence 
of  witnesses  shall  be  in  narrative  form  except  when  the  questions 
and  answers  are  necessary  to  a  complete  understanding  of  the  testi- 
mony. Pleadings  and  documentary  evidence  shall  be  set  forth  in  full 
when  there-  Is  any  question  as  to  the  former  or  as  to  the  admissi- 
bility or  legal  effect  of  the  latter;  in  all  other  respects  the  abstract 
must  set  forth  a  copy  of  so  much  of  the  record  as  is  necessary  to  be 
consulted  in. the  disposition  of  the  assigned  errors. 
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If  in  any  case  any  matter  which  should  properly  be  set  forth  In 
the  abstract  as  a  part  of  the  record  proper,  shall  appear  in  the  ab- 
stract as  a  part  of  the  bill  of  exceptions,  or  vice-versa,  such  matter 
shall  be  considered  and  treated  as  if  set  forth  in  its  proper  place,  and 
all  objections  on  account  thereof  shall  be  deemed  waived,  unless  the 
other  party  shall,  within  fifteen  days  after  the  service  of  such  ab- 
stract upon  him,  specify  such  objections  and  the  reasons  therefor  in 
writing  and  serve  the  same  upon  the  opposing  party  or  his  counsel; 
and  in  the  event  such  objection  be  so  made,  the  other  party  may  with- 
in ten  days  from  the  service  of  such  written  objection  up«n  him  or 
his  counsel,  correct  his  abstract  so  as  to  obviate  such  objection,  if 
under  the  facts  as  shown  by  the  record  proper  or  the  bill  of  exceptions 
In  the  trial  court,  such  correction  can  truthfully  be  made.  [Adopted 
as  an  amendment  to  Rule  13,  December  31,  1920.] 

Bole  14. — Printed  Transcripts.  A  printed  and  indexed  transcript 
duly  certified  by  the  clerk  of  the  trial  court  may  be  filed  instead  of 
a  manuscript  record,  and  in  all  cases  printed,  indexed  and  uncertified 
copies  of  the  entire  record,  filed  and  served  within  the  time  prescribed 
by  the  rules  for  serving  abstracts,  shall  be  deemed  a  full  compliance 
with  said  rules  and  dispense  with  the  necessity  of  any  further  ab- 
stracts. 

Rule  15. — ^Briefs:  What  to  Contain  and  When  Served.  The  appel- . 
lant  shall  deliver  to  the  respondent  a  copy  of  his  bi;ief  thirty  days 
before  the  day  on  which  the  cause  is  set  for  hearing,  and  the  re- 
spondent shall  deliver  a  copy  of  his  brief  to  the  appellant  at  least 
five  days  before  the  last  named  date,  and  the  appellant  shall  deliver 
a  copy  of  his  reply  brief  to  the  respondent  not  later  than  the  day  pre- 
ceding that  on  which  the  cause  is  set  for  hearing,  and  ten  copies 
of  each  brief  shall  be  filed  with  the  clerk  on  or  before  the  last 
named  date. 

All  briefs  shall  be  printed.  The  brief  for  appellant  shall  dls- 
tfnctly  allege  the  errors  committed  by  the  trial  court,  and  shall  con- 
tain in  addition  thereto:  (1)  a  fair  and  concise  statement  of  the 
facts  of  the  case  without  reiteration,  statements  of  law,  or  argu- 
ment; (2)  a  statement,  in  numerical  order,  of  the  points  relied  on, 
with  citation  of  authorities  thereunder,  and  no  reference  will  ,  be 
permitted  at  the  argument  to  errors  not  specified;  and  (3)  a  printed 
argument,  If  desired.  The  respondent  in  his  brief  may  adopt  the 
statement  of  appellant ;«  or,  if  not  satisfied  therewith,  he  shall  In  a 
concise  statement  correct  any  errors  therein.  In  other  respects  the 
brief  of  respondent  shall  follow  the  order  of  that  required  of  appellant. 
No  brief  or  statement  which  violates  this  rule  will  be  xionsldered 
by  the  court. 

In  citing  authorities  counsel  shall  give  the  names  of  the  parties 
in  any  case  cited  and  the  number  of  the  volume  and  page  where  the 
case  may  be  found;  and  when  reference  Is  made  to  any  elementary 
work,  or  treatise  the  number  of  the  edition,  the  volume,  section  and 
page  where  the  matter  referred  to  may  be  found  shall  be  set  forth. 
[As  amended  and  adopted  October  23,  1917.] 

Eule  16.— Failure  to  Comply  with  Rules  11,  12,  13  and  15.  If  any 
appellant  In  any  civil  case,  fail  to  comp'y  with  the  rules  numbered 
11,  12,  13,  and  15,  the  court,  when  the  cause  is  called  for  hearing,  will 
dismiss  the  appeal,  or  writ  of  error;  or,  at  the  option  of  the  respond- 
ent continue  the  cause  at  the  cost  of  the  party  in  default. 

Rule  17. — Costs:  When  Allowed  for  Printing  Abstracts  and  Records. 
Costs  will  not  be  allowed  either  party  for  any  abstract  filed  in  lieu 
of  a  complete  transcript  under  Section  1479,  R.  S.  1919.  which  fails 
to  make  a  full  presentation  of  the  record  necessary  to  be  considered 
in  disposing  of  all  the  questions  arising  in  the  cause.     But  In  cases 
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brought  to  this  court  by  a  copy  of  the  Judgment,  order  or  decree 
instead  of  a  complete  transcript,  and  in  which  the  appellant  shall  file 
a  printed  copy  of  the  entire  record  as  and  for  an  abstract,  costs  will 
be  allowed  for  printing  the  same. 

Where  a  manuscript  record  has  been  or  may  be  filed  !n  this  court, 
a  reasonable  fee  for  printing  an  abstract  of  the  record  or  the  entire 
record  in  lieu  of  an  abstract  may  be  taxed  as  costs  upon  the  written 
stipulation  of  both  parties  to  that  effect.  Tlie  affidavit  of  the  printer 
shall  be  received  in  cases  where  costs  may  properly  be  taxed  for 
printing,  as  prima-facie  evidence  of  the  reasonableness  thereof;  and 
objections  thereto  may  be  filed  within  ten  days  after  service  of  notice 
of  the  amount  of  such  charge. 

Bale  18. — Service  of  Abstracts  and  Briefs.  Delivery  of  an  ab- 
stract or  brief  to  the  attorney  of  record  of  the  opposing  party  shall  be 
deemed  a  delivery  to  such  party  under  the  foregoing  rules,  and  the 
evidence  of  such  delivery  must  be  by  the  written  acknowledgement 
ot  such  opposing  party  or  bis  attorney  or  the  affidavit  of  the  person 
making  the  service,  and  such  evidence  of  service  must  be  filed  with 
the  abstract  or  brief. 

Bole  19. — Service  of  Abstracts  and  Briefs  In  Criminal  Oases.  Attor- 
neys for  appellants  in  criminal  cases  in  which  transcripts  have  been 
filed  in  the  office  of  the  clerk  sixty  days  before. the  day  the  cause  is 
docketed  for  hearing,  shall,  at  least  thirty  days  before  the  day  of 
hearing,  file  in  the  office  of  the  clerk  of  this  court  a  printed  statement 
containing  apt  references  to  the  pages  of  the  transcript,  with  an 
assignment  of  errors  and  brief  of  points  and  an  argument,  and  serve 
a  copy  thereof  upon  the  Attorney-General,  and  thereupon  the  Attorney- 
General  shall,  fifteen  days  before  the  day  of  hearing,  serve  defendant 
or  his  counsel  with  a  copy  of  his  statement  and  brief. 

When  a  criminal  case  shall  be  advanced  on  the  docket  the  court 
shall  designate  the  time  for  filing  statements  and  briefs. 

When  such  transcript  has  been  filed  in  this  court  fifteen  days 
before  the  first  day  of  the  term  at  which  such  case  is  set  for  hearing, 
the  appellant  or  plaintiff  in  error  shall  file  his  statement,  brief  and 
assignments  of  error  five  days  before  the  first  day  of  such  term,  and 
the  Attorney-General  shall,  on  or  before  the  first  day  of  the  term, 
file  his  brief  and  statement. 

Hereafter  no  statement  or  brief  shall  be  filed  in  a  criminal  case 
out  of  time,  nor  will  counsel  who  violate  this  rule  be  heard  in  oral 
argument  unless  for  a  good  cause  shown  on  ifiotion  theretofore  filed 
and  ruled  on  before  the  day  set  for  the  hearing  of  the  case. 

When  appellants  have  been  allowed  to  prosecute  their  appeal 
as  poor  persons  by  the  trial  court,  counsel  will  be  permitted  to  file 
typewritten  statements  and  briefs.  In  cases  where  the  transcript  has 
been  filed  thirty  days  before  the  day  on  which  the  cause  is  docketed, 
counsel  for  appellant  shall  file  their  statements,  briefs  and  assign- 
ments of  error  fifteen  days  before  the  hearing,  and  the  Attorney- 
General  his  brief  and  statement  five  days  before  the  hearing. 

Bule  20. — Taking  Becord  from  Clerk's  Office.  No  member  of 
the  bar  shall  be  permitted  to  take  a  record  from  the  clerk's  office. 

Bule  21. — Motions  for  Behearlng.  Motions  for  rehearing  must  be 
accompanied  by  a  brief  statement  of  the  reasons  for  a  reconsideration 
of  the  cause,  and  must  be  founded  on  papers  showing  clearly  that 
some  question  decisive  of  the  case,  and  duly  submitted  by  counsel, 
has  been  overlooked  by  the  court,  or  that  the  decision  is  in  conflict 
with  an  express  statute,  or  with  a  controlling  decision  to  which  the 
attention  of  the  court  was  not  called  through  the  neglect  or  Inad- 
vertence of  counsel;  and  the  question  so  submitted  by  counsel  and 
overlooked  by  the  court,  or  the  statute  with  which  the  declBlon  oon- 
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flictB,  or  the  controlling  decision  to  which  the  attention  of  the  court 
was  not  called,  as  the  case  may  be,  must  be  distinctly  and  particularly 
set  forth  in  the  motion,  otherwise  the  motion  will  be  disregarded. 
Such  motion  must  be  filed  within  ten  days  after  the  opinion  of  the 
court  shall  be  delivered,  and  notice  of  the  filing  thereof  must  be  seryed 
on  the  opposite  counsel.  After  a  cause  has  been  once  reheard  and  the 
motion  for  rehearing  overruled  either  in  division  or  En  Banc  no  further 
motion  for  rehearing  or  motion  to  set  aside  the  order  overruling  the 
motion  for  rehearing,  by  the  same  party,  will  be  entertained  by  the 
court  or  filed  by  the  clerk. 

Bule  22. — Extension  of  Time.  Hereafter  in  no  case  will  extension 
%f  time  for  filing  statements,  abstracts  and  briefs  be  granted,  except 
upon  affidavit  showing  satisfactory  cause. 

Bule  23. — ^Notice  to  Adverse  Party.  A  party,  in  any  cause,  fil- 
ing a  motion  either  to  dismiss  an  appeal  or  writ  of  error,  or  to  affirm 
the  judgment,  shall  first  notify  the  adverse  party  or  his  attorney  of 
record,  at  least  twenty-four  hours  before  making  the  motion,  by 
telegram,  by  letter,  or  by  written  notice,  and  shall  on  filing  such 
motion,  satisfy  the  court  that  such  notice  has  been  given. 

Bule  24.'— Transfers  to  Court  En  Banc.  A  motion  to  transfer  a 
cause  under  the  provisions  of  the  Constitution  from  either  division 
to  Court  En  Banc  must  be  filed  within  ten  days  after  the  final  dispo- 
sition of  the  cause  by  the  division,  and  notice  of  such  motion  shall  be 
given  as  provided  in  Rule  23. 

Bule  26.~Betuni  of  Original  Writs.  Original  writs  or  other 
process  issued  by  either  division  of  the  court,  or  by  any  Judge  in 
vacation,  may  be  made  returnable'to  and  disposed  of  by  such  division,  or 
the  Court  En  Banc,  as  such  division  or  judge  in  vacation  may  order. 

Bule  26.~A88ignment  of  Motions  in  Oivil  Causes.  All  motions  and 
matters  in  civil  causes  which  have  not  been  assigned  by  the  Court 
En  Banc  to  a  division  for  final  determination,  upon  thp  record,  shall 
be  presented  to,  heard  and  determined  by  the  Court  En  Banc,  All 
matters  in  civil  causes  which  have  been  assigned  to  a  division  shall 
be  presented  to  and  heard  and  determined  by  such  division. 

Bule  27. — Assignment  of  Criminal  Causes.  All  criminal  causes, 
and  matters  pertaining  thereto,  shall  be  heard  and  determined  by 
Division  Number  Two. 

Bule  28. — When  Appeal  is  Beturnable:  Certificate  of  Judgment: 
Transcript..  Where  appeals  shall  be  taken  or  writs  of  error  sued  out, 
the  appellant  shall  file  a  complete  transcript  or  in  lieu  thereof  a 
certificate  of  judgment  as  provided  by  Section  1479,  Revised  Statutes 
1919,  within  the  time  provided  by  said  section  and  the  *date  of  the 
allowance  of  the  appeal  and  not  the  time  of  filing  the  bill  of  exceptions 
after  the  appeal  is  granted,  shall  determine  the  term  to  which  such 
appeal  is  returnable;  and  when  the  appellant  for  any  reason  cannot 
0?  does  not  file  a  complete  transcript,  he  shall  file  within  the  time 
allowed  by  said  Section  1479  a  certificate  of  judgment  and  may 
thereafter  file  a  complete  transcript  and  an  abstract  of  the  record, 
cr  simply  an  abstract  of  the  record.  And  neither  the  fact  that  this 
court  has  heretofore  held  that  the  return  term  of  the  appeal  is  to 
be  determined  by  the  date  of  the  filing  of  the  bill  of  exceptions,  nor 
the  fact  that  for  any  reason  a  complete  transcript  could  not  be  filed 
in  time  for  the  return  term,  shall  be  taken  as  an  excuse,  but  in  all 
such  cases  the  hppellant  shall  file  a  certificate  of  the  judgment  as 
when  required  by  said  Section  1479,  Revised  Statutes  1919. 

Bule  29. — Oral  Arguments.  The  time  allowed  for  oral  argument 
and  statement  shall  be  an  hour  and  ten  minutes  for  appellant  or  plain- 
tiff in  error,  or  relator,  in  original  proceedings,  and  fifty  minutes  for 
respondent  or  defendant  in  error  or  respondent  in  original  proceedings. 
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Bule  SO.— Letters,  etc.,  to  Court.  Ail  motions,  briefs,  letters  or 
communications  in  any  wise  relating  to  a  matter  pending  in  this 
court  must  be  addressed  to  the  clerk,  who  will  lay  them  before  the 
court  in  due  course.  Hereafter  any  letter  or  communication  relating 
directly  or  indirectly  to  any  pending  matter,  addressed  personally 
or  officially  to  any  judge  of  this  court,  will  be  flled  with  the  case  and 
be  open  to  the  inspection  of  the  public  and  opposing  parties. 

Bule  31. — Record  Matters  on  Appeal.  Hereafter  an  appellant, 
filing  here  a  certified  copy  of  the  order  granting  an  appeal,  need  not 
abstract  the  record  entries  showing  the  steps  taken  below  to  per- 
fect such  appeal.  If  the  abstract  state  the  appeal  was  duly  taken, 
then  absent  a  record  showing  to  the  contrary,  by  respondent,  it  will 
be  presumed  the  proper  steps  were  taken  at  the  proper  time  and 
term. 

Hereafter  no  appellant  need  abstract  record  entries  evidencing 
his  leave  to  file,  or  the  filing  of,  a  bill  of  exceptions.  It  shall  be 
sufficient  if  his  abstract  state  the  bill  of  exceptions  was  duly  flled. 
The  burden  is  then  on  respondent  to  produce  here  the  record  showing 
the  contrary  to  be  the  fact,  if  he  make  the  point. 

Bule  32. — Granting  Original  Writs.  No  original  ren^dfal  writ, 
except  habeas  corpus,  will  be  issued  by  this  court  in  any  case  wherein 
adequate  relief  can  be  afforded  by  an  appeal  or  writ  of  error,  or  by 
application  for  such  writ  to  a  court  having  in  that  behalf  concurrent 
Jurisdiction. 

Bule  33. — ^Procedure  as  to  Original  Writs.  Oral  arguments  will 
not  be  granted  on  applications  for  original  remedial  writs;  and 
before  such  writs  shall  issue,  the  applicant  therefor  shall  give  not 
less  than  five  days*  notice,  thereof  to  the  adverse  party,  or  his  attor- 
ney. Such  notice  shall  be  in  writing,  accompanied  by  a  copy  of  the 
application  for  the  writ,  and  the  suggestions  in  support  of  same.  The 
adverse  party  may  file  in  this  court  suggestions  in  opposition  to  the 
issuance  of  the  writ,  a  copy  of  which  he  shall,  before  filing,  serve  on 
the  applicant.  Whenever  th^  required  notice  would,  in  the  Judgment 
of  the  court,  defeat  the  purpose  of  the  writ,  it  may, be  dispensed  with. 
On  final  hearing  printed  ahstracts  and  briefs  shall  be  filed  in  all. 
respects  as  is  required  in  appeals  and  writs  of  error  in  ordinary ' 
cases.  Motions  for  reconsideration  of  the  court's  action  in  refusing 
applications  for  original  writs  shall  not  be  filed. 

Bule  34.— Certiorari  to  v  Courts  of  Appeals.  No  writ  of  certiorari 
shall  be  granted  to  quash  the  judgment  of  a  Court  of  Appeals  on  the 
ground  that  such  court  has  failed  or  refused  to  follow  the  last  con- 
trolling decision  of  the  Supreme  Court,  unless  the  applicant  for  such 
writ  shall  give  all  parties  to  be  adversely  affected,  or  their  attorneys 
of  record,  at  least  five  days'  notice  of  such  application;  and  the 
applicant  shall,  in  a  petition  of  not  exceeding  five  pages,  concisely 
bCt  out  the  issue  presented  to  the  Court  of  Appeals  and  show  wherein 
and  in  what  manner  the  alleged  conflicting  ruling  arose,  and  shall 
designate  the  precise  place  in  our  official  reports  where  the  control- 
ling decision  will  be  found.  Said  petition  shall  be  accompanied  by  a 
true  copy  of  the  opinion  of  the  Court  of  Appeals  complained  of,  a 
copy  of  the  motion  for  rehearing  or  to  transfer  the  cause  to  this 
court,  a  copy  of  the  ruling  of  the  Court  of  Appeals  on  said  motion, 
and  suggestions  in  support  of  the  petition  not  to  exceed  six  printed 
typewritten   pages 

The  notice  to  the  party  to  be  adversely  affected  shall  be  printed 
or  typewritten,  accompanied  by  a  true  copy  of  the  petition  and  all 
exhibits  and  suggestions  in  regard  thereto.  The  party  to  be  ad- 
versely affected  may  file,  on  or  before  the  date  fixed  by  the  notice, 
suggestions  of  not  more  than  five  printed  or  typewritten  pages  stat- 
ing the  reasons  why  such  writ  should  not  issue. 
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